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REPORTS  OF  CASES 

DBTEEIONXD  Of 

THE  DISTEICT  COURTS    OF  APPEAL 

07    TBM 

STATE  OF  CALIFORNIA. 


[Crim.  No.  428.    Third  Appellate  District.— April  16,  1918.] 
THE  PEOPLE,  Respondent,  v.  AH  GEE,  Appellant. 

Cbiminal  Law— Pbinoipals  in  Oommission  of  Cbiiib^— One  who  aids 
and  abets  in  the  commission  of  a  crime,  though  not  present  when 
the  act,  the  final  step  in  its  commission,  is  committed,  is  logically 
a  principal,  whatever  maj  have  been  the  character,  nature,  quality, 
or  extent  of  the  assistance  contributed  by  him  toward  iti  consum- 
mation or  the  execution  of  the  intent  jointly  formed  by  him  and 
the  actual  perpetrator  of  the  act  to  do  the  wrongful  act. 

Id. — Prinoipals  and  Aocessoriks  —  Distinction  Abrogated  —  Chaboe 
AND  Trial  or  Aooessory  as  Principal. — ^The  distinction  existing 
at  common  law  between  an  accessory  before  the  fact  and  a  prin- 
cipal, and  between  principals  in  the  first  and  second  degree,  in 
cases  of  felony,  has  been  abrogated,  and  all  persons  concerned  in 
the  commission  of  a  felony  are  to  be  prosecuted,  tried,  and  punished 
as  principals,  and  no  other  facts  need  be  alleged  in  any  indictment 
or  information  against  such  an  accessory  than  are  required  in  an 
indictment  or  information  against  his  principal. 

Id. — ^Murder— Defendant's  Connection  With  Chimb— EMdence—In- 

OONSISTBNT    THEORIES — InSUFFIOISNT    OrOUND    POR    REVERSAL. — 

Under  an  information  charging  the  defendant  jointly  with  twu 
other  persons  of  the  crime  of  murder,  without  any  attempt  at  de- 
scribing how  or  in  what  manner  the  act  was  committed,  or  any  alle- 
gation that  the  defendant  was  merely  an  aider  and  abetter  of  the 
crime,  the  prosecution  was  entitled  to  prove  the  charge  by  any  tes- 
timony which  would  reveal  the  defendant's  connection  therewith, 
and  the  fact  that  there  was  testimony  which  tended  to  establish  two 
different  theories  upon  which  the  defendant  may  have  been  a  par- 
ticipant in  the  commission  of  the  crime,  is  no  ground  for  reversal 
of  the  judgment. 
87  CmL  App.~X  (Ij 


Digiti 


zed  by  Google 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  Berry,  D.  P.  Eicke,  and  Roy  Bronson,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — ^Defendant  and  two  others.  Toy  Lee  and  Poo 
Kee,  were  jointly  charged,  in  an  information  filed  by  the  dis- 
trict attorney  of  San  Joaquin  County,  with  the  murder  of 
one  Lee  Wun,  in  the  city  of  Stockton,  on  March  21,  1917. 
Separate  trials  of  the  defendants  were  had  and  Ah  Gee  was 
convicted  of  the  crime  of  murder  of  the  first  degree  and  was 
sentenced  to  imprisonment  in  the  state  prison  for  the  term 
of  his  natural  life.  The  appeal  is  from  the  judgment  and 
from  an  order  denying  defendant's  motion  for  a  new  trial. 

The  record  discloses  that  Lee  Wun  met  his  death  during 
a  tong  war.  He  and  the  three  defendants  above  named  were 
engaged  in  the  shooting  and  Foo  Kee  testified  that  he  was 
fired  upon  by  one  Lim  Buck  Hee. 

There  is  but  one  point  urged  for  a  reversal  and  it  is  this: 
That  the  prosecution  presented  its  case  upon  two  distinct  and 
inconsistent  theories,  to  wit:  1.  That  the  defendant  aided, 
abetted,  and  assisted  Toy  Lee  in  the  murder  of  Lee  Wun; 
and  2.  That  Ah  Gee  himself  actually  killed  and  murdered 
said  Lee  Wun.  In  support  of  this  proposition,  appellant 
calls  attention  to  the  testimony  of  the  witnesses,  C.  W.  Pot- 
ter and  A.  P.  Peterson,  who  testified  to  having  been  eye- 
witnesses to  the  homicide  and  who  gave  testimony  for  the 
people. 

Potter,  a  police  detective  of  the  city  of  Stockton,  testified 
that  he  was  in  a  store  on  East  Market  Street ;  that  he  heard 
shooting,  went  out  of  the  store  and  saw  three  men  in  the 
street  (the  three  defendants)  shooting  at  Lee  Wun;  that  as 
he  looked  out  of  the  door  he  saw  Ah  Gee  step  up  and  fire  two 
shots.  The  witness  ** hollered"  at  defendant,  who  turned  and 
started  to  run  west.  Foo  Kee  fired  a  shot  and  ran  east.  Lee 
Wun  was  backing  away  and  firing  and  Toy  Lee  kept  ad- 
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vaDcing.  At  the  final  shot  by  Toy  Lee  the  deceased  fell 
to  the  ground.  Witness  said  that  after  he  saw  Ah  Gee  and 
Poo  Kee  running  away  he  gave  all  his  attention  to  Toy  Lee 
and  Lee  Wun  and  saw  nothing  more  of  defendant. 

Peterson  testified  that  he  heard  shots  and  saw  Ah  Gee 
shooting  at  a  man  who  was  running.  He  testified:  "He  was 
running  and  he  was  firing  at  him  as  he  ran.  He  just  had  his 
gun  out,  all  he  had  in  his  hand;  he  was  bang,  bang,  bang, 
bang  at  this  man.  It  seemed  to  me  like  when  this  man  fell 
.  .  .  defendant  stopped  and  started  to  go  down — he  first 
started  off  at  a  walk,  then  he  took  a  little  dog  trot.  ...  I 
had  my  eye  on  nothing  else  but  him  and  never  took  my  eye 
off  him  till  the  minute  he  was  caught."  The  witness  said 
he  saw  no  one  but  the  defendant  shooting  and  saw  no  other 
Chinaman  with  him. 

According  to  the  testimony  of  Potter,  so  the  argument  goes, 
the  defendant,  having  fired  two  unavailing  shots  at  the  de- 
ceased and  then  ran  away  or  disappeared  from  the  scene 
of  the  homicide,  merely  aided,  abetted,  and  assisted  Toy  Lee 
in  the  commission  of  the  crime,  while,  on  the  other  hand, 
according  to  the  testimony  of  Peterson,  the  defendant  actu- 
ally fired  the  shot  which  produced  the  death  of  Lee  Wun. 
Hence,  so  the  argument  proceeds,  there  were  presented  by  the 
people  two  inconsistent  theories  of  the  part  taken  by  the  de- 
fendant in  the  commission  of  the  crime,  and  this,  it  is  claimed, 
is  fatal  to  the  result  reached  by  the  jury. 

The  position  of  the  defendant,  as  above  set  forth,  is  not 
well  taken. 

Under  the  common  law,  a  principal  in  the  commission  of  a 
crime  was  of  two  degrees,  viz. :  1.  One  who  was  the  actual  actor 
or  absolute  perpetrator  of  the  crime,  who  was  a  principal  in 
the  first  degree;  2.  One  who  was  present,  actually  or  con- 
structively, aiding  and  abetting  the  fact  to  be  done,  who  was 
a  principal  in  the  same  degree.  (4  Cooley's  Blackstone,  4th 
ed.,  p.  34.)  One  who,  being  absent  at  the  time  of  the  crime 
committed,  procured,  counseled,  or  commanded  another  to 
commit  the  crime,  was  an  accessory  before  the  fact,  and  un- 
der the  common  law  it  was  necessary  to  prosecute,  try,  and 
punish  him  as  such  accessory  and  not  as  a  principal.  (Id., 
p.  37.)  The  distinction  between  a  principal  in  the  second 
degree  and  an  accessory  before  the  fact,  it  will  be  observed, 
was  founded  upon  the  presence  or  nonpresencc  at  the  com- 
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mission  of  the  crime  of  the  party  aiding  and  abetting  the 
actual  perpetrator  of  the  act  which  constituted  the  final  con- 
summation of  the  crime  in  its  commission.  Both,  though, 
were  nevertheless  principals.  However,  the  act  of  an  acces- 
sory before  the  fact  was  treated  by  the  common  law  as  con- 
stituting a  substantive  oflfense,  distinct  from,  though  growing 
out  of,  the  principal  fact  itself.  A  number  of  reasons  are 
given  by  the  learned  English  commentator  why  the  distinc- 
tion was  maintained  by  the  common  law.  Among  these  the 
most  substantial  from  a  present-day  point  of  view  was  that 
the  accused  might  know  how  to  defend  himself  when  in- 
dicted, ''the  commission  of  an  actual  robbery  being  quite  a 
different  accusation  from  that  of  harboring  the  robber." 
There  are  other  reasons  given  for  the  distinction  which  are 
not  at  all  germane  to  our  system,  as,  for  instance,  the  right 
of  an  accessory  after  the  fact  to  claim  the  benefit  of  clergy, 
notwithstanding  that  the  punishment  prescribed  to  both  prin- 
cipal and  accessory,  whether  before  or  after  the  fact,  was  the 
same,  the  principal's  offense  not  being  clergyable.  But  there 
cannot  logically  be  said  to  be  less  moral  turpitude  or  a  less 
or  different  degree  thereof  in  the  act  of  a  person  who,  though 
not  actually  committing  the  act  constituting  the  crime,  and 
not  present  when  it  is  committed,  has  actively,  with  the  in- 
tent that  it  shall  be  committed,  contributed  to  or  aided  and 
abetted,  by  advice  or  counsel  or  command  or  otherwise,  in 
its  commission,  than  there  is  in  the  act  of  the  person  who 
actually  perpetrated  the  crime.  Indeed,  abstractly  speaking, 
from  no  point  of  view  can  there  be  found  any  logical  reason 
for  the  distinction.  If  A  and  B  join  in  the  formation  of  an 
intent  to  commit  a  crime  and  assign  to  each  other  different 
parts  for  the  execution  of  that  intent — one  actually  to  per- 
petrate the  act  and  the  other  to  perform  some  other  part 
which  they  conceive  to  be  necessary  to  consummate  the  crime 
— ^how  may  it  logically  be  said  that  the  one  is  not  equally  a 
principal  with  the  other!  It  is  the  execution  of  the  joint 
criminal  intent  which  constitutes  the  crime,  and  it  is  imma- 
terial, so  far  as  the  degree  of  guilt  is  concerned,  how  or  by 
whom  of  the  two  it  is  actually  accomplished.  If  the  one  aids 
and  abets  in  the  commission  of  the  crime,  though  not  present 
when  the  act,  the  final  step  in  its  commission,  is  committed, 
he  is  logically  a  principal,  whatever  may  have  been  the  char- 
acter, nature,  quality,  or  extent  of  the  assistance  contributed 
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by  him  toward  its  consummation  or  the  execution  of  the 
intent  jointly  formed  by  him  and  the  actual  perpetrator  of 
the  act  to  do  the  wrongful  act. 

Thus,  undoubtedly,  our  legislature  viewed  the  proposition 
and,  therefore,  by  express  mandate,  has  abrogated  the  mere 
formal  distinction  (and  it  was  no  more  than  this)  existing 
at  common  law  between  principals  in  the  commission  of 
crimes  and  accessories  before  the  fact,  or  those  participating 
in  their  commission  without  actually  perpetrating  the  acts 
which,  with  the  intent,  constitute  the  crime.  Therefore, 
whatever  may  be  the  law  in  other  jurisdictions,  the  rule  in 
this  state,  as  laid  down  by  the  legislature,  is  that  ''all  per- 
sons concerned  in  the  commission  of  a  crime,  whether  it  be 
felony  or  misdemeanor,  end  whetJisr  they  directly  commit 
the  act  constituting  the  offense,  or  aid  amd  abet  in  its  com^ 
mission,  or,  not  being  present,  ha/ve  advised  and  encour- 
aged its  commission,  ,  •  .  are  principals  in  any  crime  so  com- 
mitted." (Pen  Code,  sec.  31.)  Again,  the  rule,  as  promul- 
gated by  the  legislature,  is  that  "the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  and  between  prin- 
cipals in  the  first  and  second  degree,  in  cases  of  felony,  is 
abrogated;  and  all  persons  concerned  in  the  commission  of 
a  felony,  whether  they  directly  commit  the  act  constituting 
the  offense,  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried  and  punished  as 
principals,  and  no  other  facts  need  be  alleged  in  any  indict- 
ment or  information  against  such  an  accessory  than  are  re- 
quired in  an  indictment  or  information  against  his  principal.'' 
(Pen.  Code,  sec.  971.) 

Of  course,  there  should  be  no  confusion  arising  from  the 
distinction  existing  between  accomplices  and  accessories  in 
crime.  An  accessory  necessarily  presupposes  a  principal  in 
the  very  crime  committed  and  at  the  same  time  he  is  an  ac- 
complice of  the  principal,  while,  on  the  other  hand,  **it  is 
not  a  legal  criterion  of  an  accomplice  that  he  must  be  indict- 
able as  principal  for  the  same  identical  crime  as  that  charged 
against  the  defendant  on  trial.  He  may  have  advised  and 
encouraged  that  crime,  and  so  be  an  accomplice  therein,  and 
yet  be  punishable  as  principal  for  an  offense  distinct  there- 
from, yet  associated  therewith,  to  which  the  law  attaches  a 
distinct  punishment."     (People  v.  Coffey,  161  Cal.  433,  [39 
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L.  R.  A.  (N.  S.)  704,  119  Pac.  901].)  In  brief,  an  accessory 
is  always  an  accomplice,  while  an  accomplice  is  not  neces- 
sarily or  always  an  accessory  in  the  commission  of  the  crime 
in  whose  consummation  he  has  aided  and  abetted. 

Under  our  code  sections,  above  quoted  herein,  an  accessory 
is  not  only  to  be  charged  in  the  accusatory  pleading  as  a 
principal,  but  is  also  to  be  tried  as  a  principal;  hence  it  is 
immaterial  what  the  proof  shows  was  the  nature  of  the  part 
that  the  accused  took  in  the  commission  of  the  crime — that 
is,  it  is  not  a  matter  of  material  importance  whether  he  is 
shown  to  have  been  the  actual  perpetrator  of  the  criminal 
act  or  only  aided  and  abetted  in  its  commission.  In  either 
case,  he  is  a  principal,  and  it  can  make  no  difference  in  the 
proof  of  the  charge  what  particular  act  he  did  or  part  he 
took  in  the  execution  of  the  criminal  act  that  made  him  one. 

In  the  present  case,  the  defendant,  jointly  with  two  others, 
is  charged  in  the  information  with  the  murder  of  Lee  Wun. 
There  is  but  one  count  in  the  information  and  that  is  the 
usual  or  common  one  by  which  murder,  as  defined  by  the  law, 
is  charged.  There  is  no  attempt  at  describing  how  or  in 
what  manner  the  act  was  committed  or  any  allegation  that 
the  defendant  was  merely  an  aider  and  abettor  of  the  crime, 
an  allegation  which  is  not  required  under  our  law.  The 
prosecution  was  entitled  to  prove  the  charge  by  any  testimony 
which  would  reveal  the  defendant's  connection  therewith. 
It  happened  that,  while  one  of  the  witnesses  presented  by  the 
people  to  support  the  charge  testified  that  he  saw  the  de- 
fendant fire  a  shot  into  the  body  of  Lee  Wun,  another  wit- 
ness, likewise  presented,  testified  that  the  accused  fired  a 
couple  of  shots  at  the  deceased,  which  apparently  failed  of 
their  mark,  and  then  disappeared  from  the  scene  of  the  shoot- 
ing. Even  according  to  the  common  law,  the  defendant 
would  be  a  principal  under  the  testimony  of  the  witness 
Potter.  But  the  testimony  of  both  witnesses  was  material, 
relevant,  and  competent,  and,  therefore,  clearly  admissible  in 
any  event  as  tending  to  prove  the  ultimate  fact  in  issue,  viz. : 
That  the  defendant  killed  and  murdered  Lee  Wun.  Indeed, 
the  objection  to  the  testimony  on  the  ground  that  it  tended 
to  establish  two  different  theories  upon  which  the  defendant 
might  have  been  a  participant  in  the  commission  of  the  crime 
does  not  go  to  the  proposition  that  said  testimony  does  not 
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show,  or  tend  to  show,  the  guilt  of  the  accosed  of  the  crime 
charged  but  to  the  proposition  that  he  was  a  party  to  the 
commission  of  the  crime  in  two  different  ways.  As  we  view 
the  situation,  the  proposition  is  no  different  in  principle  from 
a  case  where  one  witness  for  the  people  had  testified  that  the 
deceased  had  been  killed  by  a  blow  with  a  club  in  the  hands 
of  and  wielded  by  the  defendant,  while  another  witness  for 
the  people  had  testified  that  the  death  of  the  deceased  had 
been  produced  by  the  defendant  by  means  of  a  knife,  the 
particular  manner  in  which  death  was  produced  not  being 
alleged  in  the  indictment 

But,  as  stated,  the  people  had  the  right  to  make  the  proof 
as  it  was  made  and  leave  to  the  judgment  of  the  jury  the 
question  whether  upon  the  whole  the  evidence  was  of  sufS- 
cient  probative  force  to  warrant  the  conviction  in  their  minds 
that,  beyond  a  reasonable  doubt,  the  defendant,  whatever 
might  have  been  the  nature  or  extent  of  the  part  he  might 
have  taken  in  the  commission  of  the  act,  was  guilty  as 
charged. 

But,  after  all,  we  can  see  in  this  case  nothing  very  much 
different  from  what  is  to  be  found  in  the  large  number  of 
criminal  cases  which  find  their  way  to  courts  of  appeal,  for 
it  may  safely  be  said  that  there  is  rarely  to  be  encountered 
a  criminal  case  in  which  there  is  not  to  be  found  some  con- 
flict upon  vital  questions  of  fact  between  witnesses  whose 
testimony  is  presented  by  the  people  in  support  of  the  charge. 
The  same  may  be  said  to  be  true  in  some  measure  of  wit^ 
nesses  whose  testimony  is  offered  in  support  of  the  defense. 
But  the  courts  are  not  authorized  to  reverse  the  result  reached 
at  nisi  prius  because  of  such  conflicts  or  because  of  incon- 
sistencies or  disparities  in  the  testimony  of  any  one  witness. 
These  are  matters  for  the  jury  to  resolve.  That  is  one  of 
their  important  functions.  Nor  will  the  courts  reverse  a  case 
merely  because,  as  is  the  claim  here,  the  testimony  presented 
to  sustain  a  criminal  charge  tends  to  disclose  two  different 
and  inconsistent  theories  of  how  the  accused  committed  the 
act  charged.  Such  a  situation  might  affect  the  evidential 
strength  of  the  people's  case,  but  it  involves  a  question  solely 
for  the  jury's  determination,  unless  it  plainly  appears  that, 
upon  the  testimony  as  it  is  presented  in  the  record  up  for 
review,  both  theories  are  inherently  improbable.  We  may 
add  that  there  would  not  be  many  criminal  cases  which  could 
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escape  the  fate  of  a  reversal  if  for  such  reasons  courts  of 
review  were  required  to  nullify  the  verdicts  of  juries. 
The  judgment  and  the  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  14|  1918. 


[Civ.  No.  2828.    First  Appellate  District.— April  17,  1918.] 

JOHN  A.  JORDAN,  Respondent,  v.  COMBINED  AMUSE- 
MENTS  COMPANY   (a  Corporation),   Appellant. 

Beokkb's  Commission — Salb  of  Cobporation  Stock— Liability  or  Cor- 
poration TO  SUBAGENT — FINDINGS  UNSUPPORTED  BY  EVIDENCE. — lu 
this  action  against  a  corporation  bj  the  assignee  of  a  subagcnt  for 
hia  commission  on  sales  of  corporate  stock  of  the  defendant  on  an 
alleged  agreement  to  make  direct  payment  to  such  subagent,  it  is 
held  that  the  evidence  is  insufficient  to  sustain  the  findings  in  tavor 
of  the  plaintiif. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    Geo.  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  E.  Bacon,  for  Appellant 

Boss  &  Boss,  for  Bespondent 

KIEBBIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  in  an  action  against  the  defendant  cor- 
poration for  commissions  on  sales  of  its  capital  stock. 

We  think  the  judgment  must  be  reversed  on  the  ground 
that  the  evidence  does  not  sustain  the  findings  made  in  plain- 
tiff's favor. 

The  facts  of  the  case  as  disclosed  by  the  record  may  be 
stated  briefly  as  follows:  P.  W.  Swanton  had  entered  into  a 
written  contract  with  the  defendant  whereby  he  undeitoolc 
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the  sale  of  a  certain  number  of  shares  of  its  capital  stock, 
for  which  he  was  to  receive  twenty-five  per  cent  of  the  re- 
ceipts from  such  sales  as  a  commission.  He  in  turn  entered 
into  a  written  agreement  with  W.  G.  Loomis,  plaintiff's  as- 
signor, wherein  it  was  provided  that  Loomis  would  co-operate 
and  assist  Swanton  in  the  sale  of  the  stock,  for  which  service 
Swanton  would  pay  him  one-half  of  his  commissions.  Under 
this  last  agreement  sales  of  stock  were  made  by  Loomis,  and 
Swanton  had  made  one  payment  of  commission  to  him,  when 
they,  being  both  officials  of  the  company,  Swanton  being 
president  and  Loomis  secretary,  directed  the  bookkeeper  of 
the  defendant  to  keep  the  account  of  their  sales  and  commis- 
sions in  the  books  of  the  corporation.  This  was  done,  and, 
accordingly,  when  sales  were  made  by  either  Swanton  or 
Loomis  they  would  each  be  credited  with  twelve  and  one- 
half  per  cent  of  the  proceeds  of  the  sales,  and  would  be 
charged  with  the  expenses  incurred  by  them  and  with  com- 
missions paid  by  the  corporation  to  subagents,  and  the  bal- 
ance due  each  when  settled  was  paid  by  the  defendant's 
check. 

It  is  not  shown,  so  far  as  the  evidence  discloses,  that  it 
was  the  understanding  of  any  of  the  parties  to  the  trans- 
action that  the  corporation  was  to  assume  the  obligation  of 
Swanton  to  pay  Loomis  the  commission  due  him  on  sales  of 
stock,  or  that  its  obligation  to  Swanton  under  the  contract 
first  mentioned  was  modified.  The  course  it  pursued  in 
making  payments  to  Loomis  was  apparently  with  the  consent 
of  Swanton,  and  a  natural  consequence  of  the  assumption  by 
the  corporation  of  the  task  of  entering  upon  its  books  the 
sales  of  stock  made  under  its  contract  with  Swanton  so  as 
to  show  the  state  of  the  account  between  Swanton  and  Loomis. 
The  latter  on  the  witness-stand  admitted  that  the  corporation 
undertook  the  matter  of  bookkeeping  merely  as  a  convenience 
to  Swanton  and  himself.  It  is  true  that  the  directors  of  the 
corporation  knew  that  the  commission  accounts  of  Loomis 
and  Swanton  were  being  kept  in  the  corporation's  books,  and 
it  is  true  that  Loomis  testified  that  when  he  was  pressing  for 
payment  of  eleven  thousand  dollars  due  to  him  as  commis- 
sions the  directors  promised  payment  as  soon  as  the  Panama- 
Pacific  International  Exposition  opened,  at  which  time  the 
corporation,  through  the  ownership  of  certain  concessions  in 
connection  therewith,  expected  to  be  in  daily  receipt  of  sums 
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of  money.  But  this  testimony  is  entirely  consistent  with 
the  theory  that  the  corporation  was  handling  the  bookkeep- 
ing, and  making  payments  directly  to  Loomis  on  account  of 
commissions  earned  by  him  under  his  contract  with  Swanton 
as  a  matter  of  accommodation  and  convenience.  In  other 
words,  the  corporation  in  effect  admitted  that  it  owed  the 
amount  claimed  to  Swanton,  and  that  under  its  arrangement 
with  him,  and  the  latter 's  arrangement  with  Loomis,  it  would, 
as  soon  as  it  was  in  possession  of  funds,  pay  each  the  amount 
due.  After  Loomis  had  received  about  eighteen  thousand 
dollars  in  commissions  and  when  he  was  pressing  for  payment 
of  the  balance  due  him,  he  accepted  from  Swanton  an  order 
drawn  by  the  latter  on  the  defendant,  and  which  directed 
the  defendant  to  pay  to  Loomis  two  thousand  dollars  and  to 
charge  the  same  to  his  personal  account.  This  is  a  circum- 
stance indicating  that  at  that  time  the  parties  concerned 
regarded  Swanton  as  the  person  primarily  entitled  to  the  com- 
missions, and  that  he  in  turn  was  personally  liable  to  Loomis 
for  the  proportion  thereof  to  which  he  was  entitled ;  and  there 
is  no  evidence  of  any  change  in  the  relationship  which  Loomis 
bore  to  the  corporation  as  regards  this  account,  which  would 
place  his  present  claim  on  any  different  footing.  Loomis 
also  testified  on  cross-examination  that  the  defendant  em- 
ployed an  assistant  bookkeeper  at  a  salary  of  $150  per  month, 
whose  salary  was  charged  in  equal  parts  to  the  commission 
accounts  of  himself  and  Swanton.  From  this  additional  cir- 
cumstance the  inference  is  quite  plain  that  the  defendant 
consented  to  keeping  the  commission  accounts  between  Swan- 
ton and  Loomis  merely  as  a  matter  of  accommodation  to 
them,  and  the  course  pursued  by  the  corporation  in  this  re- 
spect in  no  manner  affected  its  original  obligation  to  pay 
Swanton  alone  the  commissions  due  upon  sales  of  its  capital 
stock. 

Since  the  taking  of  the  appeal  the  parties  have  settled  their 
differences  with  respect  to  a  part  of  the  amount  recovered, 
to  wit,  the  amount  of  the  draft  hereinbefore  referred  to  and 
which  was  the  subject  matter  of  one  of  the  counts  of  the  com- 
plaint. Consequently  as  to  that  part  of  the  judgment  no 
action  by  this  court  is  necessary.  As  to  the  remainder,  for 
the  reasons  heretofore  given  the  judgment  is  reversed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  tern.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  16,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  14,  1918. 


[C!t.  No.  2383.    First  AppeDate  District.— April  18,  1918.] 

MARY  BOND,  Respondent,  v.  RUTH  AICKLEY,  Admin- 
istratrix, etc.,  et  al.,  Defendants;  IRVING  B.  SMITH, 
Appellant. 

Adverse  Possession — Conveyance  of  Title — Subsequent  Deed  feom 
Remote  Owners — Interest  not  Acquired. — One  who  acquires  title 
to  real  property  by  adverse  possession  and  payment  of  taxes  and 
then  conveys  it  to  another  acquires  no  interest  in  the  property  under 
a  later  deed  from  the  owners  previous  to  his  adverse  possession,  nor 
do  his  subsequent  granteea  acquire  any  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  D.  Planning,  McKee  &  Tasheira,  and  Matt.  Wahrhaftig, 
for  Appellant. 

P.  A.  Berlin,  for  Respondent 

BEASLY,  J.,  pro  tern. — This  action  to  quiet  title  was  be- 
gun on  June  4,  1907,  by  the  plaintiff  Mary  Bond  against 
W.  C.  Aicklcy,  James  Miller,  and  Lydia  A.  Larue  individu- 
ally and  as  the  administratrix  of  the  estate  of  James  Larue, 
deceased.  On  September  1,  1909,  Aickley  made  a  deed  of 
the  property  in  controversy  to  Irving  E.  Smith,  after  which 
Aickley  died,  and  his  widow  Ruth,  who  had  become  his  admin, 
istratrix,  and  Smith,  his  grantee,  were  substituted  in  his  stead 
as  defendants.  Prom  the  judgment  in  favor  of  the  plaintiff, 
Smith  appeals. 

The  action  was  once  before  appealed  to  the  supreme  court 
and  reversed  by  that  coni't  {Bond  v.  AicJcley,  168  Cal.  161, 
[141  Pac.  1188]).     At  the  time  of  the  first  trial,  from  which 
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that  appeal  was  taken,  none  of  the  parties  attempted  to  de- 
raign  title  from  any  paramount  source.  Reference  may  be 
had  to  the  opinion  of  the  supreme  court  in  that  case  for  the 
facts  as  they  appeared  in  the  record  at  that  time. 

On  the  second  trial  the  defendants  attempted  to  show  a 
paramount  title  derived  by  William  C.  Aickley  subsequent 
to  his  deed  to  Annie  Bond.  This  attempt  was  based  upon 
two  deeds  to  the  property  executed  the  one  by  Lydia  A. 
Larue  upon  April  2, 1907,  purporting  to  convey  an  undivided 
one-half  of  the  property  to  Aickley,  and  the  other  by  E.  C. 
Corrigan,  dated  September  24,  1908,  and  purporting  to  con- 
vey the  whole  thereof  to  Aickley.  The  appellant  claims  that 
Lydia  A.  Larue  and  Corrigan,  when  they  executed  these  deeds 
to  Aickley,  held  the  title  to  this  property.  The  property 
is  a  part  of  a  small  tract  thirty-seven  and  one-half  feet  wide 
at  one  end,  and  running  down  to  a  point  apparently  at  the 
other,  known  to  searchers  of  record  in  Alameda  County  as 
"No  man's  land."  It  is  a  portion  of  the  rancho  San  Antonio, 
which  was  a  Mexican  grant  made  to  Antonio  Maria  Peralta, 
confirmed  by  a  patent  of  the  United  States  dated  September 
15,  1874.  Previous  to  the  patent  the  title  to  the  strip  of 
land,  of  which  the  little  lot  in  controversy  here  formed  a 
part,  had  been  obscured  and  entangled  by  conveyances  of 
parts  of  the  ranch  to  many  parties ;  and  while  we  have  exam- 
ined this  record  with  care  after  the  manner  of  a  technical 
title  attorney,  and  find  that  the  title  apparently  did  not  at 
the  time  of  their  deeds  to  Aickley  rest  in  either  Mrs.  Larue 
or  Corrigan,  we  are  not  confronted  with  the  necessity  of 
determining  that  point,  because  the  plaintiff's  title  seems  to 
be  supported  by  proof  of  adverse  possession  on  the  part  of 
W.  C.  Aickley  before  he  deeded  to  Mrs.  Bond,  coupled  with 
the  possession  of  Annie  Bond,  his  grantee,  and  the  plaintiff 
Mary  Bond  subsequent  to  that  date  and  extending  down  to 
the  time  of  filing  the  complaint  in  this  action. 

It  appears  that  this  strip  of  land  was  vacant  in  1890 ;  that 
there  were  no  improvements  thereon  and  no  one  was  in  pos- 
session thereof.  About  that  time  W.  C.  Aickley  went  upon 
the  land,  and  between  1890  and  1892  he  improved  it  by  pla- 
cing a  two-room  house  thereon.  He  retained  possession  of  the 
property  in  person  and  by  the  improvements  which  he  placed 
thereon  until  the  year  1892,  when  he  went  to  live  with  Annie 
Bond,  and  remained  with  her  without  paying  any  board  for 
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five  or  six  years.  Evidently,  feeling  under  obligations  to 
her,  Aickley  on  the  sixteenth  day  of  April,  1894,  about  three 
or  four  years  after  he  took  possession  of  the  property,  con- 
veyed it  to  Annie  Bond,  and  on  the  fifth  day  of  February, 
1895,  Annie  Bond  quitclaimed  the  same  to  the  plaintiff  Mary 
Bond.  During  the  years  between  the  time  when  Aickley 
took  possession  of  the  property  and  the  beginning  of  this 
action  either  Aickley  or  Annie  Bond  or  Mary  Bond  main- 
tained the  house  upon  the  premises,  making  various  improve- 
ments of  a  substantial  character  thereon,  occupying  the  house, 
and  at  times  leasing  the  same  to  a  tenant.  While  they  were 
not  always  in  actual,  physical  possession  of  the  property  by 
being  actually  personally  located  in  the  home,  they  did 
always  claim  title  thereto,  and  always  held  the  possession 
thereof  so  far  as  the  acts  above  described  show  possession. 
There  is  no  evidence  that  any  other  person  ever  had  posses- 
sion of  the  property  during  this  period,  and  the  evidence 
Hhows  that  some  one  of  the  parties  was  at  various  times  and 
during  most  of  tliis  period  in  actual  physical  possession 
thereof,  and  that  they  claimed  ownership  of  the  property, 
Annie  Bond  and  Mary  Bond  especially  asserting  title  thereto 
at  all  times  by  reason  of  their  deed  from  Aickley.  The  evi- 
dence of  the  various  movements  of  this  family  is  not  per- 
fectly co-ordinated ;  but  it  is  suflficient  to  show  an  ownership 
claimed  against  the  world,  and  a  possession  adverse  to  every 
person  who  might  claim  the  property  against  them.  Aickley 
and  the  Bonds  evidently  paid  the  taxes  on  the  property  dur- 
ing the  years  when  they  respectively  occupied  it  and  held 
and  claimed  to  own  it.  From  1891  to  1897  the  property 
was  assessed  to  Samuel  liewis.  The  evidence  shows  that  the 
plaintiff  had  the  tax  bills  from  1892  down  to  1900  consecu- 
tively. These  tax  bills  were  in  the  oflBce  of  her  attorney  in 
San  Francisco  at  the  time  of  the  great  fire  of  1906,  and  were 
badly  damaged  in  that  catastrophe ;  but  they  were  produced 
in  court,  and  this,  in  connection  with  other  evidence  as  to 
the  payment  of  the  taxes,  is  sufficient  to  sustain  the  finding 
of  the  court  that  the  taxes  were  paid  by  Annie  Bond  and  the 
plaintiff.  While  the  evidence  upon  the  subject  of  the  pay- 
ment of  taxes,  and  also  upon  the  subject  of  adverse  posses- 
sion, is  not  as  full  as  could  be  desired,  it  must  be  said,  in 
passing  upon  the  findings  made  by  the  court  based  upon  this 
evidence,  that  often  one  of  the  most  difficult  things  to  prove 
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is  the  name  of  the  person  paying  taxes,  and  that  we  can  find 
no  fault  with  the  findings  of  the  trial  court  upon  these  prop- 
ositions. This  being  so,  the  after-acquired  title  of  Aickley 
from  Corrigan  and  Mrs.  Larue  was  barred  by  the  adverse 
possession  of  himself,  and  of  Annie  and  Mary  Bond  there- 
after, before  this  action  was  begun. 
Judgment  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  17,  1918. 


[CiT.  No.  1835.     Third  Appellate  District— April  19,  1918.] 

PENRYN  LAND  COMPANY   (a  Corporation),  Appellant, 
V.  M.  B.  AKAHORI,  as  Administrator,  etc..  Respondent. 

DEPAuiiT  Judgment — Order  Vacating — Appeal — Attitude  of  Appel- 
late Court. — Appellate  courts  are  strongly  inclined  to  uphold  an 
order  v-acating  a  default  judgment  on  the  ground  of  mistake  and 
excusable  neglect  if  there  be  found  in  the  record  any  legal  justifica- 
tion for  the  action  of  the  trial  court. 

Id. — Innocent  Purchaser — Necessity  por  Substantial  Evidence. — 
When,  however,  the  orderly  processes  of  law  have  been  followed,  and 
a  judgment  regularly  obtained,  there  must  be  some  substantial  evi- 
dence received  to  excuse  in  a  legal  sense  the  inaction  of  the  defend- 
ant before  the  court  will  be  justified  in  setting  at  naught  its  prior 
determination,  especially  where  an  innocent  purchaser  relying  upon 
the  validity  of  the  judgment  has  acquired  the  property  for  a  val- 
uable consideration. 

Id. — Action  Against  Administrator — Failure  to  Read  Process — De- 
livery TO  Attorney  por  Estate — Vacation  op  DEPAuiyr  Unwar- 
ranted.— Where  an  administrator  was  served  with  a  copy  of  the 
complaint  and  summons  in  an  action  to  quiet  title  to  property  of 
his  intestate,  and,  being  very  busy,  merely  glanced  at  the  paper 
without  reading  it,  and  seeing  that  it  pertained  to  the  estate,  left  it 
on  the  desk  of  the  attorney,  there  was  no  excusable  neglect  or  mis- 
take on  the  part  of  the  administrator  to  justify  the  vacation  of  the 
default  judgment  taken  against  him. 

Id. — Failure  to  Explain  Defense  to  Attorney — Erroneous  Conclu^ 
sion  op  Attorney  as  to  Defense — Insuppicisnt  Legal  Justipica- 
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TiON  FOR  Vacating  Default. — In  an  aetlon  brought  against  an  ad- 
ministrator to  quiet  title  to  property  of  his  intestate,  the  order 
racating  the  default  judgment  entered  therein  against  such  adminis- 
trator, on  the  ground  of  his  mistake  and  excusable  neglect,  is  without 
legal  justification,  where  the  copj  of  the  complaint  and  summons 
served  upon  defendant  was  not  read  by  him,  but  placed  in  the  hands 
of  the  attorney  for  the  estate,  and  without  any  explanation  of  the 
defense,  and  tbe  attorney  concluded  that  no  valid  defense  existed. 
Id. — Mistaken  Judgment  of  Attorney — Uselessness  to  Defend  Ac- 
tion— Insufficient  Ground  for  Reuef. — Mistake  on  the  part  of 
an  attorney  in  concluding  that  it  was  useless  to  make  a  defense  to 
the  action  is  not  the  kind  of  a  mistake  for  which  a  judgment  may 
be  set  aside,  although  it  might  be  the  basis  for  an  independent 
action  for  damages  against  the  attorney. 

APPEAL  from  an  order  of  the  Superior  Court  of  Placer 
County  vacating  a  judgment.    J.  E.  Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  P.  Tabor,  for  Appellant 

Tuttle  &  Tuttle,  for  Respondent 

BURNETT,  J. — The  appeal  is  from  an  order  vacating  a 
judgment  quieting  plaintiflf 's  title  to  certain  real  estate.  The 
order  was  made  upon  the  ground  of  "the  mistake  and  ex- 
cusable neglect"  of  the  defendant.  Appellate  courts  are 
strongly  inclined  to  uphold  such  an  order  if  there  be  found 
in  the  record  any  legal  justification  for  the  action  of  the 
lower  court.  It  is  desirable,  of  course,  to  have  causes  tried 
and  determined  upon  their  merits,  and,  no  doubt,  this  con- 
sideration was  the  determining  factor  with  the  lower  trial 
judge  herein.  However,  when  the  orderly  processes  of  law 
have  been  followed  and  a  judgment  regularly  obtained,  there 
must  be  some  substantial  evidence  received  to  excuse  in  a 
legal  sense  the  inaction  of  the  defendant  before  the  court 
will  be  justified  in  setting  at  naught  its  prior  determination, 
especially  in  a  case  where,  as  here,  an  innocent  purchaser 
relying  upon  the  validity  of  said  judgment  has  acquired  the 
property  for  a  valuable  consideration. 

We  may  say  that  the  first  application  was  denied,  but  re- 
spondent was  allowed  to  renew  it.  The  latter  application 
was  based  largely  upon  the  same  evidence  as  the  first.  The 
two  affidavits  of  respondent  herein,  however,  differ  sf^mewliat. 
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As  the  only  evidence  tending  to  show  mistake  or  excusable 
neglect  is  found  in  said  aflSdavits,  we  herewith  set  them  out. 

The  first  is:  "I  am  and  was  at  all  times  mentioned  the  duly 
appointed,  qualified  and  acting  administrator  of  the  estate 
of  M.  Mukai,  deceased;  that  on  or  about  the  2nd.  day  of 
December,  1915,  I  was  served  with  a  paper  by  the  sheriff  of 
Sacramento  County;  that  I  was  in  the  courthouse  in  Sacra- 
mento at  the  time  and  very  busy ;  that  I  glanced  at  said  paper 
saw  it  was  pertaining  to  the  estate  of  M.  Mukai,  deceased,  and 
took  it  to  the  attorney  for  said  estate,  Lee  Gebhart,  and  as 
he  was  very  busy  at  tlie  time,  left  it  on  his  desk ;  that  I  did 
not  open  said  paper  or  look  at  its  contents  and  did  not  know 
that  it  was  a  complaint  to  quiet  title  to  the  property  of  the 
estate  of  M.  Mukai,  deceased;  that  I  never  knew  such  an 
action  was  pending  until  Nakamoto,  of  Penryn,  rang  me  up 
after  the  judgment  was  made  and  informed  me  of  the  fact; 
that  I  would  have  defended  said  action  if  I  had  known  that 
it  was  pending." 

Then  follows  the  statement  that  he  has  a  good  defense  to 
the  action. 

It  is  quite  apparent  tliat  the  foregoing  affords  no  legal 
justification  for  setting  aside  the  default.  Nothing  in  the 
nature  of  mistake  or  excusable  neglect  is  disclosed.  If  either 
existed  it  must  have  been  on  the  part  of  the  defendant  or 
of  his  attorney.  As  to  the  former,  the  only  semblance  of 
mistake  relates  to  his  ignorance  of  the  nature  of  the  docu- 
ment placed  in  his  hands  and  of  the  fact  that  a  judgment 
was  entered  against  him.  But  there  is  no  contention  that  he 
did  not  understand  English,  and  if  he  failed  to  read  the 
summons,  he  cannot  urge  that  as  an  excuse  for  his  failure 
to  defend  the  action.  That  circumstance  would  constitute 
negligence  rather  than  mistake,  and,  assuming  it  to  be  negli- 
gence, it  would  be  inexcusable,  and  no  attempt  was  made 
to  excuse  it.  In  fact,  however,  he  did  what  might  be  ex- 
pected under  the  circum.stances ;  he  placed  the  papers  in  tlie 
hands  of  his  attorney.  This  was,  no  doubt,  because  he  had 
faith  in  his  attorney,  and  that  fact  does  not  afford  any  evi- 
dence of  mistake  or  negligence. 

Was  there  any  mistake  or  negligence — excusable  or  other- 
wise—on the  part  of  the  attorney?  There  is  no  showing  to 
that  effect.  To  tlie  contrary,  the  presumptions  are  all  that 
the  attorney  r/as  capable  and  honest;  that  he  gave  his  atten- 
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tion  to  the  business  in  hand ;  that  after  consultation  with  his 
client  he  was  convinced  that  there  was  no  valid  defense  to 
the  action  and  that  no  additional  expense  should  be  incurred. 
If  there  had  been  any  showing  that  the  client  was  deceived 
or  defrauded  by  his  attorney  or  that  the  latter  did  not  act 
in  good  faith,  it  might  be  that  a  court  in  a  proceeding  like 
this  could  nullify  his  action,  but  the  case  thus  far  is  one 
entirely  devoid  of  any  element  of  fraud,  mistake,  negligence, 
or  surprise  in  the  legal  sense,  and  we  see  no  reason  for  the 
application  of  section  473  of  the  Code  of  Civil  Procedure. 

Is  the  situation  changed  by  virtue  of  the  second  aflSdavit 
of  the  respondent  t  The  only  additional  averment  contained 
therein  bearing  upon  the  question  before  us  is : 

*'That  at  all  times  since  my  appointment  to  said  office  Lee 
Qebhart  has  been  my  attorney  and  handled  the  legal  matters 
pertaining  to  said  estate;  That  I  had  the  utmost  confidence 
in  said  Lee  Oebhart  and  not  being  versed  in  legal  procedure 
in  this  country  intrusted  all  matters  to  him  to  handle  as  he 
deemed  best;  that  I  never  did  talk  over  the  above  case  with 
Lee  Qebhart  as  he  deposes,  and  never  consented  to  the  entry 
of  the  default  in  said  case  and  as  soon  as  I  heard  that  a 
default  had  been  entered  in  said  case  I  procured  other  coun- 
sel to  move  to  have  the  default  set  aside." 

In  this  there  is  no  additional  fact  tending  to  show  any 
mistake  on  the  part  of  respondent  or  any  negligence  except, 
possibly,  in  one  respect  to  be  hereafter  noticed.  Neither  is 
there  anything  to  disclose  a  mistake  on  the  part  of  the  at- 
torney or  any  negligence  that  can  be  corrected  in  a  pro- 
ceeding like  this. 

In  fact,  he  exculpates  himself  on  the  ground  that  he  in- 
trusted the  entire  matter  to  his  attorney.  That  circumatance, 
of  course,  does  not  evidence  negligence  or  mistake  on  his 
part.  It  was,  indeed,  justified  by  his  confidence  in  his  attor- 
ney. And  as  far  as  the  latter  is  concerned,  there  is  nothing 
to  indicate  that  he  was  unworthy  of  that  confidence,  unless 
it  be  implied  in  the  statement  in  reference  to  the  conversation 
with  said  attorney  and  as  to  the  consent  to  have  a  default 
entered. 

As  to  the  conversation,  Mr.  Qebhart  deposes: 

"On  or  about  the  2nd.  day  of  December,  1915,  and  while 
acting  as  attorney  for  said  Akahori  in  the  matter  of  the  estate 
of  Mukai,  said  Akahori  brought  to  my  office  a  copy  of  the 
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complaint  and  summons  in  the  above  entitled  action  which  he 
said  had  been  served  upon  him.  I  read  the  complaint  and 
summons,  talked  with  Akahori  about  the  matter,  and  advised 
him,  after  learning  the  facts  of  the  case  that  in  my  opinion 
it  was  inadvisable  to  defend  the  action.  Subsequently  and 
before  default  was  entered  in  the  case,  Mr.  Tabor,  the  attor- 
ney for  plaintiff  in  said  action,  called  at  my  office  and  I 
informed  him  that  no  defense  would  be  made  to  the  action." 

It  is  to  be  observed  that  respondent's  denial  of  this  is 
somewhat  equivocal.  He  does  not  specifically  aver  that  he 
had  no  conversation  whatever  about  the  case  with  his  attor- 
ney but  that  he  did  not  have  the  conversation  as  Mr.  Qeb- 
hart  deposes.  This  denial  would  be  consistent  with  the  posi- 
tion that  the  conversation  occurred  substantially  as  stated 
by  Mr.  Gebhart. 

However,  conceding  full  effect  to  the  denial  and  ignoring 
the  improbability  that  a  client,  under  such  circumstances, 
would  have  no  conversation  with  his  attorney  about  the  case, 
it  must  follow  that  the  failure  of  respondent  to  state  the 
facts  was  inexcusable  negligence  on  his  part  in  the  absence 
of  any  satisfactory  explanation  of  his  conduct. 

The  averment  that  **he  never  consented  to  the  entry  of  a 
default"  is  of  no  avail  in  view  of  the  fact  that  he  admits  that 
he  intrusted  the  entire  matter  to  his  attorney,  involving  as 
it  would  the  question  of  discretion  as  to  whether  any  defense 
should  be  made. 

We  repeat,  if  there  was  any  mistake  or  negligence  in  the 
case,  it  was  that  of  the  attorney  and  not  of  the  client,  except 
as  to  the  single  fact  of  the  failure  to  explain  the  defense, 
and  this  has  not  been  excused. 

But  there  is  nothing  to  show  that  the  attorney  did  not  have 
full  information  from  other  sources  as  to  the  alleged  defense 
of  respondent,  or  that  he  did  not  act  with  the  utmost  good 
faith  for  the  advantage  of  his  client.  In  fact,  there  is  no 
averment  from  which  the  inference  can  be  drawn  that  the 
attorney's  conduct  in  the  premises  was  the  result  of  ** mis- 
take, inadvertence,  surprise,  or  excusable  neglect,"  as  contem- 
plated by  said  section  473  of  the  Code  of  Civil  Procedure. 
At  most,  it  may  be  implied  that  he  was  mistaken  in  his  judg- 
ment that  it  was  useless  to  make  a  defense  to  the  action. 
This,  however,  is  not  the  kind  of  a  mistake  for  which  a  .judg- 
ment can  be  set  aside,  although  it  might  be  the  basis  for  an 
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independent  action  for  damages  against  the  attorney.     {Lally 
V.  Kuster,  177  Cal.  783,  [171  Pac.  961].) 

To  recapitulate,  the  whole  showing  made  by  respondent 
amounts  to  this :  An  action  was  brought  against  him  to  quiet 
title.  He  placed  the  matter  in  the  hands  of  his  attorney. 
There  is  nothing  to  impeach  the  character  or  ability  of  said 
attorney.  There  is  no  evidence  that  either  he  or  his  attorney 
was  deceived  or  misled.  The  only  circumstance  of  which 
complaint  could  be  made  by  respondent  is  that  his  attorney's 
judgment  was  at  fault  in  concluding  that  he  had  no  valid 
defense. 

But  this,  manifestly,  is  not  sufficient  ground  for  settinj? 
aside  the  judgment.  Otherwise,  every  suit  that  is  lost 
through  the  error  or  mistake  of  an  attorney  would  be  sub- 
ject to  the  operation  of  said  section  473. 

For  further  elucidation  of  the  legal  principles  involved,  wo 
may  refer  to  Porter  v.  Anderson,  14  Cal.  App.  716,  [113  Pac 
345] ;  Redding  etc,  Min,  Co.  v.  National  Surety  Co,,  18  Cal. 
App.  488,  [123  Pac.  544] ;  Shearman  v.  Jorgensen,  106  Cal. 
483,  [39  Pac.  863] ;  Alferitz  v,  Cahen,  145  Cal  397,  [79  Pac. 
878]. 

If  we  look  into  the  showing  made  by  appellant  we  find 
additional  reasons  for  upholding  the  judgment.  Not  only  is 
the  theory  of  the  application  of  said  section  of  the  code 
strongly  combated,  but  it  is  shown,  as  before  indicated,  that 
the  rights  of  an  innocent  purchaser,  who  relied  upon  the  in- 
tegrity of  said  judgment,  would  be  jeopardized  if  the  order 
is  allowed  to  stand. 

Respondent  may  have  a  remedy  if  he  has  been  wronsred, 
but  it  does  not  appear  that  he  is  entitled  to  the  one  which 
he  has  invoked. 

The  order  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CSt.  No.  2378.    PiiBt  Appellate  District.— April  20,  1918.] 

NETTE  SEXTON  DOW  (a  Widow),  et  al.,  AppeUants,  y. 
GEORGE  E.  DOW  ESTATE  COMPANY  (a  Corpora- 
tion), et  al.y  Bespondentfi. 

Action  to  Set  Asidk  Transfer  of  Interest  in  Estate— Mental  Im 

CAPAGITT  AND    UnDUS    INFLUSNOB  —  JUDOMENT   SUPPORTED  BT  EVI- 

DBNCE. — In  tbis  action  by  the  widow  and  minor  child  of  a  deceased 
person  against  the  mother,  brothers  and  sister  of  deceased,  and 
certain  corporation  defendants  to  set  aside,  apon  the  ground  of 
decedent's  mental  incapacity  and  the  undue  influence  of  his  relatives, 
a  certain  transaction  whereby  deceased  transferred  his  one-eighth 
interest  in  his  father's  estate  to  the  defendant  corporation,  and 
took  one-eighth  of  the  stock  in  return  therefor,  it  ia  held  that  the 
evidence  is  sufficient  to  support  the  judgment  for  defendants. 

Id. — Consideration  of  Testimony — ^Discretion  not  Abused. — In  snch 
an  action,  it  is  not  an  abuse  of  discretion  to  accept  the  testimony  of 
defendant's  witnesses,  although  they  only  saw  the  deceased  occa- 
sionally, in  preference  to  that  of  plaintiff's  witnesses,  who  saw  him 
every  day  during  his  last  illness,  which  began  some  time  prior  to 
the  transfer. 

[d. — Intimate  Acquaintances  —  Infrequent  Visits  —  Insufficient 
Ground  for  Disquauficaton. — In  such  an  action,  the  mother, 
brothers,  and  sister  of  deceased  are  not  disqualified  to  testify  as 
intimate  acquaintances  because  their  visits  to  the  deceased  during  the 
last  few  years  of  his  life  were  rather  infrequent. 

APPEAL  from  a  judgment  and  order  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Thomas  P. 
Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mastick  &  Partridge,  and  H.  F.  Chadboume,  for  Appel- 
lants. 

Coogan  &  O'Connor,  and  Julius  Kahn,  for  Respondents. 

ZOOK,  J.,  pro  tern, — ^This  is  an  action  by  the  widow  and 
minor  child  of  Edwin  Tyson  Dow,  deceased,  against  the 
mother,  brothers,  and  sister  of  said  decedent  and  certain  cor- 
poration defendants  to  set  aside,  upon  the  ground  of  dece- 
dent's mental  incapacity  and  the  undue  influence  of  his  rela- 
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tives,  a  certain  transaction  whereby  Edwin  Tyson  Dow  trans- 
ferred his  one-eighth  interest  in  his  father's  estate  to  the 
defendant  George  E.  Dow  Estate  Company,  a  corporation, 
and  took  one-eighth  of  the  stock  of  the  corporation  in  return 
therefor.  Defendants  had  judgment,  and  as  the  questions 
raised  on  tliis  appeal  may  be  briefly  disposed  of,  it  will  be 
unnecessary  to  set  forth  the  facts  of  the  case  herein. 

Appellants'  main  contention  is  that  the  evidence  was  in- 
sufficient to  support  the  judgment,  and  their  brief  is  devoted 
mainly  to  a  discussion  of  the  evidence.  They  claim  that  be- 
cause their  witnesses,  the  wife,  nurses,  and  the  intimates  of 
Dow,  saw  him  every  day  during  his  last  illness,  which  began 
some  time  prior  to  the  transfer,  their  testimony  should,  as  a 
matter  of  law,  have  been  accepted  in  preference  to  that  of 
defendants'  witnesses,  who  saw  Dow  only  occasionally,  and 
that  the  failure  of  the  trial  judge  so  to  hold  was  an  abuse 
of  discretion,  requiring  a  reversal  of  the  judgment.  In  sup- 
port of  this  rather  unusual  contention,  a  more  startling  claim 
is  made,  namely,  that  the  mother,  brothers,  and  sister  of 
decedent  were  not  qualified  as  intimate  acquaintances  because 
their  visits  to  him  during  the  last  few  years  of  his  life  were 
rather  infrequent.  Both  points  are  equally  devoid  of  merit. 
We  have  carefully  examined  the  whole  record,  and  find  ample 
evidence  to  support  the  court's  finding  in  support  of  the 
validity  of  the  transfer.  Indeed,  it  would  require  a  consid- 
erable preponderance  of  evidence  to  upset  the  transfer  under 
any  circumstance,  for  it  is  apparent  that,  in  making  the  trans- 
fer, the  decedent  in  effect  changed  the  form  only  of  his  in- 
terest in  his  father's  estate,  without  altering  the  extent 
thereof  in  the  slightest  degree. 

The  only  other  question  raised  is  as  to  the  correctness  of 
the  court's  finding  that  the  action  was  barred  by  laches.  As 
there  was  a  complete  hearing  of  the  case  on  its  merits  and 
a  finding  adverse  to  appellant  thereon,  the  question  whether 
or  not  the  cause  of  action  was  barred  becomes  wholly  imma- 
terial. 

The  judgment  is  affirmed. 

EerrigaUy  J.,  and  Beasly,  J.,  pro  tern.,  eoneurred. 
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[dy.  No.  1564.    TUrd  Appellate  District.— April  22,  1918.] 

JA^IES  EDSON  et  al.,  etc.,  a  Copartnership,  Appellanta,  t. 
M.  A.  MANCEBO,  Respondent. 

Sale— Breach  of  Warranty — Procreatvi  Powers  of  Staujon— Re- 
covery OF  Price — Burden  of  Proof. — In  an  action  to  recover  upon 
promissory  notes  given  for  the  payment  of  a  stallion,  which  was 
sold  under  a  written  guaranty  that  he  was  a  sixty  per  cent  foal- 
getter,  and  that  if  not,  the  sellers  would  furnish  another  stallion 
upon  bis  redelivery,  it  was  incumbent  upon  the  defendant,  in  order 
to  defeat  the  action  upon  the  theory  that  the  guaranty  contained 
the  real  agreement  of  the  parties,  to  show  that  the  horse  failed  to 
meet  the  procreative  requirement,  that  he  was  properly  cared  for, 
and  that  the  defendant  delivered  or  was  legally  excused  from  deliv- 
ering him  to  the  sellers  in  as  good  condition  as  when  sold. 

Id. — Return  of  Stallion — Offer  of  Buyer — Sufficiency  of. — Under 
such  a  warranty,  where  the  buyer,  upon  discovery  of  the  lack  of 
potency  of  the  stallion,  offered  to  return  the  animal,  but  the  sellers 
refused  to  furnish  him  with  another  horse,  such  refusal  relieved 
the  buyer  of  an  obligation  to  do  more  than  to  offer  to  make  the 
return. 

Id. — Timely  Offer  to  Return. — Where  such  warranty  was  not  limited 
to  one  season  and  the  buyer,  upon  discovery  of  the  lack  of  potency 
of  the  horse,  did  not  make  offer  to  return  him  until  the  early  part 
of  the  next  season,  the  offer  was  timely,  it  not  being  unreasonable 
to  try  him  another  season. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Mer^ 
ced  County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

William  V.  Cowan,  for  Appellants. 

F.  W.  Henderson,  for  Respondent. 

BURNETT,  J. — ^The  suit  was  brought  to  recover  upon 
three  promissory  notes  executed  by  respondent  on  March  5, 
1913.  The  validity  of  the  notes  was  not  disputed  nor  was  it 
denied  that  the  amount  claimed  was  unpaid.  The  defense 
was  that  they  were  given  for  the  payment  of  a  certain  stal- 
lion purchased  by  respondent  from  appellants  upon  a  certain 
guaranty  that  failed  and  thereby  avoided  the  contract.  It 
is  not  disputed  that  there  was  a  written  guaranty,  as  follows: 
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"If  the  above-named  stallion  should  not  get  60  per  cent  of 
the  producing  mares  that  are  properly  bred  and  returned 
for  second  trial  at  the  end  of  the  third  week  in  foal,  during 
the  breeding  season  commencing  April  1st,  and  ending  Au- 
gust 1st,  with  proper  care  and  management,  we  agree  to  find 
another  stallion  of  the  same  size,  breed,  and  quality  upon  de- 
livery of  the  above-named  stallion  in  as  good  condition  as  at 
present  to  our  barn  at  Sacramento,  California/' 

Another  defense  was  that  the  respondent  was  illiterate,  that 
he  could  not  and  did  not  read  the  contract,  that  appellants, 
through  their  agent,  deceived  respondent  as  to  the  terms  of 
the  guaranty,  by  reading  it  to  him  so  he  thought  it  provided 
that  said  stallion  was  potent  to  the  extent  of  getting  at 
least  sixty  per  cent  of  the  mares  bred  to  him  in  foal,  and, 
that  in  the  event  of  his  failing  so  to  do,  said  stallion  might 
be  returned,  and  the  notes  hereinbefore  mentioned  canceled 
and  returned  to  defendant.  Respondent,  therefore,  asked  to 
have  the  contract  reformed  in  that  respect  and  enforced  as 
thus  reformed.  There  is  no  dispute  as  to  the  sufficiency  of 
the  pleadings,  and,  therefore,  the  demurrer  need  not  be  con- 
sidered. 

A  jury  found  a  general  verdict  for  the  defendant  and  the 
court  reformed  the  guaranty,  as  prayed  for,  and  gave  judg- 
ment to  the  defendant  for  his  costs. 

We  may  consider  the  case  first  upon  the  theory  that  the 
written  guaranty  contained  the  real  agreement  of  the  par- 
ties. In  that  respect,  to  defeat  the  action,  it  was  incumbent 
upon  the  defendant  to  show  that  the  horse  failed  to  meet  the 
procreative  requirement,  that  he  was  properly  cared  for,  and 
that  respondent  delivered  or  was  legally  excused  from  deliv- 
eriner  sa'd  stallion  to  appellants,  in  as  good  condition  as  when 
said  stallion  was  sold,  at  their  bam  in  Sacramento.  In  other 
words,  there  must  have  been  a  violation  of  the  warranty  on 
the  part  of  appellants  and  no  default  on  the  part  of  respond- 
ent. This,  of  course,  the  law  required  and  the  jury  was  so 
instructed. 

Considering,  then,  the  terms  of  the  warranty,  we  may  say 
that  the  evidence  was  ample  to  show  that  the  horse  was  woe- 
fully lacking  in  potency.  It  would  probably  not  be  inap- 
propriate to  call  him  a  ** slacker."  It  would  do  no  good  to 
repeat  the  evidence,  but  it  has  been  read  with  some  care.  Nor 
can  it  be  doubted  that  the  horse  received  proper  care  and 
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management,  and  that  during  all  the  time  in  controversy  he 
remained  in  as  good  condition  as  when  he  was  sold.  The  only 
remaining  element  relates  to  the  duty  of  the  defendant  to 
redeliver  the  horse  to  the  plaintiffs  at  Sacramento. 

He  did  not  so  deliver  him,  but  there  is  substantial  evidence 
from  which  the  reasonable  inference  follows  that  he  was  not 
in  default  for  his  omission  thus  to  return  the  horse.  After 
ascertaining  that  the  stallion  was  deficient,  he  had  a  conver- 
sation with  one  Biggerstoff,  as  follows: 

"I  told  him  that  horse  is  no  good,  to  take  that  horse  away 
and  give  me  my  notes  back;  take  that  horse;  if  you  don't 
give  me  another  horse  like  that,  I  want  to  make  money  for 
to  pay  for  it.  ...  I  say,  'The  horse  is  no  good,  Mr.  Bigger- 
stoff, you  better  do  that.'  He  said,  *I  am  going  to  sell  it.' 
...  He  said  he  would  not  give  me  the  horse  that  would  weigh 
the  same  as  that.  He  would  not  get  it;  he  said  this  is  a  big 
Belgian  I  got  and  he  said,  'I  cannot  get  another  horse  just 
like  that,  that  weigh  the  same.'  " 

As  to  this,  it  might  be  stated  that  Biggerstoff  represented 
appellants  throughout  the  transaction.  There  is  no  doubt 
of  the  suflBciency  of  the  evidence  not  only  to  show  ostensible 
but  real  agency  on  his  part.  Said  conversation  may,  there- 
fore, be  regarded  as  if  it  had  taken  place  with  the  appellants 
themselves.  The  result  is  that  upon  the  offer  of  respondent 
to  return  the  horse  as  he  had  agreed,  appellants  declined  and 
refused  to  furnish  him  with  another  horse  as  they  had  prom- 
ised. The  conditions  being  mutual  and  concurrent,  the  re- 
fusal of  appellants  to  comply  with  their  covenant,  of  course, 
relieved  respondent  of  an  obligation  to  do  more  than  to  make 
the  offer. 

Under  such  circumstances,  offer  to  perform  is  equivalent 
to  performance.  No  citation  of  authority  is  required  for  the 
support  of  such  proposition.  We  may  say,  though,  that  the 
principle  is  recognized  in  section  1511  of  the  Civil  Code.  As 
to  the  good  faith  of  respondent,  we  may  add,  that  he  at- 
tempted to  sell  the  horse,  in  fact,  delivering  him  to  said  Big- 
gerstoff for  that  purpose  upon  the  latter 's  solicitation,  but 
the  effort  failed  of  any  results,  and  there  is  evidence  in  the 
record  that  the  horse  was  and  is  without  any  appreciable 
value. 

From  the  showing  made  by  respondent,  we  may,  therefore, 
conclude  that  the  consideration  for  the  notes  was  lost  through 


Digiti 


zed  by  Google 


April,  1918.]  Edson  v.  Mancbbo.  25 

the  failure  of  the  warranty  without  any  default  on  the  part 
of  the  respondent. 

The  evidence  being  sufficient  to  support  the  first  defense 
of  respondent,  it  is  unnecessary  to  consider  the  second.  In 
fact,  support  for  the  first  would  necessarily  cover  the  second. 

Appellants  seem  to  think  that  the  conclusion  reached  is 
opposed  to  the  doctrine  of  the  case  of  Umon  Investment  Co. 
V.  F.  M.  London  Co.,  32  Cal.  App.  305,  [162  Pac.  903],  de- 
cided by  this  court.  Therein,  it  is  true,  that  in  a  similar 
action  upon  a  similar  contract,  it  was  held  that  a  mere  offer 
to  return  was  not  sufficient  to  entitle  the  vendees  in  an  action 
brought  against  them  to  recover  the  balance  of  the  purchase 
price  to  successfully  urge  the  breach  of  the  warranty  as  to 
the  breeding  qualities  of  the  horse  as  a  defense  to  the  action. 
But,  in  that  case,  there  was  no  waiver  of  the  performance  on 
the  part  of  the  vendees  and  it  was  very  justly  said:  **And 
there  could  be  a  failure  of  consideration  only  in  case  the 
stallion  failed  to  come  up  to  the  percentage  for  foal-getting 
provided  by  the  warranty  and  the  refusal  or  failure  of  the 
vendees  to  replace  the  stallion  with  another  of  the  same  breed 
and  value." 

Herein,  we  are  justified  in  holding  that  the  horse  fell  short 
of  the  warranty,  that  there  was  a  refusal  of  the  vendors  to 
supply  another  animal  as  agreed,  and  that  they  waived  the 
performance  by  respondent  of  his  agreement  to  deliver  the 
horse  at  Sacramento. 

Another  point  made  by  appellants  is  **that  the  failure  of 
the  defendant  to  offer  to  return  the  horse  within  a  reasonable 
time  after  August,  1913,  precluded  him  from  setting  up  a  lack 
of  consideration."  There  is  evidence,  however,  that  this 
oflPer  was  made  in  the  latter  part  of  the  year  1913,  or  in  the 
early  part  of  the  spring  of  1914.  It  was  timely,  for  two 
reasons :  First,  because  it  was  as  soon  as  practicable  after  the 
ascertainment  of  the  fact  as  to  the  horse's  incapacity,  and, 
second,  because  the  warranty  was  not  limited  to  the  season  of 
1913.  Manifestly,  the  vendee  would  not  be  permitted  to  re- 
tain the  horse  indefinitely  without  offer  to  return  him,  but  it 
would  not  be  unreasonable  to  hold  that  he  might  elect  to  try 
him  for  another  season  to  determine  beyond  question  the 
ability  of  the  horse  to  meet  the  situation. 

Moreover,  it  appears  from  the  testimony  of  appellants  that 
if  the  offer  had  been  made  immediately  after  August  1,  1913, 
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it  would  have  been  of  no  avail,  since  it  would  not  have  been 
accepted  and  no  exchange  would  have  been  made.  There- 
fore, any  delay  was  without  prejudice  to  appellants. 

The  only  other  point  made  is  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction:  **I  instruct  you  that 
the  contract  between  the  plaintiff  and  defendant  required 
defendant  within  a  reasonable  time  after  the  breeding  season 
of  1913  to  demand  that  plaintiff  replace  the  stallion  Socrates 
with  another  stallion.  If  you  find  from  the  evidence  that 
the  defendant  did  not  within  such  time  demand  that  said 
stallion  be  replaced  and  if  you  further  find  that  said  notes 
were  not  induced  by  fraud  or  misrepresentation,  it  is  your 
duty  to  bring  in  a  verdict  in  favor  of  the  plaintiff." 

But  it  is  sufficient  to  say  that  if  there  was  an  offer,  it  was 
made  within  a  reasonable  time.  In  other  words,  there  is  no 
evidence  that  it  was  not  seasonably  made.  Hence,  the  theory 
of  the  instruction  in  that  respect  was  not  supported  by  any 
evidence.  Besides,  appellants  admit  that  they  would  have 
refused  any  offer  made  after  August  1,  1913.  In  view  of 
that  admission,  they  could  not  claim  that  an  offer  should 
have  been  made  immediately  thereafter.  It  would  have  been 
an  idle  act,  and,  therefore,  not  required. 

Moreover,  the  instruction  would  have  submitted  to  the  jury 
the  issue  of  fraud,  whereas  it  was  reserved  and  determined 
by  the  court  itself  in  accordance  with  the  averments  of  the 
answer.  It  was  the  province  of  the  court  and  not  of  the 
jury  to  determine  that  issue. 

Respondent  claims  that  the  record  shows  that  the  judgment 
has  been  satisfied,  and,  therefore,  no  appeal  lies.  We  find 
no  such  evidence  in  the  transcript,  but  for  the  reasons  stated 
we  think  the  judgment  should  be  afiSrmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  1844.    Third  Appellate  District.— April  22,  1918.] 

KELSEY  COMPANY  (a  Corporation),  Appellant,  v.  MRS. 
MIRIAM  SPEARS  et  al.,  Respondents. 

Judgment — Motion  to  Vacate — Time. — Where  the  defendants  appeared 
in  court  and  formally  made  their  motion  to  set  aside  the  judgment 
within  six  months  after  its  rendition,  as  required  by  section  473 
of  the  Obde  of  Civil  Procedure,  the  fact  that  after  reading  the  mo- 
tion the  further  consideration  thereof  was  postponed  until  after  the 
expiration  of  such  statutory  period  did  not  divest  the  court  of  juris- 
diction to  grant  relief. 

Id. — Ordeb  to  Show  Cause — ^Wubn  Ihmateriau — Where  the  adverse 
party  made  his  appearance  in  court  at  the  time  fixed  for  hearing  the 
motion  to  set  aside  the  judgment  and  had  an  opportunity  to  do  all 
that  ho  could  do  under  any  circumstances,  the  fact  that  a  formal 
order  to  show  cause  was  not  made  was  immaterial. 

Id. — Compromise  Judgment  —  Order  Setting  Aside  —  Discretion  not 
Abused. — Where  the  defendants  in  an  action  concerning  water  rights 
agreed  to  a  compromise  judgment  and  authorized  their  attorney  to 
prepare  a  judgment  according  to  the  terms  and  conditions  of  the 
compromise,  but  upon  the  understanding  that  the  judgment  was  to 
be  submitted  to  them  for  their  approval  before  it  should  be  entered, 
and  the  judgment  was  entered  without  such  submission,  and  they 
did  not  understand  or  appreciate  the  effect  or  significance  of  such 
judgment  as  explained  to  them  by  their  attorney,  it  was  not  an 
abuse  of  discretion  to  set  the  judgment  aside. 

APPEAL  from  an  order  of  the  Superior  Court  of  Morced 
County  granting  a  motion  to  set  aside  a  judgment.  E.  N. 
Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  W.  Henderson,  and  H.  K.  Landram,  for  Appellant. 

P.  W.  Reeder,  for  Respondents. 

HART,  J. — The  appeal  is  by  the  plaintiflF  from  an  order 
of  the  superior  court  of  Merced  County  entered  on  the  seven- 
teenth day  of  March,  1916,  granting  defendants'  motion  to 
set  aside  a  judgment  and  decree  entered  on  the  tenth  day 
of  May,  1915.  The  proceeding  is  founded  on  section  473  of 
the  Code  of  Civil  Procedure. 
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The  controversy  arose  over  rights  of  the  respective  par- 
ties to  the  use  of  water  for  domestic  and  irrigation  purposes. 
It  appears  from  an  affidavit  of  defendant,  Mrs.  Spears,  sworn 
to  on  November  3,  1915,  that  the  complaint  in  the  action  was 
filed  on  September  4,  1912;  that  she  employed  F.  G.  Os- 
trander  as  her  attorney  and  an  answer  to  the  complaint  was 
filed ;  that,  on  May  10,  1915,  a  decree  and  judgment  was  filed 
in  said  action  wherein  it  was  set  forth  that  'Hhe  parties  to 
the  foregoing  action  have  in  open  court  stipulated  that  find- 
ings of  fact  be  waived  in  the  foregoing  action  and  that  judg- 
ment in  said  action  be  made  and  entered  as  herein  provided" ; 
that  said  defendant  never  at  any  time  or  place  gave  to  said 
Ostrander  or  any  other  person  authority  to  waive  findings 
or  stipulate  to  have  judgment  entered;  that  said  Ostrander 
exceeded  his  authority  and  acted  without  deponent's  consent 
in  so  stipulating;  **that  deponent  did  agree  with  F.  Q. 
Ostrander  that  judgment  might  be  entered  on  certain  condi- 
tions, that  is  to  say,  before  judgment  was  entered  a  copy  of 
said  judgment  was  to  be  submitted  to  defendant  for  her 
approval  and  if  not  satisfactory  to  her  the  judgment  was 
not  to  be  filed  but  the  trial  of  the  case  was  to  proceed  under 
the  pleadings;  that  defendant  instructed  F.  Q.  Ostrander 
that  the  judgment  must  provide  for  water  for  domestic  use 
at  all  times,  also  that  deponent  was  to  have  all  necessary 
water  for  the  irrigation  of  all  vegetables  or  small  fruits  that 
might  be  raised  on  deponent's  said  land  whenever  she  wished 
to  use  same,  also  that  the  water  flowing  in  the  irrigation 
ditches  of  plaintiff's  lands  was  to  be  allowed  to  flow  to  de- 
fendant's land  when  the  same  was  not  being  used  by  plain- 
tiflf;  that  said  decree  does  not  provide  for  either  or  any  of 
the  above  stipulations  and  conditions ;  that  deponent  is  taken 
by  surprise  and  a  great  wrong  and  irreparable  injury  will 
result  to  deponent  if  said  decree  is  permitted  to  stand;  that 
no  copy  of  said  decree  was  ever  submitted  to  deponent  by 
her  attorney  or  any  other  person  until  after  said  decree  had 
been  filed;  that  deponent  has  made  repeated  efforts  to  have 
her  attorney,  F.  Q.  Ostrander,  amend  said  decree  to  conform 
to  deponent's  stipulations  and  conditions,"  but  that  said 
Ostrander  has  failed  and  refused  so  to  amend  said  decree. 

On  the  4th  of  November,  1915,  the  present  attorney  for  de- 
fendants served  and  filed  a  notice  of  motion  to  sot  aside  said 
judgment  and  decree,  said  notice  specifying  the  fifteenth  day 
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of  November,  1915,  as  the  date  upon  which  said  motion  would 
be  made.  The  motion  was  duly  made  on  the  ground  that 
F.  G.  Ostrander  **  exceeded  his  authority  in  having  said  de- 
cree entered  and  that  defendants  are  taken  by  surprise.*' 

At  the  hearing  of  the  motion  the  foregoing  affidavit  of  Mrs. 
Spears  and  also  an  affidavit  of  defendant,  Lieonard  Spears, 
containing  substantially  the  same  matters,  were  presented. 
Counter-affidavits  were  filed  and  also  oral  testimony  presented 
in  opposition  to  the  motion.  Among  the  facts  brought  out  by 
the  plaintiff  was  that,  after  Mrs.  Spears  registered  her  objec- 
tion to  the  decree  with  her  attorney,  Judge  Ostrander,  the 
latter  and  the  attorney  for  the  plaintiff  entered  into  a  stipu- 
lation agreeing  to  an  amendment  of  the  decree  in  such  man- 
ner and  to  such  extent  as  that  Mrs.  Spears  would  be  entitled 
to  the  use  of  a  certain  specifically  named  number  of  inches 
of  water  during  the  time  that  the  decree  awarded  to  the 
plaintiff  the  *' exclusive  use  of  the  said  water  in  said  north  or 
main  ditch.** 

Appellant  first  insists  that  the  court  was  without  jurisdic- 
tion to  set  aside  the  decree  for  the  reason  that  the  application 
was  not  made  within  six  months  after  the  rendition  of  the 
decree,  as  required  by  section  473  of  the  Code  of  Civil  Pro- 
cedure. 

The  record  discloses  that  the  decree  was  entered  on  the 
tenth  day  of  May,  1915,  and,  on  November  4,  1915,  defend- 
ants filed  and  served  their  notice  of  motion.  Thus  it  will 
be  noted  that  the  notice  was  filed  and  served  six  days  before 
the  expiration  of  the  six  months'  period  within  which,  under 
the  statute,  such  a  motion  must  be  made.  It  is  the  conten- 
tion, however,  that  the  notice  stated  that  the  motion  itself 
would  be  made  on  November  15,  1915,  five  days  after  the  six 
months'  period  elapsed,  and  it  further  appears  that  the  mo- 
tion was  not  in  fact  made  or  brought  up  for  consideration 
by  the  court  until  said  fifteenth  day  of  November,  1915. 

Counsel  for  the  appellant  contend:  1.  That  section  473  of 
the  Code  of  Civil  Procedure  contemplates  that  a  motion  to 
set  aside  a  judgment  for  any  of  the  reasons  set  forth  in  said 
section  must  not  only  be  filed  and  served  within  the  period 
of  six  months  after  the  rendition  of  such  judgment,  but  that 
U  must  also  be  pressed  to  a  hearing  or  made  to  the  court 
within  that  period  of  time;  2.  That  the  court  must  make  aii 
order  on  the  adverse  party  to  show  cause  on  a  day  fixed  why 
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the  motion  should  not  be  granted ;  3.  That  the  opposing  party 
must  be  duly  notified  of  such  order.  As  to  the  merits  of  the 
controversy,  it  is  contended  that,  under  the  general  authority 
of  an  attorney,  the  attorney  for  the  defendants  was  author- 
ized to  stipulate  that  judgment  might  be  entered  against  his 
clients  and  to  waive  findings  of  fact ;  that  an  attorney  is  not 
precluded  from  consenting  to  the  entry  of  a  judgment 
against  his  client  except  in  those  cases  where  his  authority  is 
expressly  limited  by  the  client  to  do  certain  specific  acts  in 
the  litigation;  that  there  is  no  showing  here  that  the  attor- 
ney for  the  defendants  was  restricted  by  the  latter  to  the  per- 
formance of  certain  acts  or  was  without  the  general  authority 
of  an  attorney  in  this  action. 

1.  It  is  conceded  by  counsel  for  the  appellant  that  the  de- 
fendants appeared  in  court  and  formally  made  their  motion 
within  the  statutory  time,  but  it  appears  that,  after  reading 
the  motion,  counsel  asked  that  the  further  consideration 
thereof  be  postponed  to  a  later  date,  to  wit,  the  fifteenth  day 
of  November,  1915,  which  was  after  the  expiration  of  the  six 
months'  period  within  which  the  defendants  were  authorized 
to  make  their  application  to  be  relieved  from  the  consequences 
of  the  decree.  The  date  for  the  hearing  of  the  motion  hav- 
ing accordingly  been  fixed  for  a  date  beyond  the  statutory 
period  within  which  the  relief  sought  might  be  asked  for  and 
granted,  the  result  followed,  so  counsel  for  the  appellant 
contends,  that  the  court  was  divested  of  jurisdiction,  and 
thus  the  defendants  lost  any  right  they  otherwise  might  have 
had  to  be  relieved.  A  suflScient  and,  indeed,  a  complete  an- 
swer to  this  proposition  may  be  found  in  the  comparatively 
recent  case  of  Brownell  v.  Superior  Court,  157  Cal.  703,  709, 
[109  Pac.  91,  94].  In  that  case,  the  motion  was  filed  and 
served  a  few  days  prior  to  the  expiration  of  the  six  months' 
limitation,  and  the  court  made  an  order  that  the  motion  be 
heard  on  October  4,  1909,  which  was  some  twelve  or  thirteen 
days  subsequent  to  the  date  of  the  expiration  of  the  period 
of  limitation.  There,  as  here,  it  was  contended  that  the  couii; 
lost  jurisdiction  of  the  motion  because  it  was  not  pressed  to 
a  hearing  within  the  statutory  period  of  six  months  after  the 
entry  of  the  order  from  the  effect  of  which  relief  was  therein 
sought.  Through  Mr.  Justice  Shaw,  the  court  held  that  '*it 
is  the  application  which  is  to  be  made  within  the  six  months. 
A   motion  is  an   application   for   an   order.     The  letter  as 
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well  as  the  spirit  of  the  law  is  fulfilled  where  the  party 
appears  and  moves  the  court  for  the  relief  within  that  period, 
and  thereupon  the  court  makes  an  order  on  the  adverse  par- 
ties to  show  cause  on  a  day  fixed  why  the  motion  should  not 
be  granted,  and  they  are  duly  notified  thereof." 

2.  Thus  we  are  brought  to  the  consideration  of  the  second 
and  third  propositions,  as  above  stated,  and  which  also  in- 
volve the  challenging  of  the  authority  of  the  court  to  make 
the  order  appealed  from.  There  is,  it  is  true,  no  showing 
in  the  record  that  the  court,  upon  the  presentation  of  the 
motion,  made  an  order  requiring  the  appellant  to  show  cause, 
on  the  fifteenth  day  of  November,  1913,  which  was  the  date 
fixed  for  the  hearing  of  the  motion,  why  said  motion  should 
not  be  granted,  nor  does  the  record  show  that  a  notice  of 
any  such  order  was  served  on  the  appellant.  But,  it  seems 
to  us  that  a  sufiicient  reply  to  the  point  thus  sought  to  be 
made  lies  in  the  fact  that,  on  the  fifteenth  day  of  November, 
1915,  the  date  fixed  by  the  court  for  the  hearing  of  the  mo- 
tion, appellant  and  its  counsel  were  in  court  and  took  part 
in  the  proceedings  upon  the  motion  and  resisted  the  allow- 
ance of  the  application  by  filing  counter-affidavits  and  intro- 
ducing oral  testimony  tending  to  impeach  the  showing  made 
by  the  defendants  in  support  of  the  application.  Obviously, 
the  sole  purpose  of  an  order  to  show  cause  and  notice  thereof 
to  the  party  adversely  affected  by  the  motion  as  to  which 
such  order  is  made  is  to  inform  such  "adverse  party"  of  the 
time  and  place  of  the  hearing  of  the  motion,  and  where,  as 
here,  the  ''adverse  party"  has  made  his  appearance  in  court 
at  the  time  fixed  for  hearing  the  motion  and  has  had  an 
opportunity  to  do  all  that  he  could  under  any  circumstances 
do  to  overcome  the  effect  of  the  showing  made  in  support  of 
the  motion,  it  would  seem  that  whether  the  court  did  or  did 
not  make  a  formal  order  to  show  cause  or  whether  the  ad- 
verse party  was  or  was  not  formally  notified  of  the  order, 
becomes  a  matter  of  no  material  importance.  While  we  do 
not  hold  that  a  formal  order  to  show  cause  should  not  in 
such  a  case  be  made,  yet  it  is  in  point  of  fact  true  in  effect 
that  the  order  fixing  a  date  for  the  hearing  of  the  motion 
is  an  order  to  the  other  party  to  show  cause.  Of  course,  it 
will  not  be  contended  that  the  failure  formally  to  notify  the 
appellant  of  the  order  to  show  cause,  if  any  was  formally 
made,  is  of  any  material  importance,  since  it  is  true  that  it 
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had  ample  opportunity  to  defend  against  the  allowance  of 
the  motion,  it  having  evidently  before  the  date  fixed  for  the 
hearing  procured  and  prepared  counter-afiSdavits  and  subse- 
quently filed  the  same,  and  it  having  been  represented  by 
counsel  in  court  at  the  time  of  the  hearing  and  introduced 
oral  proof  in  opposition  to  the  allowance  of  the  motion. 

3.  As  to  the  merits  of  the  motion,  we  remark :  That,  while 
the  proofs  seem  to  indicate  that  the  attorney  for  the  defend- 
ants was  vested  with  general  authority  as  such  in  the  action 
out  of  which  the  present  controversy  arises,  and  probably, 
therefore,  had  the  authority  to  consent  to  a  judgment  in  said 
action,  and  while,  furthermore,  it  appears  that  the  defend- 
ants agreed  to  a  compromise  judgment  and  authorized  their 
attorney,  Judge  Ostrander,  to  prepare  a  judgment  according 
to  the  terms  and  conditions  of  the  compromise,  yet  there 
are  other  considerations  presented  by  the  record  upon  which 
the  court  could  justly  have  concluded  that  the  interest  of 
justice  justified  the  ordor  setting  aside  the  decree. 

It  is  clear  that  the  court,  if  it  believed  the  testimony  pre- 
sented by  the  defendants  in  support  of  the  motion,  as  evi- 
dently it  did,  was  justified  in  finding  that  the  defendants  did 
not  understand  or  appreciate  the  scope  and  effect  or  sig- 
nificance, in  its  practical  operation,  of  the  compromise  judg- 
ment as  it  was  explained  to  them  by  their  attorney.  The  lat- 
ter undoubtedly  acted  in  good  faith  with  the  defendants  and 
honestly  advised  them  as  to  the  extent  to  which  they  were, 
under  the  facts  as  he  had  learned  them,  entitled  to  the  use 
of  the  water  flowing  in  the  main  ditch;  but  the  defendants, 
as  the  proofs  dearly  enough  show,  in  good  faith  supposed  or 
believed,  from  the  explanation  made  to  them  by  the  lawyer, 
that  they  were,  under  the  compromise,  to  be  awarded  a 
greater  quantity  of  water  or  a  greater  use  thereof  than  the 
decree  as  entered  allowed  them.  It  also  appears  that  it  was 
understood  between  the  defendants  and  their  attorney  that 
the  former  should  be  shown  the  decree  and  permitted  to  ex- 
amine it  before  it  should  be  entered  and  that  this  was  not 
done.  Under  all  these  circumstances,  we  cannot  say  that  the 
trial  court  abused  its  discretion  in  allowing  the  motion.  We 
do  not  believe  that  a  litigant  should  be  bound  by  a  compro- 
mise made  by  his  attorney  where,  as  here,  the  facts  upon 
which  the  compromise  was  effected  were  not  understood  by 
the  litigant  or  where  the  latter  obtained  a  misapprehension  or 
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an  erroneous  impression  of  the  effect  and  scope  of  the  com- 
promise as  the  same  was  explained  to  him  by  his  attorney. 
The  court  in  this  case,  having  examined  and  fully  considered 
the  testimony  presented  both  for  and  against  the  motion, 
obviously  reached  the  conclusion  that  the  defendants  did  not 
in  point  of  fact  consent  to  the  compromise  of  which  the  de- 
cree as  entered  stood  as  evidence;  that  the  defendants  were 
not  given  but  should  have  been  given  an  opportunity  to  ex- 
amine the  decree  before  it  was  entered,  and  so  allowed  an 
opportunity  to  determine  for  themselves  whether  the  decree 
corresponded  with  the  terms  of  the  compromise  as  they  un- 
derstood and  intended  them;  and  that,  therefore,  in  the 
interest  of  justice,  the  decree  should  be  set  aside  and  the 
defendants  given  an  opportunity  to  have  the  respective  rights 
of  themselves  and  the  plaintiff  tried  and  adjudicated.  We 
repeat  that  we  can  see  no  abuse  of  discretion  in  the  action 
of  the  court  in  granting  the  motion. 

It  is  true  that  the  proofs  show  without  conflict  that,  upon 
objection  being  made  by  the  defendants  to  the  decree  as  filed, 
respective  counsel  for  the  plaintiff  and  the  defendants  agreed 
to  an  amendment  to  the  decree  which  it  appears  would  make 
more  specific  and  award  to  the  defendants  greater  rights  in 
the  water  involved  in  the  controversy  than  did  the  original 
decree.  But  the  defendants  deny  that  they  consented  to  the 
amendment  and  declare  that  they  do  not  now  agree  to  it. 
It  may  be  observed  that  the  fact  of  the  agreement  to  the 
amendment  by  the  appellant  is  evidence  of  the  fact  that  it 
conceded  that  the  original  decree  failed  to  give  the  defend- 
ants their  full  rights  in  the  use  of  the  water,  and  in  a  measure 
supports  the  conclusion  that  the  court  below  did  not  abuse 
its  discretion  in  making  the  order  appealed  from. 

The  order  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 

t7  Cal.  App.— s 
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[Civ.  No.  1846.    Third  Appellate  Distriet— April  22,  1918.] 

FRED  WENTLAND  et  al.,  Appellants,  v.  CLARK  & 
HENERY  CONSTRUCTION  COMPANY  (a  Corpora- 
tion), Respondent. 

Street  Law — Pboceedings  Under  Improvement  Act  of  1911 — Doing 
Of  Work  hy  Property  Owners — Duty  as  to  Awarding  of  Con- 
tract.— Under  the  part  of  section  12  of  the  Street  Improvement 
Act  of  1911  (Stats.  1911,  p.  730),  providing  that  the  owners  of  three- 
fourths  of  the  lots  liable  to  be  assessed  may  within  ten  dajs  after 
the  first  publication  of  the  notice  of  award  of  contract  elect  to  take 
said  work  and  enter  into  a  contract  for  the  doing  of  the  same,  and 
that  if  they  fail  to  so  elect  the  superintendent  of  streets  shall  enter 
into  a  contract  with  the  person  to  whom  the  contract  was  awarded, 
when  the  board  of  trustees  makes  its  award,  its  powers  and  duties 
in  respect  to  the  letting  of  the  contract  cease,  and  it  then  becomes 
the  duty  of  the  superintendent  of  streets  to  enter  into  the  contract, 
and  a  notice  given  by  the  property  owners  to  the  trustees  within 
the  ten  days  confers  no  rights  upon  the  property  owners  nor  imposes 
any  duty  upon  the  trustees. 

Id. — Time  of  Completion  of  Contract — Mistake  ih  Beoording  Con- 
tract— Validity  of  Lien  Unaffected. — A  lien  for  street  work 
done  under  the  Improvement  Act  of  1911  is  not  invalid  because  of 
an  error  in  copying  into  the  record  kept  by  the  superintendent  of 
streets  that  the  contract  was  to  be  completed  within  80  days,  the 
original  contract  on  file  calling  for  180  days,  since  the  lien  existed 
before  the  mo  king  of  the  record. 

Ir  -Plans  for  Work — Erroneous  Statement  of  Frontage — ^Validity 
OF  Assessment  Unaffected — Requirements  of  Specifications. — 
An  assessment  for  work  done  under  the  Improvement  Act  of  1911 
is  not  invalid  for  the  reason  that  the  plans  which  accompanied  the 
specifications  indicated  an  erroneous  frontage  as  to  some  of  the 
property  owners,  where  the  specifications  and  resolution  of  inten- 
tion did  not  call  for  the  improvement  of  a  certain  number  of  feet 
in  front  of  each  lot,  but  for  the  improvement  of  the  street  between 
certain  stated  points. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  R.  Dunn,  for  Appellants. 

White,  Miller,  Needham  &  Harber,  for  Respondent. 
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CHIPMAN,  P.  J. — This  is  an  action  to  quiet  title  from  a 
street  assessment  with  a  cross-complaint  by  defendant  for 
moneys  claimed  to  be  due  under  the  assessment. 

There  were  three  cases  set  down  in  the  trial  court  at  the 
same  time  for  trial — ^the  present  case,  No.  1846,  and  the  case 
of  LiUie  v.  Clark  &  Henery  Construction  Co,,  post,  p.  815, 
[173  Pac  483].  In  the  third  case  Ann  M.  Phillips  is  plain- 
tiff and  is  here  on  appeal  in  No.  1846.  The  trial  court 
directed  "that  the  evidence  introduced,  so  far  as  the  same 
is  applicable,  shall  be  considered  as  directed  to  the  case 
to  which  the  testimony  may  be  pertinent  as  it  may  be  intro- 
duced." At  the  hearing  here,  counsel  addressed  themselves 
to  Wentland  et  al.  v.  Clark  &  Henery  Construction  Co., 
[173  Pac.  480],  with  the  understanding  that  the  points  in- 
volved were  the  same  as  in  No.  1845,  and  should  embrace  the 
case  in  which  said  Phillips  is  plaintiff.  Judgment  went  for 
defendant  and  cross-complainant. 

The  appeal  is  from  the  judgment  and  is  by  plaintiffs  Fred 
Wentland  and  Ann  M.  Phillips. 

The  city  of  Lodi,  a  city  of  the  sixth  class,  by  its  city  coun- 
cil, on  October  9,  1914,  adopted  plans  and  specifications  and 
passed  a  resolution  of  intention  to  grade,  pave,  and  gutter 
three  blocks  of  Pine  Street  in  said  city  **from  the  center  line 
of  Garfield  Street  to  the  easterly  city  limits."  The  con- 
tract for  the  work  was  duly  awarded  to  defendant  on  Novem- 
ber 18,  1914,  and  publication  of  notice  thereof  duly  given  and 
made  on  November  20,  1914.  Certain  of  the  owners  of  lots 
fronting  on  that  part  of  Pine  Street  to  be  improved,  among 
the  number  appellants  Wentland  and  Phillips,  decided  to 
take  over  the  proposed  work  themselves.  A  daughter  of  one 
of  the  interested  parties  telephoned  on  their  behalf  to  the 
superintendent  of  streets,  Coleman,  within  ten  days  after  the 
contract  was  awarded  to  respondent,  informing  him  of  their 
intention  and  requesting  information  as  to  the  necessary 
procedure.     He  answered  that  he  could  do  nothing  for  them. 

Witness  Fleming,  one  of  the  property  owners,  testified  that 
he  had  a  conversation  with  Mr.  Coleman,  street  superintend- 
ent, two  or  three  days  prior  to  November  30,  1913,  and  was 
asked  what  the  conversation  was:  **I  asked  him  for  plans  and 
specifications  for  to  fi^re  on,  told  him  we  wore  to  take  over 
the  paving  and  do  it  ourselves;  and  he  said  he  didn't  have 
any,  couldn't  furnish  me    any.     lie  says,  *By  the   way,  I 
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have  some  specifications  for  curbing  that  I  made  myself.  I 
can  furnish  them  to  you/  and  he  also  gave  them  to  me; 
and  that  was  practically  all  there  was  said.  Q.  Did  you  or 
did  you  not  at  that  time  tell  him  whether  or  not  you  wanted 
to  take  over  the  contract!  A.  I  told  him  we  were  figuring 
on  it,  to  take  it  over,  and  we  wanted  those  plans  and  specifica- 
tions to  figure  on,  to  know  what  we  were  to  do.  Q.  Did  you 
afterward  have  any  conversation  with  him  after  that,  in 
regard  to  itf  A.  I  did  not.  Q.  Ever  go  to  see  himt  A.  I 
don't  think  I  did.''  No  further  notices  were  given  to  the 
superintendent  of  streets  and  no  other  requests  were  made 
to  him.  Counsel  for  plaintiff  offered  to  prove  by  this  wit- 
ness that  on  November  30,  1914,  the  property  holders  went 
before  the  board  of  trustees  ''and  then  and  there  told  the 
board  of  trustees  they  were  there  for  the  purpose  of  takin? 
over  the  contract  for  the  performance  of  this  work,  and  that 
the  board  of  trustees  told  them  they  were  too  late,  and  re- 
fused to  let  them  have  the  contract."  The  offer  was  ob- 
jected to  as  immaterial,  irrelevant,  and  incompetent  and  the 
objection  was  sustained.  Counsel  for  defendant  moved  "to 
strike  out  the  testimony  of  the  witness  concerning  the  con- 
versation between  him  and  the  superintendent  of  streets. 
Coleman,  as  being  irrelevant  and  immaterial."  The  Court: 
**I  can  state  right  from  the  bench  with  regard  to  testimony 
of  that  kind,  it  is  not  sufficient  in  legal  effect  to  justify  the 
court  in  taking  any  action  on  it.  Now,  whether  any  testi- 
mony will  be  introduced  upon  which  the  court  could  take 
action,  I  cannot  say  until  I  have  heard  all  the  testimony." 
No  further  testimony  was  offered  by  plaintiffs.  The  re- 
maining evidence  consisted  of  copies  of  certain  of  the  pro- 
ceedings in  the  matter  of  letting  the  contract,  namely:  The 
contract  and  the  contractor's  bond;  certificate  of  the  en- 
gineer; assessment;  contractor's  return;  diagram;  warrant; 
street  superintendent's  certificate;  plans  and  resolution  of 
intention. 

It  should  be  noted  that  plaintiffs  made  the  following  offer : 
"Mr.  Dunn  (plaintiff's  attorney) ;  We  want  to  prove  by  this 
witness  (Mr.  Coleman),  the  superintendent  of  streets,  after 
the  recording  of  this  assessment,  did  not  keep  his  office  open 
dnrins:  business  hours,  between  the  fourteenth  day  of — after 
recording  the  instrument — until  the  expiration  of  the  thirty 
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days  within  which  the  property  holders  were  required  to  ap- 
peal to  the  board  of  trustees.  Mr.  White:  To  which  offer  I 
object  as  incompetent,  irrelevant,  and  immaterial,  on  the 
ground  that  the  property  owner,  or  any  citizen  has,  or  any 
party  interested,  has  an  entirely  diflPerent  mode  of  relief  if 
a  public  oflBcer  don't  keep  his  office  open.  The  Court:  The 
objection  is  sustained.  We  are  not  trying  Mr.  Coleman  as 
to  whether  he  has  innocently  rendered  himself  liable  for 
damages  by  failure  to  keep  his  office  open  during  business 
hours.    Mr.  Dunn:  That  is  all.** 

1.  The  point  principally  urged  by  appellants  is,  that  it  was 
the  duty  of  the  board  of  trustees,  in  response  to  the  notice 
given  them  by  the  property  owners,  to  direct  the  street 
superintendent  to  let  the  contract  to  them.  The  work  in 
question  was  being  done  under  the  Improvement  Act  of 
April  7,  1911  (Stats.  1911,  p.  730).  Section  12  of  the  act 
reads,  in  part,  as  follows:  **The  owners  of  three-fourths  of  the 
frontage  of  lots  and  lands  liable  to  be  assessed,  or  their  agents, 
and  who  shall  make  oath  that  they  are  such  owners  or  agents, 
shall  not  be  required  to  present  sealed  proposals  or  bids, 
but  may,  within  ten  days  after  the  first  publication  of  said 
notice  of  said  award,  elect  to  take  said  work  and  enter  into 
a  written  contract  to  do  the  whole  work  at  the  price  at  which 
the  same  has  been  awarded.  .  .  .  *' 

The  section  provides  that  ''should  the  said  owners  fail  to 
elect  to  take  said  work,  and  to  enter  into  a  written  contract 
therefor  within  ten  days  ...  it  shall  be  the  duty  of  the 
superintendent  of  streets  to  enter  into  a  contract  with  the 
original  bidder  to  whom  the  contract  was  awarded,  and  at 
the  prices  specified  in  his  bid."  The  section  does  not 
specifically  indicate  to  what  officer  or  body  the  application 
of  the  owners  must  be  made.  Appellants  claim,  however, 
that  **it  may  easily  be  drawn  from  section  13  that  in  letting 
a  new  contract,  the  city  council  must  disregard  further  elec- 
tion of  the  owners.  In  the  absence  of  statutory  direction  to 
the  contrary,  the  owners  should  have  the  right  to  make  their 
election  before  either  the  city  council  or  the  superintendent 
of  streets."  Section  13  throws  no  light  upon  the  question. 
It  simply  provides  that  "if  such  original  bidder  neglects,  fails 
or  refuses,  for  fifteen  days  after  the  first  publication  of  the 
notice  of  award,  to  enter  into  the  contract,  then  the  city  coun- 
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cil,  without  further  proceedings,  shall  again  advertise  for  pro- 
posals or  bids,"  etc. 

Section  18  provides  as  follows:  **Thc  superintendent  of 
streets  is  hereby  authorized  in  his  official  capacity,  to  make 
all  written  contracts,  and  to  receive  all  bonds  authorized  by 
this  act,  and  to  do  any  other  act,  either  express  or  implied, 
that  pertains  to  the  street  department  under  this  act/'  and 
setting  forth  sundry  other  powers  and  duties  in  respect  of 
the  contract. 

When  the  board  of  trustees  made  its  award,  its  powers  and 
duties  in  respect  of  letting  the  contract  ceased.  It  then 
became  the  duty  of  the  superintendent  of  streets  either  to 
cause  the  contract  to  be  entered  into  by  the  original  bidder 
or  with  the  property  owners  should  they  elect  to  take  over 
the  work.  The  statute  confers  this  power  and  duty  upon 
him,  acting,  of  course,  in  his  oflScial  capacity,  and  it  was 
not  necessary  for  the  board  of  trustees  to  take  further  action 
unless  there  was  a  failure  on  the  part  of  the  original  bidder 
to  enter  into  the  contract,  in  which  case  the  city  council, 
under  section  13,  was  directed  to  **  again  advertise  for 
proposals  or  bids.*'  The  notice  given  by  the  property 
owTiers  to  the  board  of  trustees  conferred  no  rights  upon 
them  nor  did  it  impose  any  duty  upon  the  board  of  trustees. 
Somewhat  similar  provisions  to  those  in  the  Improvement 
Act  are  found  in  the  act  of  1889  (Stats.  1889,  p.  162).  In 
Faircliild  v.  Wall,  93  Cal.  401,  [29  Pac.  60],  the  superinten- 
dent of  streets  entered  into  a  contract  with  the  property 
owners  after  an  award  had  been  made  to  plaintiff.  Man- 
damus was  sought  by  plaintiff  to  compel  the  city  council  to 
enter  into  a  contract  with  the  plaintiff  for  the  work.  The 
writ  was  denied.  As  we  understand  that  case,  the  super- 
intendent of  streets  let  the  contract  to  the  property  owners 
without  further  authority  than  that  conferred  by  the  statute 
and  without  any  action  on  the  part  of  the  city  council  other 
than  making  the  award  in  the  first  instance. 

Appellants  do  not  rely,  nor  do  we  think  under  the  facts 
shown  they  could  rely,  upon  the  notice  given  to  the  super- 
intendent of  streets.  Their  reliance  is  upon  their  con- 
struction  of  the  statute  that  upon  the  election  of  the  property 
owners  being  made  known  to  the  board  of  trustees,  it  became 
the  duty  of  that  body  to  award  the  contract  to  the  property 
owners  and  to  direct  the  superintendent  of  streets  to  enter 
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into  the  contract  for  the  work  with  them.    We  cannot  agree 
with  appellants  in  their  construction  of  the  statute. 

2.  In  copying  the  contract  into  the  record  kept  by  the  super- 
intendent of  streets,  it  was  stated  that  the  time  for  the  com- 
pletion of  the  contract  was  within  eighty  days.  Concededly, 
the  work  was  not  completed  within  that  time  but  was  com- 
pleted within  180  days.  Defendant  introduced  the  original 
contract  which  showed  that  the  time  of  completion  was  within 
180  days  and  the  superintendent  of  streets  testified  that  a 
mistake  was  made  in  copying  it  into  the  record.  The  original 
contract  was  on  file  in  his  office  with  other  records  and  was 
open  to  inspection,  as  were  other  records.  The  mistake  in 
recording  the  contract  did  not  aflfcct  the  lien,  for  the  rea- 
son that  under  the  provisions  of  the  Improvement  Act  of 
1911,  a  lien  exists  before  the  making  of  the  record.  Plain- 
tiffs must  have  known  of  the  terms  of  the  award,  and  in 
offering  to  do  the  work  on  such  terms  they  must  have  known 
the  price  to  be  paid. 

It  was  held  under  the  **Vrooman  Act,"  section  10  (Stats. 
1885,  p.  155),  that  a  failure  to  record  the  contract  will  not 
prevent  recovery.  {Ferine  v.  Lewis,  128  Cal.  236,  [60  Pac. 
422,772].) 

3.  It  is  claimed  that  the  assessment  is  invalid  for  the  rea- 
son that  the  plans  which  accompanied  the  specifications  for 
the  work  indicated  that  the  frontage  of  plaintiff  Wentland 's 
lot  was  155.5  feet  and  that  the  record  of  the  assessment 
shows  but  152  feet.  Also,  that  in  the  case  of  the  assessment 
of  Ann  M.  Phillips,  the  specifications  showed  that  her  lot 
had  286  feet  frontage,  whereas  the  assessment  shows  294.51 
feet. 

The  resolution  of  intention  stated  that  the  followinor  work 
was  to  be  done,  to  wit:  **That  Pine  Street  in  said  city  be- 
tween the  center  of  Garfield  Street  and  the  easterly  city 
limits  be  improved  by  grading  the  same  ...  in  accordance 
with  the  plans  and  specifications  adopted  therefor  by  the 
board  of  trustees  of  said  city,  October  9,  1914,  to  which  said 
plans  and  specifications  reference  is  hereby  made  for  de- 
scription of  said  work  and  further  particulars."  No  men- 
tion of  lots  is  made. 

The  plans  and  specifications  describe  the  work  to  be  done 
the  same  as  above,  that  is,  Pine  Street  between  the  contor 
of  Garfield    Street  and  to  the    easterly    city    limits.    The 
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plans  attached  to  the  specifications  are  made  part  thereof. 
The  blue-print  copy  of  the  plans  shows  on  its  face  that  it  is 
"Plan  for  improvement  of  East  Pine  Street,  City  of  Lodi, 
California,  between  Qarfield  Street  and  the  east  city  limits." 
The  court  found  that  this  blue-print  **  indicated  that  the 
lot  belonging  to  Fred  Wentland  and  which  fronts  on  said 
street,  had  a  frontage  of  155.5  feet,  and  that  the  lot  of 
plaintiff  Ann  M.  Phillips,  fronting  on  said  street,  had  a 
frontage  of  286  feet.  In  fact,  the  lot  of  Fred  Wentland 
had  a  frontage  of  152  feet  and  the  lot  of  Ann  M.  Phillips 
had  a  frontage  of  294.51  feet.''  The  certificate  of  the  city 
engineer  states  the  whole  amount  each  of  the  grading,  pav- 
ing, curbing,  and  gutters,  assessment  No.  4,  as  made  by  the 
superintendent  of  streets,  shows  that  the  assessment  is  upon 
certain  lots  fronting  on  Pine  Street  to  the  easterly  city  limits, 
amounting  in  all  to  $3,460.90,  and  showing  **the  number 
of  the  lot  and  the  amount  assessed  thereon."  Attached  to 
his  certificate  is  a  diagram  showing  the  entire  line  of  the 
work  and  the  lots  fronting  on  Pine  Street  and  the  actual 
frontage  of  each  on  which  the  assessment  was  made.  The 
Wentland  assessment  was  on  152  feet,  his  actual  frontage, 
and  on  294.51  feet,  the  actual  frontage  of  Ann  M.  Phillips' 
lot  It  is  not  claimed  that  the  entire  work  done  was  less 
than  was  certified  to  by  the  city  engineer  and  superintendent 
of  streets,  and  it  is  not  contended  that  the  actual  frontage 
of  the  Phillips  lot  was  less  than  that  assessed.  The  specifica- 
tions did  not  call  for  the  improvement  of  a  certain  number 
of  feet  in  front  of  each  lot  fronting  on  Pine  Street  or  for 
any  specified  number  of  feet.  They  called  for  the  improve- 
ment of  the  street  between  certain  stated  points — from 
Garfield  Street  to  the  easterly  city  limits,  and  it  was  not 
necessary  to  state  in  the  specifications  the  frontage  of  each 
lot.  The  jurisdiction  to  do  the  work  had  its  origin  in  the 
passage  and  publication  and  posting  of  the  resolution  of 
intention.  Plaintiflf  Wentland  has  no  cause  for  complaint, 
since  he  was  assessed  for  less  frontage  than  shown  in  the 
specifications  and  admittedly  for  his  actual  frontage.  Nor 
can  we  see  why  plaintiflf  Phillips  should  escape  payment 
because  of  the  variance  between  the  statement  of  an  imma- 
terial fact  in  the  specifications  and  in  the  final  certificate 
of  the  encrineer  of  the  actual  length  of  the  improved  line 
of  the  street  and  the  actual  part  of  that  line  which  was  in 
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front  of  the  Phillips  lot  Defendant's  obligation  was  to  com- 
plete the  work  as  designated  in  the  resolution  of  intention 
and  this,  concededly,  it  has  done.  The  law  fixes  the  lia- 
bility of  the  lot  owner,  and  as  no  substantial  right  of  any 
lot  owner  is  shown  to  have  been  violated,  the  contractor 
should,  pursuant  to  the  statute,  be  paid  fop  his  work  in 
accordance  with  his  contract  and  the  resolution  of  intention. 

Section  26  of  the  act  gives  the  right  of  appeal  to  the  city 
council  to  all  interested  persons,  if  aggrieved,  within  thirty 
days  after  the  date  of  the  warrant,  and  the  council  is  given 
power  to  *' modify  or  correct  the  assessment  in  such  manner 
as  to  them  shall  seem  just,"  and  the  decision  of  the  council 
is  made  final  on  all  matters  as  to  which  an  appeal  is  given. 
''No  assessment,  warrant,  diagram  or  affidavit  of  demand 
and  nonpayment,  after  the  issue  of  the  same,  and  no  pro- 
ceedings prior  to  the  assessment,  shall  be  held  invalid  by 
any  court  for  any  error,  informality,  or  other  defect  in  the 
same,  where  the  resolution  of  intention  of  the  council  to  do 
the  work,  has  been  actually  published  as  herein  provided, 
and  said  notices  of  improvement  have  been  posted  along  the 
line  of  the  work,  as  provided  in  section  five  of  this  act,  before 
the  passage  of  the  resolution  ordering  the  work  to  be  done." 

The  law  was  fully  complied  with  in  these  particulars.  No 
appeal  was  taken  by  any  of  the  property  owners  at  any 
stage  of  the  proceedings. 

Appellants  seek  to  excuse  their  failure  to  appeal  on  the 
grounds,  first,  that  the  defects  pointed^  out  appeared  on  the 
face  of  the  record  and  no  appeal  was  necessary  as  the  prop- 
erty owner  was  not  aggrieved,  citing  Rycm  v.  Altschul,  103 
Cal.  174, 176,  [37  Pac.  339],  and,  second,  because  "the  record 
was  inaccessible  by  reason  of  being  locked  up  as  hereinbefore 
mentioned,  and  which  appellants  offered  to  prove."  We  do 
not  think  the  record  shows  any  invalidity  in  the  assessment 
on  its  face  or  at  all.  Plaintiffs  called  Mr.  Coleman,  super- 
intendent  of  streets,  and  made  the  offer  set  forth  in  the  early 
part  of  this  opinion  to  which  objection  was  sustained.  It 
does  not  appear,  nor  did  plaintiffs  offer  to  show,  that  the 
superintendent  of  streets  was  inaccessible  and  could  not  be 
found,  or,  being  found,  refused  to  allow  plaintiffs  access 
to  the  records.  Nor  does  it  appear,  nor  was  it  attempted  to 
be  shown,  that  plaintiffs  had  not,  or  could  not,  obtain  the 
information  necessary  to  take  an  appeal ;  nor  does  it  appear 
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that  they  had  any  intention  to  appeal,  nor  that  they  had  any 
substantial  grounds  for  appeal.  On  the  contrary,  as  we  have 
seen,  the  proceedings  were  regular  and  without  substantial 
infirmity,  and  that  an  appeal,  if  taken,  would  have  been 
unavailing. 

We  fail  to  discover  error  in  the  ruling  of  the  court  or 
that  appellants  were  excused  from  taking  an  appeal  to  the 
board  of  trustees  if  they  felt  aggrieved. 

The  judgment  is  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  2295.     First  Appellate  District.— April  22,  1918.1 

FLORA    A.    VALENTINE  et   al.,    Appellants,  v.    W.  W. 
HAYES,  Respondent 

Neglioenci — Action  pob  Death  of  ETmplotbe — Code  Provision  Applic- 
able— Instruction. — Id  an  action  brought  under  section  377  of  the 
Code  of  Civil  Procedure  by  the  surviving  wife  and  children  as  heirs 
to  recover  damages  for  the  death  of  a  carpenter  employed  on  a 
building  in  course  of  construction,  and  alleged  to  hare  been  caused 
by  the  negligence  of  defendants,  it  was  not  error  to  instruct  the 
jury  that  the  action  was  properly  brought  under  that  section,  and 
an  order  granting  a  new  trial  in  such  action  on  the  ground  that  the 
instruction  was  erroneous,  and  that  the  jury  should  have  been  in- 
structed that  the  action  should  have  been  brought  under  section 
1970  of  the  Civil  Code,  and  maintained  for  the  benefit  of  the  widofv 
alone,  instead  of  the  widow  and  children,  was  error. 

Id. — New  Trial — iNSurnciENCT  of  Evidence  to  Support  Verdict. — 
In  an  action  to  recover  damages  for  the  death  of  a  carpenter  in 
falling  from  a  building  on  which  be  was  employed,  where  the  uncon- 
tradicted facts  show  that  the  accident  was  not  caused  by  any  im- 
proper or  faulty  or  defective  construction  or  dangerous  place  of 
work,  but  solely  through  the  carelessness  and  negligence  of  the 
deceased,  an  order  granting  the  defendant  a  new  trial  is  sufficiently 
supported  on  the  ground  of  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict. 

Id. — Order  Granting  New  Trial — Erroneous  Reason — Appeal — Scope 
OF  Review. — Where  a  motion  for  a  new  trial  is  based  upon  several 
grounds,  and  the  reason  for  granting  the  motion  is  erroneoni^,  the 
appellate  court  ia  not  concluded  hj  such  reason,  but  may  examine 
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the  record  to  determine  if  the  new  trial  should  have  been  granted 
on  an  J  of  the  grounds  set  forth  in  the  notice  of  intention,  except 
as  to  the  sufficiency  of  the  evidence,  where  it  is  conflicting. 
Id. — Safe  Place  to  Work — Meaning  of  Term. — The  word  "safe"  as 
nsed  in  connection  with  the  dutj  of  employers  to  furnish  a  reason- 
ably safe  place  to  work  does  not  meau  a  place  so  made  and  guarded 
that  it  precludes  all  possibility  of  danger,  but  the  word  is  a  relative 
one,  and  the  safety  of  the  place  is  to  be  judged  by  the  nature  of 
the  work. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  new  trial.  Stanley  A.  Smith,  Judge 
Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stanley  Moore,  Geo.  K.  Ford,  and  Elliott  Johnson,  for 
Appellants. 

Watt,  Miller,  Thornton  &  Watt,  for  Respondent. 

KERRIGAN,  J. — This  is  an  action  brought  to  recover  the 
sum  of  fifty  thousand  dollars  as  damages  for  the  death  of 
one  Clarence  C.  Valentine,  caused  by  a  fall  from  a  building 
in  course  of  construction,  and  alleged  to  have  been  due  to  the 
negligence  of  defendants.  The  action  was  instituted  by 
Flora  A.  Valentine  as  the  surviving  wife,  and  by  the  other 
plaintiffs  as  surviving  children  of  the  deceased. 

Defendant  Bickel,  the  owner  of  the  building,  was  made 
a  party  defendant  by  reason  of  the  existence  of  a  state 
statute  and  a  city  ordinance  making  it  incumbent  upon  the 
contractors  for  the  erection  of  a  building  of  more  than  two 
stories  to  cover  all  beams  and  girders  with  flooring  to  pre- 
vent workmen  from  falling  more  than  one  floor,  and  upon 
the  owner  where  the  contractor  has  neglected  to  do  so. 

At  the  conclusion  of  plaintiff's  case  the  action  was  dis- 
missed as  to  defendant  Bickel  on  her  motion  for  a  nonsuit, 
upon  the  ground  that  the  evidence  showed  that  this  duty  was 
complied  with  by  the  contractor,  and  that  the  accident  oc- 
curred in  a  light-well  where  there  was  to  be  no  permanent 
flooring.  The  trial  then  proceeded  as  to  defendant  Hayes, 
the  contractor,  and  resulted  in  a  verdict  in  favor  of  plain- 
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tiffs  in  the  sum  of  seven  thousand  five  hundred  dollars.  The 
action  was  begun  and  prosecuted  under  section  377  of  the 
Code  of  Civil  Procedure,  which  in  substance  provides  that 
when  the  death  of  a  person  not  being  a  minor  is  caused  by 
the  wrongful  act  or  neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action  for  damages  against 
the  person  causing  the  death.  The  trial  court  so  instructed 
the  jury,  and  upon  his  motion  for  a  new  trial,  defendant 
Hayes  urged  as  one  of  his  grounds  in  support  of  the  motion 
that  this  instruction  was  erroneous,  claiming  that  in  actions 
for  damages  where  the  relation  of  master  and  servant  ex- 
isted, section  1970  of  the  Civil  Code  was  the  only  section 
authorizing  such  action.  This  section  gives  a  right  of  action 
to  the  widow,  children,  dependent  parents,  and  dependent 
brothers  and  sisters  in  the  order  of  their  precedence  therein 
stated.  It  was  urged  that  this  action  should  have  been 
maintained  for  the  benefit  of  the  widow  alone,  and  not  for  the 
benefit  of  the  widow  and  children.  The  trial  court  con- 
curred in  this  view  of  the  case,  and  granted  a  new  trial  on 
the  sole  ground  that  the  giving  of  the  instruction  relating  to 
section  377  of  the  Code  of  Civil  Procedure  constituted  errdr. 
Subsequent  to  the  perfecting  of  this  appeal  the  supreme 
court  had  occasion  to  pass  upon  this  very  question  (Oon- 
scdves  V.  Petaluma  etc.  Ry.  Co,,  173  Cal.  264,  [159  Pac. 
724] ) ;  and  it  is  conceded — as  indeed  it  must  be — that  the 
later  view  of  the  law  adopted  by  the  trial  court  was  incorrect, 
and  that  the  giving  of  the  instruction  on  account  of  which 
the  new  trial  was  granted  did  not  constitute  error. 

The  motion  for  a  new  trial,  however,  was  based  upon  sev- 
eral grounds;  and  notwithstanding  the  reason  the  court 
below  gave  for  granting  the  order,  we  are  not  concluded  by 
such  reason,  but  have  the  right  from  an  examination  of  the 
record  to  investigate  and  determine  if  the  new  trial  should 
have  been  granted  upon  any  of  the  grounds  set  forth  in  the 
notice  of  intention,  except  as  to  the  sufficiency  of  the  evi- 
dence where  it  is  conflicting.  (Thompson  v.  California 
Const  Co.,  148  Cal.  35,  [82  Pac.  367].) 

The  main  ground  relied  on  here  in  support  of  the  order  is 
the  insufficiency  of  the  evidence  to  justify  the  verdict,  it 
being  claimed  that  tlic  evidence  shows  conclusively  and  with- 
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out  conflict  that  the  deceased  met  his  death  through  no  fault 
on  the  part  of  the  defendant 

We  are  of  the  opinion  that  the  record  supports  this  con- 
tention. It  appears  from  the  evidence  that  the  defendant 
Hayes  was  engaged  as  a  contractor  to  construct  a  certain 
building  in  San  Francisco  for  one  Abby  Prink  Bickel,  and 
that  deceased  was  employed  by  defendant  as  a  carpenter 
on  such  building,  where  he  met  with  the  accident  which 
resulted  in  his  death.  In  the  construction  of  the  building 
the  defendant  provided  a  system  of  ladders  in  a  light-well 
for  his  employees  to  be  used  in  ascending  to  and  descending 
from  their  work.  At  each  floor  planks  were  run  across  the 
light-well  resting  on  the  window-sills.  From  the|:>e  plat- 
forms ladders  were  run,  each  ladder  being  one  floor  in 
height,  running  from  alternating  sides  of  the  light-well.  The 
platforms  so  constructed  were  about  two  feet  six  inches  in 
width,  filling  up  the  entire  space  in  the  windows  between 
which  they  extended,  and  the  boards  thereof  were  two  inches 
thick.  The  ladders  resting  upon  these  platforms  were  about 
twenty-two  inches  wide  at  the  bottom  and  eighteen  inches 
wide  at  the  top.  The  platforms  were  secured  by  nails,  and 
there  is  no  evidence  to  show  that  the  system  adopted  was  not 
strong  and  substantial  and  reasonably  safe  for  the  purpose 
for  which  it  was  used.  At  the  time  deceased  received  the 
injuries  resulting  in  his  death  nothing  gave  way  or  broke 
about  the  ladders  or  platforms.  The  evidence  further  shows 
that  when  the  accident  happened  deceased  was  going  down 
one  of  the  ladders  carrying  a  lot  of  tools,  with  his  face  out- 
ward from  the  ladder  and  his  back  turned  thereto,  and  that 
he  lost  his  balance  and  feU,  receiving  the  injuries  from  which 
he  died. 

These  facts  are  without  contradiction,  and  conclusively 
show  that  the  accident  was  not  caused  by  any  improper  or 
faulty  or  defective  construction  or  dangerous  place  of  work, 
but  Folely  through  the  carelessness  and  negligence  of  the 
deceased.  It  is  true  plaintiflfs  introduced  evidence  to  show 
that  the  ladder  from  which  deceased  fell  was  not  securely 
nailed  at  the  top  a  week  after  the  accident  occurred.  This 
testimony  was  objected  to  as  being  too  remote,  it  havinpr 
appeared  in  evidence  that  the  ladder  had  been  in  continuous 
use  for  all  of   this   intervening   period  by   from  fifteen  to 
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twenty-five  men  daily,  and  might  have  broken  loose  from 
such  use.  Assuming  the  evidence  to  have  been  properly  ad- 
mitted, however,  it  can  have  no  weight  in  the  face  of  the 
positive  and  undisputed  testimony  of  several  witnesses  to  the 
eflfeet  that  both  before  and  after  and  at  the  very  time  of  the 
accident  the  ladder  was  securely  fastened. 

One  of  the  questions  presented  was  whether  or  not  the 
deceased  was  provided  with  a  safe  place  to  work. 

The  word  "safe'*  as  used  in  connection  with  the  duty  of 
employers  to  furnish  a  reasonably  safe  place  to  work  does 
not  mean  a  place  so  made  and  guarded  that  it  precludes  all 
possibility  of  danger.  Many  employments  are  in  themselves 
dangerous ;  and  it  has  been  said  that  it  involves  no  paradox 
to  say  that  a  place  of  danger  may  be  safe  in  the  proper  sense 
of  the  word.  (Martin  v.  Des  Moines  Edison  Light  Co.,  131 
Iowa,  724,  [106  N.  W.  359].)  In  the  construction  of  build- 
ings some  places  must  of  necessity  present  danger.  ''Safe 
place  to  work"  is  a  relative  term  as  to  which  the  word  ''rea- 
sonably'' is  important;  and  the  safety  of  the  place  is  to  be 
judged  by  the  nature  of  the  work.  (Saversnick  v.  Schwarz- 
chad,  141  Mo.  App.  509,  [125  S.  W.  1192] ;  Welch  v.  Carhicci 
Stone  Co.,  215  Pa.  St.  34,  [7  Ann.  Cas.  299,  64  Atl.  392].) 
An  absolutely  safe  place  of  labor  is  not  required  of  an  em- 
ployer. It  is  to  be  reasonably  safe  having  regard  to  the 
character  of  the  work  itself. 

In  Spivok  V.  Independent  Sash  <&  Door  Co.,  173  Cal.  438, 
[160  Pac.  565],  it  is  said:  "Carpenters  walk  freely  and  un- 
hesitatingly and  expect  to  walk  over  floor  joists  before  the 
floor  is  laid.  One  would  not  look  to  see  a  cause  of  action 
for  injuries  occasioned  by  an  inadvertent  slip  of  a  carpenter 
walking  over  such  floor  joists  predicated  upon  the  fact  that 
the  employer  had  not  caused  the  floor  to  be  laid  so  as  to 
make  the  place  of  labor  safe." 

Here  no  duty  was  imposed  upon  defendant  to  maintain 
floors  in  the  place  of  the  accident.  The  evidence  to  our 
minds  shows  conclusively  that  the  proximate  cause  of  the 
injury  was  the  negligence  of  deceased  in  descending  the 
ladder  in  the  hazardous  and  unusual  manner  in  which  he  did 
with  his  arms  filled  with  tools,  and  that  this  act,  and  not 
any  act  or  omission  of  defendant  Hayes,  was  the  cause  of 
the  injury  complained  of. 
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For  the  reasons  given  the  order  granting  a  new  trial  is 
affirmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  22,  1918. 


[dv.  No.  2251.    First  Appellate  District.— April  23,  1918.] 

WALLACE  RUTHERFORD,  Plaintiff  and  Appellant,  v. 
MONICA  L.  OTT  et  al.,  Defendants  and  Respondents; 
LENA  McNALLY  et  al.,  Defendants,  Respondents  and 
Appellants. 

Trust  —  Settlement  of  Account  —  Brokers'  Commission  —  Sale  of 
Trust  Property— Proper  Item.— A  trustee  under  a  trust  which 
bouDd  him  to  sell  the  real  property  of  the  trust  estate  and  to  dis- 
tribute the  proceeds  is  entitled  to  have  allowed  him  in  his  account 
the  usual  and  reasonable  commission  paid  by  him  to  certain  real 
estate  brokers  through  whose  efforts  the  sale  was  made,  where  the 
trustee  made  repeated  efforts  to  make  the  sale  himself  and  was 
unable  to  do  so. 

Id. — Care  of  Cemetery  Plot  of  Trustor  —  Payment  to  Rector  of 
Church — Proper  Item. — A  trustee  is  entitled  to  have  allowed  him 
in  the  settlement  of  his  account  an  amount  paid,  in  accordance  with 
the  provisions  of  the  trust,  to  the  rector  of  a  church  to  insure  ap- 
propriate care  of  the  cemetery  plot  of  the  author  of  the  trust,  since 
such  payment  did  not  involve  a  perpetuity. 

Id. — Gifts  for  Masses — Valid  Provision  of  Trust. — A  provision  in 
a  trust  for  the  payment  of  specified  sums  of  money  to  certain 
churches  for  masses  is  not  void  on  the  ground  that  the  churches 
had  not  the  legal  capacity  to  take  the  donations,  since  the  same 
are  gifts  to  the  persons  to  whom  the  revenues  of  the  churches  are 
payable  or  by  whom  they  are  controlled  and  disbursed. 

Id.— Gifts  in  Excess  of  One-third  of  Estate — ^Valid  Provisions. — 
Gifts  to  charity  under  a  trust  created  in  the  lifetime  of  the  trustor 
which  exceed  one-third  of  the  trust  estate,  are  not  void,  since  sec- 
tion 1313  of  the  Civil  Code  applies  only  to  wills. 

APPEALS  from  a    .i"d?ment  of   the    Superior  Court  of 
Napa  County.    Henry  C.  Gesford,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Wallace  Rutherford,  in  pro.  per.,  for  Appellant. 

E.  L.  Webber,  for  Appellants  and  Respondents  McNally 
et  aL 

James  A.  Nowland,  for  Certain  Respondents. 

Frank  M.  Silva,  for  Respondents  St.  John's  Church  et  al. 

LENNON,  P.  J. — This  case  arises  out  of  a  trust  created 
by  Lena  Ott  in  her  lifetime.  After  her  death  the  property 
of  the  trust  was  sold  and  the  trust  fully  administered. 
The  trustee  then  brought  this  suit  against  the  beneficiaries 
of  the  trust  to  settle  his  accounts  and  to  obtain  a  judgment 
directing  distribution  of  the  trust  assets. 

A  judgment  resulted  and  two  appeals  were  taken,  which 
are  here  for  determination. 

The  trustee  has  appealed  from  the  disallowance  of  three 
items  in  his  account: 

(1)  Two  hundred  and  thirty -one  dollars  and  twenty-five 
cents  paid  by  him  as  brokers'  commissions  upon  the  sale  of 
real  property. 

(2)  One  hundred  and  fifty  dollars  paid  by  him  for  the  care 
of  the  cemetery  plot  of  the  author  of  the  trust  at  St.  Helena 
as  provided  in  the  trust. 

(3)  Two  hundred  and  fifty  dollars  disallowed  in  respect  of 
the  trustee 's  claim  for  compensation. 

The  other  appeal  is  by  beneficiaries  under  the  trust  who 
are  also  heirs  at  law  of  the  decedent.  The  trust  contained 
provisions  for  the  payment  of  certain  sums,  hereafter  to  be 
mentioned,  which  these  appellants  claimed  to  be  invalid. 
The  court  below  held  otherwise;  hence  the  appeal. 

We  shall  first  take  up  the  appeal  of  the  trustee  and  deal 
with  the  items  disallowed  below,  and  then  consider  the  merits 
of  the  other  appeal. 

(1)  Under  the  terms  of  the  trust  the  trustee  was  bound  to 
sell  the  real  property  of  the  trust  estate  and  to  distribute 
the  proceeds.  The  trustee  attempted  to  make  a  sale  of  the 
property  but  was  unable  to  do  so,  and  after  repeated  en- 
deavors with   many  prospective   purchasers  he  finally   em- 
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ployed  real  estate  brokers.  Through  their  efforts  the  sale 
was  made,  and  the  trustee,  in  good  faith,  paid  them  commis- 
sions to  the  amount  of  $231.25,  which  was  the  usual  and  a 
reasonable  rate.  The  court  below  disallowed  this  item  in 
conformity  with  the  practice  of  disallowing  commissions  es- 
tablished by  the  learned  trial  judge  to  govern  the  admin- 
istration of  estates  of  deceased  persons  in  the  court  over 
which  he  presides.  The  general  idea  which  underlies  the 
custom  followed  below  is  a  very  commendable  one,  inasmuch 
as  its  purpose  is  to  reduce  the  cost  of  the  administration 
of  estates;  but  the  rule  cannot  be  made  an  inflexible  one, 
and  exceptions  thereto  must  be  indulged  now  and  then.  In 
this  case  we  think  the  evidence  shows  that  the  employment 
of  real  estate  brokers  was  reasonably  necessary,  and  that 
the  sum  paid  them  by  the  trustee  was  a  reasonable  compen- 
sation. The  testimony  dealing  with  this  phase  of  the  case 
is  not  extended,  for  the  reason  that  no  beneficiary  made  ob- 
jection to  the  expenditure,  but  we  think  that  the  evidence, 
which  is  uncontradicted,  is  ample  to  establish  the  conclusion 
reached  by  us. 

(2)  The  trustee  paid  to  the  rector  of  the  Roman  Catholic 
Church  at  St.  Helena,  who  has  charge  of  the  Roman  Catholic 
Cemetery  at  St.  Helena,  the  sum  of  $150  to  insure  appro- 
priate care  of  the  cemetery  plot  of  the  author  of  the  trust. 
This  payment  was  in  accordance  with  the  provisions  of  the 
trust.  The  court  below,  upon  the  objection  of  some  of  the 
beneficiaries  of  the  trust,  held  that  this  payment  was  an  at- 
tempt to  create  a  perpetuity,  and  therefore  invalid.  In  this 
we  think  there  was  error.  Such  payments  to  a  cemetery 
association,  or  to  the  person  or  persons  who  have  charge  of 
the  upkeep  of  a  cemetery,  do  not  involve  a  perpetuity.  The 
payment  is  made  as  a  consideration  for  an  agreement  to  give 
appropriate  care  to  the  cemetery  plot,  and,  even  if  there  be 
an  agreement  to  care  for  that  plot  for  all  time,  there  is  no 
tying  up  property  giving  rise  to  a  perpetuity. 

(3)  In  his  account  the  trustee  made  claim  to  compensation 
in  an  amount  which  the  court  below  reduced  by  $250.  Al- 
though the  services  of  the  trustee  extended  over  a  consider- 
able period  of  time  and  were  properly  and  zealously  per- 
formed, nevertheless,  considering  the  size  of  the  trust  estate, 
we  think  it  was  a  lecritimate  exercise  of  discretion  for  the 
court  to  reduce  the  compensation  by  the  amount  disallowed 

17  C»l.  App.— 4 
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This  disposes  of  the  questions  presented  by  the  appeal  of 
the  trustee,  and  we  shall  now  take  up  the  appeal  of  the  bene- 
ficiaries. 

By  the  terms  of  the  trust  the  trustee  was  required  to  pay 
specified  sums  of  money  to  specified  Roman  Catholic  churches 
for  the  celebration  of  masses  in  line  with  the  pious  intention 
of  the  author  of  the  trust.  It  is  claimed  by  the  beneficiaries 
that  these  churches  had  not  legal  capacity  to  take  the  dona^ 
tions  provided  for  in  the  trust,  but  we  think  the  only  ques- 
tion  involved  is  the  question  to  whom  these  donations  were 
made.  {In  re  Gibson,  75  Cal.  329,  [17  Pac.  438].)  "A 
bequest  to  a  school  has  been  held  to  be  a  gift  to  the  school- 
master; one  to  a  church  a  gift  to  the  parson  and  his  suc- 
cessors; one  to  parishioners  a  gift  to  church  wardens,'*  (See 
Domestic  and  Foreign  Mission  Societies'  Appeal,  30  Pa.  St. 
436.) 

In  line  with  these  obviously  correct  decisions  we  hold  that 
a  gift  to  a  particular  church  is  a  gift  to  the  pastor  or  rector 
of  that  church,  or  to  the  vestrymen  or  trustees  of  the  con- 
gregation, or  to  the  presiding  elder  or  bishop,  or  to  any  other 
person  or  persons  to  whom  the  revenues  of  that  particular 
church  are  payable  or  by  whom  they  are  controlled  or  dis- 
bursed. 

It  is  conceded  by  appellants  that  if  the  direction  had  been 
to  make  payment  to  the  pastor  of  the  church  rather  than 
to  the  church  itself,  the  direction  would  have  been  valid. 
{Estate  of  Lennon,  152  Cal.  327,  330,  [125  Am.  St  Rep.  58, 
14  Ann.  Cas.  1024,  92  Pac.  870].) 

The  conclusion  thus  reached  by  us  makes  it  unnecessary 
to  here  deal  with  the  question  whether  gifts  for  masses, 
oftentimes  in  line  with  special  intentions  of  donors  and 
which  are  gifts  for  the  promotion  of  divine  worship,  do  or 
do  not  give  rise  to  charitable  trusts,  which  are  defined  to 
involve  gifts  for  the  benefit  of  an  indefinite  number  of  per- 
sons, either  by  bringing  their  hearts  and  minds  under  the 
influence  of  education  or  relisrion,  or  otherwise  contributing 
to  the  betterment  of  their  bodies  or  minds.  These  que- 
tions  have  been  before  the  courts  (Estate  of  Lennov^  152 
Cal.  327,  [125  Am.  St.  Rep.  58,  14  Ann.  Cas.  1024,  92  Pae. 
870] :  11  C.  J.  322;  2  Coffey.  165),  but  the  position  of  the 
appellants  has  been  otherwise  met,  and  we  need  not  now  dis- 
cuss the  question  just  stated. 
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It  18  also  argued  that  the  ^fts  to  charity  under  the  trust 
exceed  one-third  of  the  trust  estate.  Without  stopping  to 
decide  the  question  of  fact  thus  presented,  we  hold  that  the 
provisions  of  section  1313  of  the  Civil  Code  apply  only  to 
wills  {Bowdoin  College  v.  Merritt,  75  Fed.  480),  and  there- 
fore do  not  apply  to  the  trust  here  involved.  Furthermore, 
it  is  clear  that  this  trust  cannot  he  said  to  be  testamentarv 
in  character.  {Tennant  v.  Tenrtant,  167  CaL  570,  577,  [140 
Pac.  242].) 

This  disposes  of  the  appeal  by  the  beneficiaries. 

As  a  result  of  the  views  expressed,  we  order  that  the  judg- 
ment be  reversed,  with  directions  to  the  lower  court  to  allow 
to  the  trustee  the  two  items  above  mentioned,  $231.25  and 
$150,  with  his  costs  of  appeal,  and  that  in  all  other  respects 
the  judgment  be  affirmed. 

Beasly,  J.,  pro  tem.^  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  588.    Second  Appellate  District.— April  23,  1918.] 

TEE    PEOPLE,    Respondent,    v.    PETER    QASTONE, 

Appellant. 

Cbimtnal  Law — Misconduct  of  District  Attorney— Denial  of  Mo- 
tion FOR  New  Trial — Findings  on  Confucting  Evidence — Appeal. 
In  denying  a  motion  for  a  new  trial  in  a  criminal  action,  the  find- 
ings on  conflicting  evidence  as  to  the  alleged  misconduct  of  the 
district  attorney  must  prevail  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  for  a 
naw  trial.    Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  L.  Richardson,  and  T.  E.  Parke,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 
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CONREY,  P.  J.— Defendant  was  convicted  of  the  crime 
of  grand  larceny.  He  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

On  behalf  of  appellant  it  is  claimed  that  the  verdict  is 
contrary  to  the  evidence  in  that  the  evidence  is  not  sufiScient 
to  support  the  verdict;  that  the  verdict  is  ''contrary  to  law 
in  that  the  evidence  taken  does  not  establish  as  matter  of 
law  that  the  defendant  committed  the  offense  found  by  the 
jury  by  the  verdict"  These  contentions  are  without  merit. 
The  testimony  of  the  complaining  witness  fully  described 
the  facts  constituting  the  crime  charged  and  identified  the 
defendant  as  the  guilty  person.  Our  attention  is  not  di- 
rected to  any  errors  claimed  in  the  course  of  the  trial,  either 
in  the  reception  or  rejection  of  evidence  or  in  the  instruc- 
tions given  to  the  jury.  The  facts  found  as  indicated  by  tho 
verdict  of  the  jury  are  entirely  sufficient  to  establish  the 
commission  of  the  offense  by  the  defendant. 

The  only  other  point  made  in  support  of  the  appeal  relates 
to  alleged  misconduct  on  the  part  of  the  district  attorney  at 
the  trial  of  the  case.  The  defendant  testified  as  a  witness 
in  his  own  behalf.  In  giving  that  testimony  he  stated  that 
at  the  time  of  his  arrest  the  complaining  witness,  Eppick, 
was  present;  that  Eppick  took  a  picture  from  his  pocket  and 
paid,  ''He  is  the  man."  On  cross-examination  of  the  de- 
fendant the  district  attorney  showed  to  the  witness  a  photo- 
graph and  asked  if  that  was  the  picture  which  he  saw  at  the 
time  referred  to  in  his  direct  testimony,  and  if  he  had  seen 
that  picture  before.  The  witness  having  replied  in  the  nega- 
tive to  these  two  questions,  the  district  attorney  asked,  "Do 
you  know  whose  picture  that  ist"  The  witness  replied, 
"That  is  me."  The  district  attorney  then  offered  the  pic- 
ture for  "identification,"  but  it  was  not  received  in  evidence 
and  was  not  referred  to  any  further  during  the  trial. 

The  defendant  moved  for  a  new  trial  on  various  grounds, 
including  that  of  misconduct  of  the  district  attorney  prejudi- 
rial  to  the  defendant  occurring  during  the  progress  of  the 
trial.  In  support  of  this  motion  affidavits  were  introduced 
with  respect  to  the  conduct  of  the  district  attorney  at  the 
time  of  the  above-mentioned  cross-examination  of  the  de- 
fendant with  reference  to  the  photoj^raph.  The  photograph 
of  the  defendant  did  not  show  him  in  prison  garb,  but  it 
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did  haye  across  the  breast  in  plain  figures  the  numbery 
15,545.  In  one  of  the  affidavits  the  affiant  referred  to  a 
conversation  which  he  said  he  had  with  the  deputy  district 
attorney  after  the  trial  of  this  case,  in  which,  according  to 
affiant,  the  deputy  district  attorney  said  ''that  something 
was  brought  out  on  direct  examination  by  counsel  for  de- 
fendant and  that  he  [the  said  deputy  district  attorney]  had 
a  picture  in  his  file  of  the  defendant  taken  while  the  de- 
fendant was  in  custody  and  that  it  had  a  big  prison  number 
on  it,  and  that  he  took  the  picture  and  held  it  in  his  hand, 
with  the  back  of  his  hand  toward  defendant's  attorney  and 
to  the  court  and  to  the  court  reporter,  but  in  plain  view  of 
the  jury ;  that  he  held  it  that  way  until  he  walked  up  to  the 
defendant  and  asked  him  the  question,  'Is  that  your  pic- 
tured; that  upon  defendant  answering  that  it  was,  the 
deputy  district  attorney  turned  to  the  clerk  and  asked  that 
it  be  marked  for  identification,  but  that  he  never  intended 
to  introduce  it  and  he  never  did."  The  deputy  district 
attorney  testified  in  response  to  this  and  the  other  affidavits 
which  were  offered  in  support  of  the  motion  for  a  new  trial, 
and  positively  denied  the  facts  thus  charged  against  him. 
In  passing  upon  the  motion  for  a  new  trial  the  court  found 
in  favor  of  the  district  attorney  with  respect  to  the  charges 
involving  his  alleged  misconduct.  In  view  of  the  confiicting 
evidence  presented,  the  conclusion  of  the  trial  court  as  to 
those  matters  must  prevail  here. 

The    judgment  is    affirmed  and    the    order  denying  the 
defendant's  motion  for  a  new  trial  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[dv.  No.  1841.    Third  AppeHate  District.— April  24,  1918.] 

SAMUEL    EWING,    Respondent,    v.    RICHVALE    LAND 
COMPANY  (a  Corporation),  et  al..  Appellants. 

MoRTOAOi — Action  fob  Foreclosure— Deficibnct  Judgment—Limita- 
tion TO  Defendants  Personally  Liable  fob  Debt. — In  an  ac- 
tion for  the  foreclosure  of  a  mortgage,  the  deficiency  judgment  con- 
templated bj  section  726  of  the  Code  of  Civil  Procedure  can  only  be 
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docketed  bj  the  clerk  against  the  defendant  or  defendants  personallj 
liable  for  the  debt. 
Id. — Sufficiency  of  Judgment — ^Express  Recital  of  Personal  Lia- 
BIUTT  Unnecessabt. — In  an  action  for  the  foreclosure  of  a  mort- 
gage it  is  not  necessary  that  the  judgment  should  in  express  terms 
state  that  the  defendant  is  personally  liable  for  the  debt  in  order  to 
warrant  the  docketing  of  a  deficiency  judgment  against  him,  if 
such  fact  dearly  appears  from  the  findings  and  judgment;  and  a 
judgment  against  defendant  in  a  named  sum  is  equivalent  to  a 
judgment  that  defendant  is  personally  liable  for  the  amount  found 
due  and  to  authorize  the  entry  of  a  deficiency  judgment  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Butte  County.    H.  D.  Gregory,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

J.  Oscar  Gk)ldstein,  for  Appellants. 

James  A.  McGregor,  and  Earl  C.  Partridge,  for  Re- 
spondent 

CHIPMAN,  P.  J.— This  is  an  appeal  by  defendant  Rich- 
vale  Land  Company  from  a  deficiency  judgment  entered  by 
the  clerk  of  the  superior  court  on  the  coming  in  of  the  com- 
missioner's return  in  an  action  to  foreclose  a  mortgage  exe- 
cuted by  appellant  to  plaintiff. 

It  is  alleged  in  the  complaint  in  the  action:  That  the  de- 
fendant company  executed  and  delivered  to  plaintiff  two 
certain  promissory  notes  each  for  $4,593;  that  plaintiff  is 
the  owner  and  holder  of  said  promissory  notes,  neither  of 
which,  nor  any  part  thereof  except  certain  interest  on  one 
of  said  notes,  has  been  paid;  that  to  secure  payment  of  said 
notes  defendant  company  executed  and  delivered  to  plaintiff 
its  mortgage  on  certain  described  land,  describing  it,  which 
was  duly  acknowledged  and  recorded;  that  defendant  Jones 
claims  some  interest  in  said  land,  but  that  such  interest  is 
subordinate  to  said  mortgage;  that  by  the  terms  of  said 
mortgage  a  reasonable  attorney's  fee  was  allowed  for  the 
foreclosure,  should  foreclosure  become  necessary. 

Upon  the  foregoing  averments  the  prayer  of  the  complaint 
is:  That  plaintiff  have  "judgment  aorainst  defendant  [Rich- 
vale  Land  Comprany]  in  the  sum  of" — stating  the  amotint 
of  each  note  together  with  interest  thereon;  for  attorney's 
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fees  in  the  sum  of  one  thousand  dollars;  that  **said  mortgage 
be  foreclosed  and  that  each  of  said  defendants  and  all  per- 
sons claiming  under  them  or  either  of  them  may  be  fore- 
closed of  all  right  .  .  .  and  that  the  usual  decree  may  be 
made  ...  for  the  sale  of  said  mortgaged  premises  by  the 
sheriflp  ...  or  by  a  commissioner  to  be  appointed  by  said 
court,  and  that  the  proceeds  of  said  sale  may  be  applied  to 
the  payment  of  said  note,  interest,  attorney's  fee  and  costs 
of  suit  and  sale";  that  each  of  said  defendants  and  all  pur- 
chaf^ers  subsequent  to  the  execution  of  said  mortgage  be 
foreclosed  of  all,  etc.,  *'and  that  plaintiff  may  have  judg- 
ment and  execution  against  the  defendant  Richvale  Land 
Company,  a  corporation,  for  any  deficiency  which  may  re- 
main after  applying  all  the  proceeds  of  the  sale  of  said 
property  properly  applicable  to  the  satisfaction  of  the  said 
judgment";  that  plaintiff  may  become  the  purchaser  at  such 
sale. 

The  rights  of  defendant  Jones  are  not  involved  and  he 
does  not  appeal. 

The  answer  of  defendant  Richvale  Land  Company  ad- 
mits all  the  averments  of  the  complaint  except  as  to  attor- 
ney's fees,  and  as  to  that  the  denial  is  that  one  thousand 
dollars  is  a  reasonable  fee.  The  cause  came  on  for  trial 
December  21,  1915,  and  a  minute  order  was  made,  which 
stated,  among  other  things:  "Matter  submitted  to  the  court 
and  the  court  orders  that  a  decree  be  entered  for  the  plain- 
tiff of  foreclosure  and  counsel  fees  at  five  hundred  dollars.'* 
On  the  twenty-fifth  day  of  February,  1916,  the  court  made 
and  entered  its  decree.  It  is  entitled,  "Decree  of  Fore- 
closure"; recites  that  the  cause  came  on  to  be  heard  De- 
cember 21,  1915,  both  oral  and  documentary  evidence  was 
submitted,  and  "the  court  now  finds  the  following  facts"; 
that  defendant  Richvale  Land  Company  is  a  corporation 
duly  organized;  that  it  executed  and  delivered  to  plaintiff 
the  promissory  notes  set  out  in  the  complaint,  and  "that  the 
plaintiff  ever  since  has  been  and  still  is  the  owner  and  holder 
of  said  promissory  notes  and  that  neither  the  sura  mentioned 
therein,  nor  any  part  thereof,  has  ever  been  paid,"  nor  any 
interest  except  as  stated;  that  defendant  Richvale  Land 
Company  executed  the  mortgage  mentioned  in  the  complaint 
to  secure  payment  of  said  notes  and  described  the  property 
mortgaged;  that  said  mortgage  provided  fop  the  payment 
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of  a  reasonable  attorney's  fee,  which  is  found  to  be  five 
hundred  dollars  (the  finding  as  to  defendant  Jones  is  imma- 
terial). 

The  findings  of  fact  here  end.  It  is  then  stated:  ''It  is 
hereby  ordered,  adjudged  and  decreed  that  a  judgment  be 
entered  against  the  defendant  Rich  vale  Land  Company  in 
the  sum  of  $4,593,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  first  day  of  March,  1914,  and  for  the 
sum  of  $4,593,  with  interest  at  the  rate  of  six  per  cent  per 
annum  from  the  first  day  of  March,  1913,  to  the  first  day  of 
March,  1915,  and  at  the  rate  of  ten  per  cent  per  annum 
from  the  first  day  of  March,  1915.  For  attorney's  fees  in 
the  sum  of  five  hundred  dollars  and  for  all  costs  of  suit  and 
sale."  It  is  further  stated:  **That  said  mortgage  be  fore- 
closed and  that  said  defendant  Bichvale  Land  Company,  a 
corporation,  be  foreclosed  of  all  right,  claim,  or  equity  of 
redemption  of  its  interest  in  said  mortgaged  premises,  or 
any  part  thereof,  and  that  John  Myers  be  and  he  is  hereby 
appointed  a  commissioner  to  conduct  said  sale  and  apply 
the  proceeds  thereof  to  the  payment  of  said  notes,  interest, 
attorney's  fees,  and  costs  of  suit  and  sale  and  that  before 
qualifying  as  such  commissioner,  the  said  John  Myers  give 
a  bond  in  the  sum  of  one  hundred  dollars."  The  commis- 
sioner duly  made  return  of  his  proceedings,  from  which  it 
appeared  that  there  was  a  deficiency  of  $6,617.30  after  dis- 
posing of  the  proceeds  of  the  sale  in  accordance  with  the 
decree.  The  clerk  made  the  following  entry  in  judgment 
docket:  "Judgment  for  deficiency  of  $6,617.30  as  shown  by 
commissioner's  return  of  sale." 

It  will  appear  from  the  foregoing  that  the  findings  of  fact 
are  a  part  of  the  decree  and  that  no  conclusions  of  law  as 
such  are  stated.  In  the  paragraph,  immediately  following 
what  purport  to  be  findings  of  fact,  is  the  order  and  decree. 
There  is  no  provision  in  the  decree  for  entering  a  deficiency 
judgment. 

It  is  upon  this  condition  of  the  record  that  appellant  makes 
the  following  contentions:  '*1.  Section  726  of  the  Code  of 
Civil  Procedure,  providing  for  foreclosure  of  mortgages  of 
realty,  does  not  give  the  clerk  power  to  docket  a  deficiency 
judgment  unless  a  judgment  is  entered  adjudicating  the 
defendant  personally  liable  for  the  debt.  2.  The  mere  re- 
cital, preceding  the  judgment,  or  as  contained  in  the  judg« 
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ment  and  decree  of  the  court,  that  judgment  be  entered 
against  defendant  Richvale  Land  Company  in  the  amount 
of  the  debt  sued  for,  with  interest,  costs,  and  counsel  fees, 
is  not  the  entry  of  a  judgment  that  defendant  Richvale  Land 
Company  is  personally  liable  for  the  debt,  or  permitting  a 
deficiency  judgment  to  be  docketed  by  the  clerk  against 
tiiem." 

The  proyision  of  section  726  touching  the  question  here  is 
as  follows:  **If  it  appear  from  the  sheriff's  return,  or  from 
the  commissioner's  report,  that  the  proceeds  are  insufScient, 
and  a  balance  still  remains  due,  judgment  must  then  be 
docketed  by  the  clerk  in  the  manner  provided  in  this  code 
for  such  balance  against  the  defendant  or  defendants  per- 
sonally liable  for  the  debt,  and  it  becomes  a  lien  on  the  real 
estate  of  such  judgment  debtor,  as  in  other  cases  in  which 
execution  may  be  issued." 

It  is  undoubtedly  true,  and  the  cases  all  so  hold,  that  the 
deficiency  judgment  contemplated  by  section  726  can  only  be 
docketed  by  the  clerk  **  against  the  defendant  or  defendants 
personally  liable  for  the  debt,"  for  such  is  the  express  lan- 
guage of  the  statute.  (Scamman  v.  Bonslett,  118  Cal.  93, 
[62  Am.  St  Rep.  226,  50  Pac.  272] ;  Herd  v.  Tuoh/y,  133 
Cal.  55,  [65  Pac.  139] ;  and  among  the  earlier  cases  may  be 
cited  Cortnerais  v.  Oenella,  22  Cal.  116;  Leviston  v.  jS^ii;an, 
33  Cal.  480.)  In  the  case  last  cited  the  court  stated  what 
is  still  true,  for  the  forty-sixth  section  of  the  Practice  Act 
was  substantially  the  same,  so  far  as  concerned  the  deficiency 
judgment,  as  is  section  726  as  we  now  have  it.  The  court, 
speaking  of  the  judgment  in  a  foreclosure  case,  said:  ''All 
that  it  need  or  should  contain  is  a  statement  of  the  amount 
due  the  plaintiff,  a  designation  of  the  defendants  who  are 
personally  liable  for  the  payment  of  the  debt,  and  a  direc- 
tion that  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  necessary,  be  sold  according  to  law  and  the  proceeds 
applied  to  the  payment  of  the  expenses  of  the  sale,  the  cost 
of  the  action,  and  the  debt  Nothing  further  is  required. 
All  else  is  ministerial  and  is  expressly  regulated  by  the 
statute,  which  is  not  made  clearer  or  more  binding  by  being 
copied  into  the  judgment.  .  .  .  Under  our  system,  the  sheriff 
is  furnished  with  a  certified  copy  of  the  judgment.  Armed 
with  this  process,  he  proceeds  to  sell  the  mortgai^ed  property 
in  the  mode  and  manner,  and  at  the  place  designated  in  the 
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Practice  Act  for  the  sale  of  real  estate  under  judicial  process, 
and  makes  return  of  his  proceedings  as  in  a  case  of  an 
execution  upon  a  money  judgment.  If  it  appears  from  the 
return  that  the  amount  due  the  plaintiff  has  not  been  fully 
paid  by  the  sale,  the  clerk  then  dockets  the  judgment,  for 
the  balance  due,  against  those  defendants  named  in  the 
judgment  as  being  personally  liable  for  the  payment  of  the 
debt,  without  any  order  from  the  court." 

Herd  v.  Tuohy,  133  Cal.  55,  [65  Pac.  139],  is  relied  on  by 
appellant.  That  was  a  foreclosure  case  in  which  the  de- 
fendant recovered  judgment  against  the  plaintiff  for  the 
foreclosure  of  a  mortgage.  It  was  stated  by  the  court  in 
its  opinion:  **In  the  judgment  as  originally  entered,  there 
was  no  adjudication  that  the  plaintiff  was  personally  liable, 
or  provision  for  a  deficiency  judgment  against  him."  On 
an  ex  parte  application  of  defendant's  attorneys,  the  judg- 
ment was  amended  by  adding  thereto  a  paragraph  adjudg- 
ing the  plaintiff  to  be  personally  liable  on  the  mortgage,  and 
that  on  the  commissioner's  return  of  the  sale,  deficiency 
judgment  should  be  docketed  against  him;  and  accordingly 
such  a  judgment  was  docketed  against  him.  This  action  was 
brought  to  obtain  relief  against  this  judgment  as  amended 
and  the  deficiency  judgment  entered  thereon  and  resulted  in 
a  judgment  for  plaintiff,  in  effect  canceling  both  judgments. 
The  appeal  was  from  this  judgment.  Among  other  points, 
appellant  urged:  *'That  the  complaint  does  not  purport  to 
set  forth  all  of  the  original  decree,  and  non  constat  that  it 
was  suflScient  to  authorize  a  deficiency  judgment."  Said 
the  court:  **As  to  the  second  point,  the  complaint  purports 
to  set  out  the  whole  judgment,  but  in  fact,  as  appears  from 
the  findings,  does  not  do  so.  But  the  omitted  portions  con- 
tain no  provision  for  a  deficiency  judgment;  nor  is  there 
any  adjudication  that  the  plaintiff  (then  defendant)  was 
personally  liable,  unless,  as  claimed  by  appellant,  the  follow- 
ing recital  may  be  so  considered,  viz.:  'That  the  interest  on 
said  note  to  November  30,  1895,  has  been  paid ;  that  no  other 
part  of  said  note,  principal  or  interest,  has  been  paid;  and 
there  is  now  due  and  owing  to  the  plaintiff  from  the  de- 
fendants John  Herd,  Jr.,  and  R.  Linder  on  said  note  the 
sum  of  $91,101.85,  etc.,  and  that  the  said  defendant*^  John 
Herd,  Jr.,  and  R.  Linder  are  personally  liable  .  .  .  for  ?nM 
sums  so  found  due  from  them  to  plaintiff  as  aforesaid,' 
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But  this  is  merely  the  recital  of  a  fact  preceding  the  actual 
judgment,  and  cannot  be  regarded  as  an  adjudication  of 
personal  liability;  which  alone  could  authorize  the  clerk  to 
docket  a  judgment  for  deficiency";  citing  cases.  In  that 
case  it  will  be  observed  that  there  was  found  as  fact  what 
amounted  to  a  liability  on  the  part  of  defendants  Herd  and 
Linder,  but  the  finding  was  not  followed  by  an  adjudication 
of  personal  liability.  In  the  present  case  the  complaint  set 
out  the  indebtedness  and  called  for  a  deficiency  judgment 
The  answer  admitted  the  averments  of  the  complaint.  The 
court,  in  its  findings,  found  the  amount  due  on  the  promis- 
sory notes  to  plaintiff  from  defendant  Richvale  Land  Com- 
pany and  that  no  part  thereof  had  been  paid  except  certain 
interest  on  one  of  the  notes.  Upon  the  findings  the  court 
entered  judgment  against  the  defendant  Richvale  Land  Com- 
pany in  the  sum  so  found  to  be  due  plaintiff.  Herein  lies 
the  important  feature  distinguishing  it  from  the  case  of 
Herd  v.  TuoJvy  relied  upon  by  defendant.  In  that  case  the 
recital  was  but  a  finding  of  fact  and  was  not  followed  up,  as 
was  done  in  the  present  case,  by  an  adjudication  and  judg- 
ment It  was  not  necessary  that  the  judgment  should  in 
express  terma  state  that  defendant  Richvale  Land  Company 
is  personally  liable  for  the  debt  It  is  sufficient  if  from 
the  findings  and  judgment  such  fact  clearly  appears. 
Judge  Sanderson  in  Leviston  v.  Swan,  33  Cal.  480,  pointed 
out  all  that  the  judgment  need  contain.  '*A11  else,"  he  said, 
"is  ministerial  and  is  expressly  regulated  by  the  statute 
which  is  not  made  clearer  by  being  copied  into  the  judg- 
ment." (See  Hooper  v.  McDade,  1  Cal.  App.  733,  739, 
[82  Pac.  1116].)  In  MacNeil  v.  Ward,  2  Cal.  Unrep.  Cas. 
174,  the  court  said:  **The  judgment  in  this  case  is  not  amen- 
able to  the  criticism  of  counsel  for  appellant,  that  it  is  er- 
roneous because  there  is  no  direction  in  it  that  a  judgment 
be  docketed  for  deficiency.  In  this  respect  it  [the  judg- 
ment] accords  with  Leviston  v.  Swan,  33  Cal.  480,  where  the 
question  is  considered  and  correctly  determined.  The  only 
point  in  which  the  judgment  seems  to  be  defective  is  in 
not  expressly  adjudging  that  Ward  is  personally  liable  to 
the  plaintiff  for  the  money  found  to  be  due.  This  is  infer- 
entially  done."  The  court  directed  that  on  the  going  down 
of  the  remittitur,  the  judgment  be  amended,  "inserting  the 
words  remedying  this  defect,  and  as  thus  modified,  the  judg- 
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ment  will  stand  aflSrmed.**  The  record  of  the  case  does  not 
give  the  form  of  the  judgment,  and  it  may  not  have  except 
as  the  court  said,  **inferentially"  adjudged  that  Ward  was 
liable  for  the  debt.  Here  there  is  a  distinct  adjudication 
and  judgment  ''against  the  defendant  Bichvale  Land  Com- 
pany in  the  sum  of,"  etc.  It  seems  to  us  that  this  is  the 
equivalent  of  saying  that  defendant  Richvale  Land  Com- 
pany is  personally  liable  to  the  plaintiff  for  the  money  found 
to  be  due  and  is  suflScient.  By  no  possibility  could  there 
have  been  a  liability  other  than  by  defendant  company. 
The  statute  does  not  prescribe  the  form  of  the  judgment. 
All  that  it  requires  is  that  it  shall  appear  from  the  judg- 
ment that  the  defendant  is  personally  liable  for  the  debt, 
and  we  think  that  this  may  appear  without  in  express  terms 
adjudging  the  defendant  to  be  personally  liable.  Language 
used  which  unmistakably  means  this  should  be  held  to  be 
and,  we  think,  is  suflScient. 
The  judgment  is  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeadi  was  denied 
by  the  supreme  court  on  June  20,  1918. 


[Civ,  No.  2311.    First  Appellate  District.— April  24,  1918.] 

JAMES  IRVINE,  Appellant,  v.  POSTAL  TELEGRAPH- 
CABLE  COMPANY  (a  Corporation),  Respondent 

Contract  —  Gbant  of  Bight  of  Wat  to  Telegraph  Comfant  —  Telb- 

ORAFH  PrIVILEOES  AS  CONSIDERATION — ^BREACH— -MONEY  ObUGATION. 

Where  a  contract  between  a  property  owner  and  a  telegraph  com- 
pany granting  to  the  latter  a  right  of  way  over  the  lands  of  the 
former  provided  that  the  consideration  for  the  grant  was  "tele- 
graph privileges  to  the  amount  of  one  thousand  five  hundred  dollars, 
which  said  amount  shall  be  taken  in  the  use  of  telegraph  privileges 
at  the  usual  and  ordinary  rates,"  on  the  failure  of  the  company  to 
issue  to  such  grantor  any  telegraph  franks  or  allow  him  any  tele- 
graph privileges,  by  reason  of  the  passage  of  law?  prohibiting  tele- 
graph companies  from  issuing  franks  for  any  consideration  except 
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eash,  the  contract,  in  view  of  section  1451  of  the  Civil  Code,  became 
one  to  paj  tbe  sum  of  money  designated  as  the  consideratioo  for 
the  privileges  granted  bj  the  contract,  since  the  amount  of  money 
named  in  the  contract  was  tbe  exact  equivalent  of  the  value  of  the 
privileges  which  the  obligor  was  compelled  to  furnish. 

Id. — PaoHiBiTioN  OF  Franking  Privileoi — State  Public  Utilities  Act 
— Prior  Contract  Unaffected  as  to  Intrastate  Messages. — Tbe 
State  Public  Utilities  Act  prohibiting  telegraph  companies  from  issu- 
ing franks  for  anj  consideration,  except  cash,  does  not  impair  the 
validity  of  a  contract  granting  a  right  of  way  in  consideration  of 
telegraph  privileges  executed  prior  to  the  passage  of  such  act,  in  so 
far  as  the  furnishing  of  franks  for  intrastate  messages  is  con- 
cerned, in  view  of  section  10,  article  I,  of  the  federal  constitution 
prohibiting  any  state  from  passing  a  law  impairing  the  obligation  of 
contracts. 

Id. — Illeoautt  of  Contract  as  to  Interstate  Messages — Validity 
AS  to  Intrastate  Messages — Severable  Contract. — A  contract 
providing  for  the  furnishing  of  franking  privileges  in  consideration 
of  the  grant  of  a  right  of  way,  which  became  void  as  to  interstate 
messages  by  the  passage  of  the  Interstate  Commerce  Act,  is  not  also 
void,  as  to  intrastate  messages,  since  the  contract  as  to  interstate 
and  intrastate  messages  was  clearly  separable  in  fact  and  law. 

Id. — Action  on  Quantum  Meruit— Value  of  Right  of  Way — Continu- 
ance IN  Possession — Pleading — Sufficiency  of  Complaint. — In 
an  action  against  a  telegraph  company  on  a  quantum  meruit  for  a 
right  of  way  granted  it  for  a  pole  line  after  the  consideration  for 
the  grant  had  become  partly  illegal,  the  complaint  is  not  subject 
to  the  objection  that  it  failed  to  allege  that  defendant  continued 
in  possession  after  a  stated  date,  where  it  ia  alleged  that  the 
value  of  the  right  of  way  and  the  use  and  enjoyment  thereof  up  to 
that  date  was  one  thousand  five  hundred  dollars. 

Id. — Illegal  Contract — Subsequent  Legislation — Rule  as  to  Parties 
IN  Pari  Deucto  Inapplicable. — The  rule  that  where  parties  to  an 
illegal  contract  are  in  pari  delicto,  the  court  leaves  them  as  it  finds 
them,  does  not  apply  where  the  contract  was  a  legal,  just,  and 
equitable  one  when  made,  but  has  become  unlawful  in  part  by  sub- 
sequent legislation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Guy  C.  Earl,  and  W.  H.  Spaulding,  for  Appellant. 

Willard  P.  Smith,  and  Berkeley  B.  Blake,  for  Respondent. 


Digiti 


zed  by  Google 


62    Ibvins  v.  Postal  Telegraph-Gable  Co.     [37  Cal.  App. 

LENNON,  P,  J. — This  is  an  appeal  from  a  judgment  fol- 
lowing an  order  sustaining  defendant's  general  demurrer  to 
plaintiff's  second  amended  complaint. 

The  complaint  alleges  the  execution  of  a  written  contract 
on  April  29,  1893,  between  the  plaintiff  and  defendant's 
predecessor  in  interest,  the  Pacific  Postal  Telegraph-Cable 
Company,  and  the  assignment  of  the  contract  by  the  Pacific 
Postal  Telegraph  Company  to  defendant;  that  by  the  terms 
of  the  contract  plaintiff  granted  to  the  Telegraph  Company 
a  right  of  way  and  easement  to  construct  and  maintain  poles 
for  telegraph  lines  across  his  property.  The  alleged  con- 
sideration for  the  said  grant  was  the  sum  of  one  thousand 
five  hundred  dollars  cash,  the  defendant  to  have  the  privi- 
lege, however,  of  paying  in  telegraph  franks  to  that 
amount.  The  contract,  which  was  attached  to  the  com- 
plaint and  made  a  part  thereof,  provided  tliat  the  considera- 
tion for  the  rights  and  privileges  was  to  be  **  telegraph 
privileges  over  the  lines  of  the  said  party  of  the  second  part 
upon  what  is  known  as  the  Pacific  Coast  lines  to  the  amount 
of  one  thousand  five  hundred  dollars,  which  said  amount  of 
one  thousand  five  hundred  dollars  shall  be  taken  in  the  use 
of  telegraph  privileges  at  the  usual  and  ordinary  rates.'* 
It  is  further  alleged  that  the  plaintiff  performed  all  of 
the  obligations  on  his  part  to  be  performed,  but  that  the 
defendant  since  the  month  of  September,  1913,  failed  to  issue 
to  plaintiff  any  telegraph  franks  or  allow  him  any  telecrraph 
privileges,  and  that  the  only  consideration  ever  received  by 
him  was  and  is  telegraph  privileges  of  the  value  of  $500.26; 
that  the  right  of  way  granted  to  defendant  is  upward  of 
nine  miles  in  length  and  extends  across  valuable  lands  of  the 
plaintiff ;  and  that  said  right  to  erect  and  maintain  telegraph 
poles  and  wires,  with  the  right  of  ingress  and  egress  acro'-s 
plaintiff's  said  lands,  was  on  the  twenty-ninth  day  of  April, 
1893,  ever  since  has  been,  and  now  is,  of  the  reasonable  value 
of  one  thou^  and  five  hundred  dollars  cash ;  that  the  actual 
use  and  enjoyment  by  the  defendant  and  its  predecessor  in 
interest  of  the  said  risrhts  and  easement  from  said  twenty- 
ninth  day  of  April,  1893,  to  the  commencement  of  this  ac- 
tion was  and  is  reasonably  worth  the  sum  of  one  thoirand 
five  hundred  dollars;  and  as  a  result  of  defeudaut's  failure 
to  issue  any  franks  since  September,  1913,  plaintiff  has  been 
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damaged  in  the  sum  of  $999.74.  The  prayer  of  the  com- 
plaint is  that  defendant  be  required  to  issue  telegraph  franks 
and  to  grant  plaintiff  telegraph  privileges  in  accordance 
with  the  agreement  of  the  value,  at  the  usual  rates,  of 
$999.74,  or  that  defendant  be  ordered  and  directed  to  pay 
plaintiff  cash  in  said  sum,  and  for  such  other  or  additional 
relief  as  the  facts  would  warrant. 

In  support  of  the  order  sustaining  the  general  demurrer, 
it  is  argued  that  the  law,  both  federal  and  state,  enacted  and 
in  force  since  the  execution  of  the  contract  in  controversy, 
prohibited  telegraph  companies  from  issuing  franks  for  any 
consideration  whatsoever  except  cash;  that  therefore  de- 
fendant is  excused  and  relieved  from  any  obligation  to  fur- 
nish further  franks  to  plaintiff;  and  that  no  consideration 
other  than  franks  can  be  required  of  defendant  under  the 
terms  of  the  contract.  This  position  is  untenable  under  the 
construction  of  the  contract  compelled  by  the  weight  of  au- 
thority, namely,  that  by  its  terms  the  contract  in  question  is 
in  effect  in  the  alternative,  and,  secondly,  because  intrastate 
messages  are  not  prohibited  either  by  the  state  or  federal 


The  contract  provides  that  the  consideration  for  the  rights 
granted  by  said  agreement  is  ''telegraph  privileges  ...  to 
the  amount  of  one  thousand  five  hundred  dollars,  which  said 
amount  shall  be  taken  in  the  use  of  telegraph  privileges  at 
the  usual  and  ordinary  rates."  Upon  the  failure  of  the 
obligor  to  deliver  telegraph  franks  when  needed  and  re- 
quested the  contract,  in  our  opinion,  became  one  to  pay 
the  sum  of  money  designated  as  the  consideration  for  the 
privileges  granted  by  the  contract,  and  this  is  so,  we  think, 
because  the  amount  of  money  named  in  the  contract  was  the 
exact  equivalent  of  the  value  of  the  telegraph  privileges 
which  the  obligor  was  compelled  to  furnish. 

In  the  case  of  Marshall  v.  Ferguson,  23  Cal.  69,  the  obli- 
gation was  *'to  pay  $650  in  grain  at  the  market  price"  on  a 
certain  date.  The  court  said:  **It  was  not  an  agreement  to 
deliver  any  specified  parcel  or  quantity  of  grain,  but  he  [the 
obligor]  was  to  deliver  a  sufficient  quantity  which,  at  the 
market  price,  would  amount  to  the  sum  of  $650.  .  .  .  Under 
these  circumstances  it  was  the  duty  of  the  defendant  to 
deliver  the  grain  on  or  before  the  day  named  to  the  plaintiff, 
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and  his  failure  to  do  bo  made  him  liable  to  pay  the  sum 
named  in  money.*' 

In  the  case  of  Beckwith  y.  Sheldon,  168  Cal.  742,  [Ann. 
Cas.  1916A,  963,  145  Pae.  97],  the  obligation  was  *'to  eon- 
yey  .  .  .  the  sum  of  fifty  thousand  dollars  in  bonds  ...  at 
par."  The  court,  construing  this  to  be  a  provision  for 
performance  in  the  alternative,  said:  '' Looking  to  the  terms 
of  the  agreement,  it  is  easily  seen  that  it  is  not  a  mere  agree- 
ment for  the  delivery  of  the  bonds.  The  promise  is  that 
'there  shall  be  paid  to'  Beckwith  'the  sum  of  fifty  thousand 
dollars.'  This  is  not  an  agreement  to  sell  or  deliver  bonds, 
but  a  promise  to  pay  money.  The  addition  of  the  words 
'in  bonds  of  the  .  .  .  company  at  par'  does  not  change  it 
into  an  agreement  solely  for  the  delivery  of  the  bonds,  but 
merely  gives  the  payer  the  option  or  privilege  of  making 
such  payment  by  delivering  the  bonds  as  specified  when  the 
time  of  performance  has  arrived." 

We  see  no  difference  in  principle  between  the  contracts  con- 
strued in  the  two  cases  last  cited  and  the  contract  in  suit  here. 
If,  therefore,  the  obligation  to  pay  "telegraph  franks  up  to  the 
amount  of  one  thousand  five  hundred  dollars  at  the  usual  and 
ordinary  rates"  is  an  alternative  obligation  and  gives  the 
obligor  an  election  up  to  the  time  of  payment  (the  time  of 
payment  beiug  from  time  to  time  as  the  franks  are  needed  by 
plaintiff),  and  conceding,  as  the  defendant  contends,  that  the 
obligation  to  issue  the  franks  has  become  unlawful,  then  the 
alternative  obligation  to  pay  the  coin  stands  alone.  (Civ. 
Code,  sec.  1451.) 

The  federal  constitution  does  not  prohibit  Congress  from 
making  laws  which  impair  the  obligations  of  contracts  (8  Cye. 
929),  but  it  does  provide  that  "No  state  shall  .  .  .  pass  any 
.  .  .  law  impairing  the  obligation  of  contracts."  (U.  S.  Const., 
art.  I,  sec.  10.)  The  contract  here  involved  when  made  was 
lawful,  and  while  Congress  may  pass  an  interstate  commerce 
act  which  would  impair  the  obligation  of  the  contract  in  so 
far  as  it  relates  to  interstate  messages,  still  there  remain  the 
intrastate  messages  within  the  state  of  California  covered  by 
the  contract  which  would  not  be  affected  by  the  Interstate 
Commerce  Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  379), 
and  which  could  only  be  affected,  if  at  all,  by  the  State  Public 
Utilities  Act  (Stats.  1911  (Ex.  Sess.),  p.  18).  With  respect 
to  that  act  our  supreme  court  has  held  that  **Tliere  is  still  the 
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oonstitution  of  the  United  States — ^the  supreme  law  of  this 
state,  supreme  over  its  constitution  and  over  its  legislature; 
and  of  no  protection  accorded  by  that  instrument  to  a  litigant 
before  this  court  can  that  litigant  be  deprived.  Therefore,  if 
it  shall  be  that  among  the  powers  conferred  by  the  legislature 
upon  the  railroad  commission  are  those  whose  exercise  by  that 
commission  do  violence  to  a  petitioner's  rights  under  the  con- 
stitution of  the  United  States,  protection  under  that  constitu- 
tion will  be  awarded  him."  {Pacific  Tel,  &  Tel.  Co.  v.  EMe- 
man,  166  Cal.  640,  [Ann.  Cas.  1915C,  822,  50  L.  R.  A.  (N.  S.) 
652, 137  Pac.  1119].)  It  is  still  legal,  therefore,  to  issue  under 
the  contract  in  question  telegraph  franks  for  intrastate  mes- 
sages. 

It  is  urged  that  the  contract  is  not  enforceable  as  to  the 
intrastate  messages  if  void  as  to  the  interstate  messages,  be- 
cause the  contract  is  entire  and  inseparable.  This  point  is  not 
well  taken,  for  inter  and  intrastate  messages  are  clearly  sepa- 
rable in  fact  and  in  law.  They  constitute  distinct  classes  of 
messages  and  are  governed  by  distinct  bodies  of  laws — the  one 
being  governed  by  the  laws  of  the  United  States,  and  the  other 
governed  by  the  laws  of  the  state  within  which  the  message  is 
to  be  conveyed.  The  pleadings  allege  the  failure  and  refusal 
of  the  defendant  to  issue  franks  or  allow  privileges  for  intra- 
state messages  and,  as  the  contract  might  be  enforced  and 
plaintiff  allowed  to  receive  his  consideration  in  the  form  of 
intrastate  messages — a  perfectly  feasible  and  practicable  pro- 
cedure— the  complaint,  in  this  particular,  at  least,  states  a 
cause  of  action  upon  the  contract. 

But  apart  from  these  considerations,  the  prayer  of  the  com- 
plaint asks  for  general  relief,  and  the  facts  alleged  are  suffi- 
cient, in  any  event,  to  constitute  a  cause  of  action  for  recovery 
of  the  reasonable  value  of  the  rights  granted.  The  complaint 
alleges  that  the  reasonable  value  of  the  privileges  granted  has 
at  all  times  been,  and  now  is,  one  thousand  five  hundred  dol- 
lars. Facts  are  alleged  to  support  this  claim,  and  it  is  averred 
that  the  only  consideration  ever  received  by  plaintiff  for  the 
same  was  $500.26  worth  of  franks ;  that  plaintiff  has  actually 
suffered  damage  by  reason  of  the  refusal  to  issue  franks  or  to 
pay  any  other  consideration  for  the  granted  rights  and  ease- 
ments, such  damage  being  in  the  sum  of  $099.74. 

Defendant  contends  that  the  complaint  fails  to  state  a  cause 
of  action  on  a  quantum  meruit  because  it  fails  to  allege  that 
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defendant  continued  in  possession  after  September,  1913. 
This  contention  is  without  merit.  The  complaint  alleges  that 
the  value  of  the  right  of  way  and  the  use  and  enjoyment 
thereof  by  the  defendant  and  its  predecessor  up  to  September, 
1913,  was  one  thousand  five  hundred  dollars.  Consequently 
the  failure  to  allege  that  defendant  continued  in  possession 
after  September,  1913,  does  not  militate  against  the  sufficiency 
of  the  complaint  when  tested  by  a  general  demurrer. 

Defendant  further  contends  that,  where  a  contract  is  illegal, 
there  can  be  no  recovery  for  the  reasonable  value  of  the  prop- 
erty transferred  under  it,  and  in  this  behalf  cites  a  number  of 
cases  where  the  contract  involved,  at  the  time  it  was  made,  was 
contrary  to  an  express  provision  of  law,  or  to  good  morals. 
The  rule  that  where  parties  to  an  illegal  contract  are  in  port 
delicto  the  court  leaves  them  as  it  finds  them  does  not  apply  in 
the  present  case,  where  the  contract  was  a  legal,  just,  and 
equitable  one  when  made,  but  which  has  become  unlawful  in 
part  by  subsequent  legislation.  To  deny  recovery  for  prop- 
erty conveyed  under  a  contract  legal  when  made,  and  legal 
when  the  property  was  conveyed,  but  which  by  reason  of  a 
change  in  public  policy  has  become  unlawful,  would  be  to  take 
property  without  due  process  of  law. 

For  the  above  reasons,  the  judgment  is  reversed,  with  direc- 
tions to  the  lower  court  to  overrule  the  demurrer  and  require 
the  defendant  to  answer. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  20, 1918. 
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[C5v.  No.  2365.    First  Appellate  Diatrict.— April  25,  1918.] 

WILLIAM  C.  OSBOBN,  Respondent,  v.  HENRY  COWELL 
LIME  AND  CEMENT  COMPANY  (a  Corporation),  Ap- 
pellant. 


[Civ.  No.  2366.    Tini  Appellate  DiBtrict.— April  26,  1918.] 

J.  T.  LONG,  as  Administrator,  etc,  et  al.,  Respondents,  v. 
HENRY  COWELL  LIME  AND  CEMENT  COMPANY 
(a  Corporation),  Appellant. 

Landlord  and  Tenant — Sign  Privileoe — Roor  of  Entire  Building — 
Construction  of  Lease. — An  agreement  to  lease  a  one-story  build- 
ing with  the  exception  of  the  space  leased  to  a  third  party  as  a 
saloon,  "lessees  to  have  the  exclusive  right  to  the  roof  for  sign  space, 
for  which  privUege  they  agreed  to  keep  the  roof  in  good  order  and 
repair,"  includes  the  space  on  the  roof  over  tlie  saloon. 

Id. — Aotion  for  Breach — Interpretation  of  Agreement — Statements 
Inadmissible. — In  an  action  by  the  lessees  against  the  owner  for 
fkilure  to  execute  the  lease  in  accordance  with  such  agreement,  evi- 
dence of  conversations  between  the  lessee  of  the  saloon  and  tbo 
plaintiffs,  wherein  the  former  had  told  the  latter  that  his  lease  in- 
cluded sign  privileges  over  the  saloon,  was  properly  disallowed. 

Id. — Demand  for  Lease. — Where  it  was  plain  that  a  demand  for  the 
execution  of  the  lease  in  accordance  with  the  agreement  would  have 
been  futile,  no  demand  on  the  part  of  plaintiffs  was  necessary. 

Id. — Furnishing  of  Satisfactory  Bondsmen — Maturity  of  Obliga- 
tion.— ^Where,  under  such  an  agreement,  the  plaintiffs  were  to  fur- 
nish satisfactory  bondsmen  as  security  for  the  performance  of  the 
covenants  of  the  lease,  the  obligation  to  do  so  did  not  ripen  until 
the  defendant  was  ready  to  execute  the  lease  in  accordance  with  the 
agreement. 

Id. — Rescission  of  Entire  Contract — Right  of  Lessees. — Under  such 
an  agreement,  the  refusal  of  the  owner  to  execute  a  lease  for  the 
entire  roof  justified  a  rescission  of  the  whole  contract. 

Id. — Recovery  of  Broker's  Commissions  —  Failure  to  Enter  into 
Satisfactory  Lease — Defense  not  Maintainable. — In  an  action 
by  brokers  for  their  commission  for  negotiating  such  a  lease,  the 
owner  will  not  be  heard  to  say  that  a  satisfactory  lease  was  not 
entered  into. 
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APPEALS  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick  &  Partridge,  for  Appellant 

Walter  H.  Linforth,  and  Leo  Eaufmann,  for  Respondents. 

BEASLT,  J.,  pro  tern. — The  above-entitled  cases  are  here 
upon  the  same  transcript  and  were  argued  in  the  same  briefs. 

The  case  of  Long  et  aL  against  the  Cement  Company  will  be 
considered  first. 

The  defendant,  Henry  Cowell  Lime  and  Cement  Company, 
agreed  to  execute  a  lease  to  J.  0.  Long  and  Herman  Wobber 
of  a  certain  piece  of  property  situated  between  Sacramento, 
Market,  East,  and  Commercial  Streets,  in  the  city  of  San  Fran- 
cisco, and  the  agreement  to  execute  this  lease  contained  the  fol- 
lowing provisions,  namely:  The  company  agreed  to  lease  to 
Long  and  Wobber  **that  certain  one  story  and  basement  rein- 
forced concrete  building  to  be  erected  on  that  certain  lot 
owned  by  the  Henry  Cowell  Lime  and  Cement  Co.,  situated 
on  Sacramento,  Market,  East  and  Commercial  streets,  with  the 
exception  of  the  space  leased  to  J.  Welsh  as  a  saloon,  as  out- 
lined in  yellow  on  a  certain  blue-print  floor  plan  revised  July 
7, 1913,  and  marked  'Exhibit  A*  and  attached  hereto  and  made 
a  part  hereof."  This  agreement  contained  the  following  fur- 
ther  provision :  "Lessees  to  have  the  exclusive  right  to  the  roof 
for  sign  space,  for  which  privilege  they  agree  to  keep  the  roof 
in  good  order  and  repair." 

These  are  the  vital  provisions  of  this  agreement  so  far  as  the 
decision  of  this  case  is  concerned. 

When  the  time  came  for  the  execution  of  the  lease  the  de- 
fendant refused  to  let  to  the  plaintiffs  that  portion  of  the 
roof  of  the  building  over  Welsh's  saloon.  It  claimed  then 
and  claims  now  that  this  agreement  was  to  lease  only  the  part 
of  the  roof  situate  over  the  portion  of  the  building  to  be  let  to 
plaintiffs.  The  part  of  the  roof  over  the  saloon  was  by  far 
the  most  valuable  for  sign  purposes,  as  it  was  over  the  corner 
of  Market  and  East  Streets.     The  court  found  generally  that 
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the  defendant  refused  to  execute  the  lease  in  accordance  with 
its  agreement. 

The  main  point  in  controversy  between  the  parties  at  the 
trial,  and  during  negotiations  carried  on  after  the  execution  of 
the  contract  with  a  view  to  agreeing  upon  the  terms  of  the 
lease,  was  over  the  question  whether  the  sign  space  above  the 
saloon  should  be  included  in  the  lease  or  not.  This  finding  of 
the  court  was  tantamount  to  a  finding  that  the  defendant  re- 
fused in  this  respect  to  carry  out  the  terms  of  its  agreement. 
It  claims  that  it  did  not  so  refuse,  and  that  this  finding  is  not 
supported  by  the  evidence. 

The  defendant  presented  two  written  leases  to  the  plaintiflEs 
in  both  of  which  it  reserved  to  itself  this  roof  space  over  the 
saloon,  and  the  presentation  of  the  last  of  these  two  leases  was 
accompanied  by  a  demand  in  writing  that  the  plaintiflEs  enter 
into  the  lease  as  presented.  Besides  this,  from  the  beginning 
to  the  end  of  these  negotiations  over  the  form  of  the  lease  the 
attorney  acting  for  the  defendant,  who  carried  on  all  these 
negotiations,  insisted  that  the  plaintiffs  could  not  have  this 
space  above  the  saloon.  He  so  insisted  in  polite  language  but 
nevertheless  with  emphasis  and  finality.  The  finding  is,  there- 
fore, supported  by  the  evidence. 

The  truth  is  plain  that  the  defendant  was  of  the  opinion  that 
the  agreement  it  had  made  did  not  include  this  space  on  the 
roof  over  the  saloon,  and  it  acted  upon  this  opinion.  This  view 
is  still  adhered  to,  but  is  a  mistaken  one.  Nothing  could  be 
clearer  than  this  agreement.  It  provided  for  the  exclusive  pos- 
session of  the  roof  of  the  entire  building  for  advertising  pur- 
poses, and  the  exclusive  care  of  the  roof  by  the  plaintiffs  in 
consideration  therefor. 

The  language  of  the  agreement  being  clear  and  unambigu- 
(»U8,  the  questions  asked  by  defendant  of  Welsh  as  to  conversa- 
tions with  plaintiffs  with  reference  to  the  portion  of  the  roof 
over  his  saloon,  and  whether  he  had  told  them  that  his  lease 
included  sign  privileges  over  the  saloon,  offered  by  defendant 
for  the  purpose  of  assisting  the  court  in  interpreting  the  agree- 
ment, were  incompetent  and  properly  disallowed,  in  that  the 
evidence  thus  sought  to  be  introduced  tended  to  vary  the  terms 
of  a  written  instrument  the  language  of  which  is  clear. 

It  being  plain  that  a  demand  for  the  execution  of  a  lease 
in  accordance  with  the  terms  of  the  defendant's  agreement 
would  have  been  futile,  no  demand  on  the  part  of  plaintiffs 
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was  necessary;  besides,  the  defendant  assumed  the  burden  of 
drafting  and  presenting  the  lease.  The  plaintiflEs  constantly 
reciucsted  a  lease  including  the  exclusive  sign  privilege  of 
the  roof.  The  defendant,  as  the  trial  court  found,  refused  to 
accede  to  this  demand,  and  nothing  further  was  required  to 
put  it  in  default. 

The  agreement  provided  that  the  plaintiffs  should  furnish  to 
the  defendant  satisfactory  bondsmen  for  a  sum  equal  to  one 
year's  rental  as  security  for  the  lease.  It  is  claimed  that  these 
sureties  were  never  offered,  but  the  obligation  of  the  plaintiffs 
to  furnish  bondsmen  did  not  ripen  until  the  defendant  was 
ready  to  execute  a  lease  in  accordance  with  its  agreement,  and 
this  it  was  never  ready  or  willing  to  do.  Besides,  the  defend- 
ant having  refused  to  execute  such  a  lease,  and  thereby  broken 
its  contract,  no  further  step  was  necessary  to  place  it  in  de- 
fault. Moreover,  the  court  found  that  the  plaintiffs  were 
ready,  willing,  and  able  to  enter  into  the  lease  upon  the  terms 
of  the  agreement  at  all  times.  This  included  of  necessity 
ability,  willingness,  and  readiness  to  furnish  the  securities  pro- 
vided in  this  agreement.  The  names  of  two  sureties  were  pre- 
sented to  the  defendant.  It  never  actually  rejected  these 
sureties;  and  while  there  is  a  conflict  of  evidence  as  to  their 
financial  standing,  the  record  is  not  without  evidence  that  they 
were  worth  the  sum  required  of  them.  The  provisions  of  this 
contract  were  fulfilled  if  sureties  sufficiently  responsible  as  to 
be  satisfactory  to  a  reasonable  person  were  offered  to  the  de- 
fendant. (Gladding,  McBean  &  Co.  v.  Montgomery,  20  Cal. 
App.  279,  [128Pac.  790].) 

It  is  contended  that  the  evidence  does  not  support  the  find- 
ing as  to  damages  to  the  plaintiffs.  Without  reciting  the  evi- 
dence on  this,  it  may  be  said  that  there  was  an  abundance  of 
testimony  showing  a  greater  amount  of  damages  than  the  trial 
court  awarded. 

Lastly,  the  defendant  claims  that  the  finding  of  an  absolute 
refusal  on  its  part  to  include  the  portion  of  the  roof  over 
Welsh's  saloon  would  not  justify  a  rescission  of  the  whole  con- 
tract, because  the  breach  of  such  a  condition  is  readily  com- 
pensable in  damages. 

There  is  nothing  in  this  point.  The  defendant  entered  into 
an  agreement  to  lease  this  real  property.  This  agreement  con- 
tained an  important  stipulation  which  it  refused  to  fulfill.  The 
plaintiffs  were  not  compelled  to  take  such  portion  of  the  build- 
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ing  as  tlie  defendant  might  be  willing  to  let  to  them,  and  sue  for 
damages  for  refusal  to  include  the  remainder  of  the  building 
in  the  lease.  Besides,  we  cannot  say  for  what  sign  purposes 
the  plaintiffs  wished  to  use  the  roof.  It  may  have  been  that 
th^y  desired  to  use  it  for  the  advertising  of  the  business  which 
they  were  to  conduct  in  the  portion  of  the  building  which  they 
were  to  occupy,  and  as  such  they  might  have  considered  it  a 
vital  part  of  their  leasehold. 

The  judgment  and  order  refusing  a  new  trial  in  the  case 
under  consideration  are  aflSrmed. 

The  case  of  Osbom  against  the  same  defendant  rests  mainly 
upon  the  same  facts  as  that  of  Long  and  Wobber. 

Osbom  is  the  assignee  of  Newell-Murdoch  Company,  who  as 
real  estate  brokers  brought  Long  and  Wobber  and  the  defend- 
ant together  in  this  transaction.  Simultaneously  with  the  ex- 
ecution of  the  agreement  of  the  defendant  to  lease  the  property 
to  Long  and  Wobber  defendant  entered  into  an  agreement 
with  Newell-Murdoch  Company,  by  which  it  agreed  to  pay 
these  brokers  the  sum  of  three  thousand  five  hundred  dollars 
upon  the  execution  of  a  lease  satisfactory  to  the  defendant  of 
the  building  involved  in  the  agreement  with  Long  and  Wob- 
ber. Having  broken  its  agreement  to  enter  into  a  lease  in 
accordance  with  the  terms  of  its  contract,  the  defendant  may 
not  now  be  heard  to  say  in  an  action  by  the  real  estate  brokers 
for  their  commission  either  that  Long  and  Wobber  were  not 
able  to  perform  their  contract,  or  that  a  satisfactory  lease  was 
not  executed  in  the  premises,  because  a  satisfactory  lease  would 
have  been  executed  had  not  the  defendant  refused  to  carry 
out  its  obligation  to  execute  it,  and  it  was  because  of  the  fault 
of  the  defendant  alone  that  such  lease  was  not  entered  into. 
We  have  already  seen  that  it  was  not  the  duty  of  Long  and 
Wobber  to  furnish  their  sureties  so  long  as  the  defendant  was 
unwilling  to  carry  out  its  agreement  (Phelan  v.  Gardner,  43 
Cal.  311.) 

The  judgment  and  order  are  also  affirmed  in  this  case. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  causes  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  24,  1918. 
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[€iv.  No.  2314.    First  Appellate  District.— April  26,  1918.] 

ACHILLE  ALLOQGI,  Administrator,  etc.,  Respondent,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  et 
al.,  Appellanta 

Neqligenos — Action  fob  Death — Collision  Between  Automobile  and 
Railboad  Tbain  at  Cbossino — Etidengs^Absence  or  Gates  ob 
Babbiebs — Failube  to  Object — Appeal— Matteb  not  Reviewable. 
In  an  action  for  the  death  of  a  passenger  in  an  automobile  which 
collided  with  a  train  of  flat  cars  of  a  railroad  companj  at  a  cross- 
ing over  a  spnr-track,  an  assignment  of  error  that  the  absence  of 
gates  or  barriers  at  the  crossing  where  the  collision  occurred  was  not 
evidence  of  negligence  because  the  companj  was  not  the  owner  of 
the  spur-track,  and  consequently  there  was  no  duty  imposed  upon  it 
to  maintain  such  barriers,  will  not  be  considered  on  appeal,  where  no 
objection  wai  interposed  at  the  trial  to  such  evidence. 

Id. — iNSTBUonoN — Pbesumption. — In  such  an  action,  where  the  jury 
was  instructed  that  if  they  found  that  the  tradi  did  not  belong 
to  the  defendant,  the  defendant  was  not  responsible  for  the  failure 
to  maintain  gates,  barriers,  or  flagmen  at  the  crossing,  it  will  be 
presumed  that  the  jury  followed  the  instruction. 

Id. — Shunting  of  Cabs  Ovxb  Oiossinq  Without  Waening — Famil- 
lABiTT  With  Obossino  Immatebial. — In  such  an  action,  where  the 
evidence  was  susceptible  of  the  construction  that  the  defendant  was 
guilty  of  negligence  in  shunting  cars  over  a  crossing  used  by  the 
public,  at  night,  without  lights  or  attendants  upon  the  cars,  and  with- 
out warning,  the  familiarity  of  the  driver  of  the  automobile  with 
the  crossing  and  his  knowledge  of  its  dangerous  character,  while  a 
factor  to  be  considered  in  connection  with  the  question  of  con- 
tributory negligence,  was  in  and  of  itself  of  no  consequence  in  the 
determination  of  the  company's  negligence  in  the  first  instance. 

Id, — Failube  to  Stop  at  Cebtain  Point  —  Evidence  —  LiAck  of  Con- 
tbibutobt  Negligence. — In  such  an  action,  the  driver  of  the  auto- 
mobile was  not  guilty  of  contributory  negligence  as  a  matter  of  law 
in  attempting  to  cross  without  first  stopping  at  a  point  where  he 
would  have  had  a  clear  view  of  approaching  danger,  where  by  the 
evidence  it  did  not  appear  that  by  looking  and  listening  he  could 
have  seen  the  cars. 

Id. — Duty  to  Stop  and  Listen  at  Most  Advantageous  Place  —  In- 
STBUcnoN  Pbopeblt  Refused. — In  such  an  action,  it  was  not  error 
to  refuse  to  instruct  the  jury  that  it  was  the  duty  of  the  driver  of 
the  automobile  to  stop,  look,  and  listen  st  the  most  advantageous 
place,  since  all  that  was  required  of  him  was  ordinary  care. 
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Id.— Failure  to  Call  Witnesses — Presumption — Instbuction. — In 
such  an  action,  an  instrnction  to  the  effect  that  if  the  defendant 
failed  to  call  and  examine  as  witnesees  the  employees  whose  fault 
caused  or  contributed  to  the  accident,  such  failure  created  a  pre- 
sumption that  the  testimony  of  such  witnesses  would  be  unfavorable 
to  the  defendant  was  properly  given,  they  being  in  court  during  the 
trial. 

Id. — Failure  to  Anticipate  Neguoence— Instruction. — In  such  an 
action,  an  instruction  that  one  is  not  chargeable  with  contributory 
negligence  in  failing  to  anticipate  the  negligence  of  another,  since 
everyone  has  the  right  to  presume  that  others  will  act  in  a  lawful 
manner,  is  erroneous,  but  harmless,  where  other  instructions  were 
correctly  given  on  the  law  of  eontributory  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Oneal,  Chaa.  J.  Heggerty,  and  James  P.  Sex,  for  Ap- 
I>ellant& 

Bert  Schlesinger,  and  Fry  &  Jenkins,  for  Respondent 

LENNON,  P.  J.— At  about  10  o'clock  in  the  evening  of  Sep- 
tember 19,  1913,  the  plaintiff,  Achille  Alloggi,  and  his  wife, 
Lconie  Alloggi,  while  riding  in  their  automobile  along  San 
Salvador  Street,  in  the  county  of  Santa  Clara,  attempted  to 
cross  a  spur-track  leading  from  the  right  of  way  of  the  South- 
em  Pacific  Railroad  Company  into  the  yards  of  the  Peninsular 
Railway  Company,  and  in  so  doing  the  automobile  which  the 
plaintiff  was  driving  came  into  collision  with  one  of  a  train  of 
several  flat  cars  that  was  being  switched  by  the  defendant,  the 
Southern  Pacific  Railroad  Company,  across  San  Salvador 
Street  and  into  the  yards  of  the  Peninsular  Railway  Company. 
The  collision  resulted  in  the  death  of  the  wife  of  the  plaintiff. 
Plaintiff  thereafter  sued  and  recovered  a  judgment  for  the  sum 
of  ten  thousand  dollars  against  defendants.  From  this  judg- 
ment and  from  the  order  denying  a  new  trial,  the  defendants 
appeal. 

It  is  contended  that  the  evidence  adduced  upon  the  whole 
case  does  not  suffice  to  support  the  findino:  of  the  jury,  implied 
from  the  verdict  that  the  defendant,  the  Southern  Pacific  Rail- 
road Company,  was  guilty  of  negligence  which  approximately 
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caused  the  collision.  The  first  point  urged  in  this  behalf  is 
that  the  absence  of  gates  or  barriers  at  the  crossing  where  the 
collision  occurred  was  not  evidence  of  negligence,  because  the 
defendant  company  was  not  the  owner  of  the  spur-track  upon 
which  its  cars  were  being  switched  and  consequently  there  was 
no  duty  imposed  upon  the  defendant  company  to  maintain  bar- 
riers at  this  particular  crossing.  If  this  point  as  made  was 
intended  to  be  an  assignment  of  error,  the  answer  to  it  is  that 
no  objection  was  interposed  at  the  trial  to  this  particular  evi- 
dence, and  moreover  the  fact  that  there  were  no  barriers  or 
gates  at  the  crossing  where  the  collision  occurred  was  elimi- 
nated from  the  case  and  taken  from  the  consideration  of  the 
jury  by  the  trial  court's  instruction  (given  at  the  request  of 
the  corporation  defendant)  that  if  the  jury  found  from  the 
evidence  that  the  spur-track  did  not  belong  to  the  Southern 
Pacific  Company,  but  was  the  property  of  the  Peninsular  Rail- 
way Company,  then  the  Southern  Pacific  Company  could  not 
be  held  responsible  for  the  failure  to  maintain  gates,  barriers, 
or  flagmen  at  said  crossing.  The  undisputed  evidence  showed 
that  the  Peninsular  Railway  Company  owned  the  spur-track, 
and  presumably  the  jury  followed  the  instruction  of  the  court 
and  disregarded  the  fact  of  the  absence  of  gates,  barriers,  etc., 
at  the  crossing  in  question. 

It  is  contended  that  there  was  no  evidence  showing,  or  tend- 
ing to  show,  the  absence  of  bells,  signals,  or  other  warning  of 
the  approach  of  the  train  at  the  time  of  and  at  the  point  where 
the  collision  occurred,  and  that,  even  if  such  evidence  existed, 
the  absence  of  such  signals  could  in  no  wise  have  contributed 
to  the  accident  because  of  the  fact  that  plaintiff  knew  of  the 
existence,  character,  and  condition  of  the  crossing.  The  evi- 
dence showed  that  the  spur-track  was  being  used  by  the  de- 
fendant corporation  in  switching  its  cars ;  that  the  crossing  in 
question,  which  was  used  by  the  general  public,  was  very  dan- 
gerous on  account  of  a  sharp  curve  which  obstructed  the  view 
and  also  because  of  lumber  piles  on  the  west  side  of  the  track, 
which,  according  to  the  testimony  of  one  witness,  were  twelve 
feet  high  along  the  roadway  and  extended  along  the  track  two 
hundred  feet  or  more.  Shortly  prior  to  the  collision,  three  flat 
cars  were  standing  near  the  crossing.  No  engine  was  then  at- 
tached to  these  cars.  The  character  of  the  crossing  and  the 
use  made  of  it  at  the  time  of  the  accident  are  best  shown  by 
the  testimony  of  the  defendant  Poster,  the  engineer  of  the  de- 
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f endant  companj,  who,  as  a  witnesB  for  the  plaintiff,  testified : 
*'I  bad  been  employed  in  the  capacity  of  engineer  since  July 
27,  1913.  On  that  night  I  was  doing  general  switching  and 
was  so  engaged  about  9:30  or  10  o'clock  that  evening.  ...  I 
was  switching  on  this  spur-track.  Immediately  prior  to  that 
we  were  coming  in  to  pick  up  three  cars  on  the  spur-track.  I 
couldn't  say  how  close  we  come  to  these  flat  cars  here,  I 
couldn't  see  them.  My  engine  was  along  in  here.  [Indicating 
point  'B'  on  the  map  on  the  sharp  curve.]  There  was  four  flat 
cars  connected  with  my  engine.  As  I  attempted  to  make  the 
switch  I  was  looking  across  to  get  my  signal;  I  got  an  'easy 
sign'  from  Foreman  Volkers.  I  was  working  on  signals.  I 
knew  I  was  going  in  there  and  get  some  cars.  I  knew  there 
were  some  cars  on  that  spur-track  with  which  I  was  supposed 
to  connect  and  in  making  that  switch  it  was  the  intention  to 
connect  with,  and  couple  up,  these  cars.  Foreman  Volkers 
gave  me  the  signal  to  take  the  switch.  He  is  the  engine  fore- 
man. .  .  .  After  receiving  his  signal  I  came  in.  I  got  an 'easy 
come  ahead  sign,'  and  then  Foreman  Volkers  was  standing 
away  out  and  gave  me  an  'easy  come  ahead  sign'  with  his  lan- 
tern. I  was  just  creeping  along  and  I  felt  I  was  striking 
something.  Then  the  foreman  gave  me  a  stop  sign  and  I 
stopped.  I  waited  for  a  few  minutes  and  then  he  gave  me  an- 
other 'come  ahead  sign,'  and  I  put  my  hand  on  the  throttle 
and  put  the  steam  in  the  cylinder  and  just  before  we  started  to 
move  again  he  gave  me  an  'emergency  stop  sign,'  to  stop  before 
the  engine  had  got  started.  He  came  back  to  me  and  said : 
'We  hit  an  automobile  down  at  the  crossing,  and  we  killed  a 
woman  and  the  wheel  of  the  car  is  right  on  the  woman's  body.' 
.  .  .  Just  before  the  accident  I  was  coming  forward  around  a 
sharp  curve.  I  did  not  see  Mr.  Bunkers  at  that  time.  He 
was  supposed  to  be  working  at  the  end  of  the  train.  I  didn't 
see  him  at  that  time.  ...  I  couldn't  see  Mr.  Bunkers  because 
I  was  working  on  the  curve  at  the  throttle  of  my  engine.  The 
curve  was  too  sharp  to  enable  me  to  see  him.  I  had  headlights 
on  the  engine,  both  ends,  and  I  was  connected  with  the  rear  end 
of  those  four  flat  cars.  ...  I  was  new  on  that  job  at  that  time 
and  I  hadn't  noticed  the  pile  of  lumber  along  this  track  before 
the  accident.  After  the  accident  I  noticed  the  lumber  pile. 
The  lumber  was  piled  up  some  considerable  distance  along  the 
traek.    I  could  not  and  did  not  see  Mr.  Bunkers  at  the  time 
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of  the  accident  and  do  not  know  just  where  he  was.  I  do  not 
know  whether  the  brakes  were  set  on  those  flat  cars." 

The  fact  that  the  brakes  were  not  set  on  the  flat  cars  at  the 
time  of  the  accident  is  fairly  deducible  from  this  and  other 
evidence,  and  it  elsewhere  in  the  evidence  aflBrmatively  ap- 
pears that  there  was  no  flagman  at  the  crossing  and  that  there 
were  no  brakemen  on  any  of  the  three  flat  cars  which  were 
being  shunted  across  the  track.  On  the  other  hand,  the  evi- 
dence is  conflicting  as  to  whether  a  bell  was  rung,  how  far  the 
lumber  piles  extended  down  between  the  road  and  spur-track, 
whether  the  cars  were  standing  still  or  moving,  whether  or  not 
they  had  lights  on  them,  and  whether  or  not  the  moon  was 
sufficiently  bright  to  have  shown  the  position  of  the  cars  and 
revealed  the  fact  of  whether  they  were  standing  still  or  moving 
at,  and  prior  to,  the  time  of  the  collision.  The  evidence 
was,  therefore,  susceptible  of  the  construction,  as  the  jury  evi- 
dently found,  that  the  defendants  were  guilty  of  negligence 
in  shunting  cars  over  a  crossing  used  by  the  public,  at  night, 
without  lights  or  attendants  upon  them,  and  without  warning. 
The  familiarity  of  the  plaintiflf  with  the  crossing  and  his 
knowledge  of  its  dangerous  character  was  a  factor  to  be  con- 
sidered in  connection  with  the  question  of  his  contributory 
negligence,  but,  in  and  of  itself,  it  is  of  no  consequence  in  the 
determination  of  the  question  of  the  defendant  company's 
negligence  in  the  first  instance. 

The  plaintiflf  testified  that  his  wife  called  his  attention  to 
the  fact  that  h€  was  approaching  the  track ;  that  in  response 
he  ** kicked  oflF  the  brake'*  of  his  automobile,  at  which  time  he 
was  about  seventy-five  or  one  hundred  feet  from  the  track ; 
that  he  continued  toward  the  track  slowly  for  a  distance  of 
about  twenty  feet,  when  he  stopped  his  machine;  that  he 
looked  up  and  down  the  track  but  could  see  nothing,  **the  light 
being  so  uncertain";  that  his  wife  said,  ** There  is  nothing  do- 
ing here.    Go  ahead." 

He  further  testified  that  if  he  had  driven  up  closer  he  could 
have  looked  farther  down  the  track,  and  because  of  this  fact  it 
is  insisted  that  this  case  falls  within,  and  must  be  governed  by, 
the  rule  that  if  the  admitted  physical  facts  establish  that  there 
was  a  point  where,  by  looking  and  listening,  plaintiflf  must 
have  seen  the  descent  of  the  cars  upon  him,  he  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence  in  attempting  to  cross 
the  tracks  of  the  defendant  company  without  first  stopping  at 
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a  point  where  he  would  have  had  a  clear  view  of  approaching 
danger.  This  contention  is  answered,  we  think,  by  a  reference 
to  the  state  of  the  evidence  upon  this  phase  of  the  case,  as  to 
just  what  was  the  situation  with  reference  to  the  physical  facts. 
If  the  flat  cars  were  disconnected,  with  no  lights  upon  them  and 
the  moonlight  was  not  sufficiently  bright  to  reveal  them,  then  it 
cannot  be  said  that,  by  looking  and  listening,  plaintiff  must 
have  seen  them.  And  if,  as  there  is  some  evidence  to  show, 
the  cars  were  standing  still  and  disconnected,  assuming  that 
there  was  sufficient  light  to  have  seen  them,  it  does  not  follow 
that  the  plaintiff  should  be  required  to  conjecture  or  surmise 
that  the  cars  might  suddenly  be  shunted  backward  without 
notice.  {Robinson  v.  Western  Pacific  R.  R.  Co.,  48  Cal.  409; 
WJUte  V.  Southern  Pac.  Co.,  122  Cal.  305,  [54  Pac.  956] ; 
Chicago  Co.  v.  Sharp,  63  Fed.  532,  [11  C.  C.  A.  337] ;  Fort 
Smith  etc.  Co.  v.  Pence,  122  Ark.  611,  [182  S.  W.  568].) 

The  court  did  not  err  in  refusing  to  instruct  the  jury  that 
it  was  the  duty  of  the  plaintiff  to  stop,  look,  and  listen  at  the 
most  advantageous  place.  He  was  not  required  to  look  at 
the  most  advantageous  place,  for  this  would  be  putting  upon 
him  the  burden  of  not  only  knowing  the  most  advantageous 
point,  but  also  of  exercising  the  highest  degree  of  care,  while 
all  that  was  required  of  him  was  ordinary  care. 

Objection  is  taken  to  the  court's  instruction  to  the  jury  to 
the  effect  that  if  the  defendant  company  failed  to  call  and 
examine  as  witnesses  the  employees  whose  fault  caused  or  con- 
tributed to  the  accident,  such  failure  created  a  presumption 
that  the  testimony  of  such  witnesses  would  be  unfavorable  to 
the  corporation  defendant.  The  evidence  showed,  without 
dispute,  that  two  of  the  employees  of  defendant,  Bunkers  and 
Volkers,  were  charged  with  the  duty  of  switching ;  that  they 
were  the  brakemen  in  charge  of  the  train ;  that  Volkers  was  the 
engine  foreman  who  gave  the  signal  to  the  engineer  to  take 
the  switch ;  that  Bunkers'  place  of  duty  was  at  the  end  of  the 
train,  but  as  previously  noted,  Poster,  the  engineer,  testified 
that,  although  Bunkers  was  supposed  to  be  at  the  end  of  the 
train  when  the  signal  was  given,  he  (Poster)  did  not  know 
that  such  was  the  fact.  The  character  of  the  train,  the  con- 
dition of  the  tracks,  and  the  lights,  and  the  location  and  doings 
of  the  various  trainmen  were  peculiarly  within  the  knowledge 
of  Volkers  and  Bunkers,  and,  although  not  called  as  witnesses, 
it  was  stipulated  that  they  were  present  in  court  during  the 
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trial  of  the  case.  The  plaintiff  established  a  prima  facie  case. 
The  defendant  offered  very  little  testimony,  practically  submit- 
ting its  case  on  the  showing  made  by  plaintiff.  This  case, 
therefore,  falls  within  the  well-settled  rule  that  **when  the  evi- 
der'^e  tends  to  prove  a  material  fact  which  imposes  a  liability 
on  a  party,  and  he  has  it  in  his  power  to  produce  evidence  which 
from  its  very  nature  must  overthrow  the  case  made  against  him 
if  it  is  not  founded  on  fact,  and  he  refuses  to  produce  such 
evidence,  the  presumption  arises  that  the  evidence,  if  pro- 
duced, would  operate  to  his  prejudice,  and  support  the  case  of 
his  adversary."  {Bone  v.  Hayes,  154  Cal.  765,  [99  Pac.  175] ; 
Code  Civ.  Proc,  sec.  2061,  subd.  7.) 

The  court  gave,  at  plaintiff's  request,  an  instruction  (No. 
17),  which,  among  other  things,  declared  that  **one  is  not 
chargeable  with  contributory  negligence  in  failing  to  antici- 
pate the  negligence  of  another,  and  in  not  providing  against 
it.  Every  one  has  a  right  to  presume  that  others  will  act  in 
a  lawful  and  proper  manner;  consequently  the  law  will  not 
hold  it  imprudent  in  a  plaintiff  to  act  upon  a  presumption 
that  the  defendant  has  done  or  will  do  his  duty."  This  in- 
struction in  the  particular  quoted,  and  in  so  far  as  it  might 
have  been  applied  to  the  facts  of  the  case,  was  error,  for  "it  is 
not  the  law  of  this  state  that  a  person  approaching  a  railroad 
crossing  is  authorized  to  assume  that  the  person  operating  a 
train  will  not  in  any  way  be  negligent  in  that  operation.  .  .  . 
Such  a  rule  would  abrogate  the  doctrine  of  contributory  negli- 
gence in  all  such  cases."  {Hutson  v.  Southern  California  Ry. 
Co.,  150  Cal.  703,  [89  Pac.  1093] ;  Herbert  v.  Southern  Pac, 
Co.,  121  Cal.  227,  [53  Pac.  651] ;  Griffln  v.  San  Pedro  etc.  R. 
Co.,  170  Cal.  776,  [L.  R.  A.  1916A,  842,  151  Pac.  282].)  We 
are  satisfied,  however,  from  a  consideration  of  the  instructions 
as  a  whole,  that  this  general  instruction  did  not  operate  to  mis- 
lead the  jury,  for  the  correct  rule  relative  to  contributory  neg- 
ligence was,  in  several  other  instructions,  stated  and  restated, 
and  thereby  the  effect  of  the  erroneous  instruction  was  palli- 
ated, if  not  entirely  negatived.  Thus,  instruction  No.  28, 
given  at  the  request  of  the  defendant,  was  one  of  several  di- 
rected to  the  point  that  **One  who  is  approaching  a  railroad 
track  cannot  rely  upon  the  fact  that  a  whistle  would  be  blown 
or  that  a  bell  would  be  rung,  or  that  lights  would  be  displayed, 
but  he  must  so  approach  the  track  that  even  though  the  whistle 
were  not  blown  or  the  bell  not  rung  or  that  no  sisals  were 
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given,  he  could  stop  his  vehicle  in  time  to  avoid  danger.'*  We 
are  not  unmindful  of  the  rule  that  conflicting  and  contra- 
dictory instructions  upon  a  material  phase  of  the  case  require 
a  reversal  where  it  cannot  be  ascertained  from  the  record 
before  us  which  instruction  prevailed,  or  waa  likely  to  prevail 
with  the  jury.  While  it  is  true  that  the  instruction  complained 
of  in  the  present  case  is  erroneous,  and  in  a  measure  in  conflict 
with  several  other  instructions  which  correctly  stated  the  rule 
of  law  relative  to  contributory  negligence,  nevertheless  the 
correct  rule  of  law  was  so  specifically  stated  and  restated  to 
the  jury  that  we  feel  that  the  idea  in  the  several  correct  in- 
structions must  have  preponderated  in  the  considerations  of 
the  jury,  and  that  as  a  consequence  the  erroneous  instruction 
neither  contributed  to,  nor  controlled,  the  verdict. 
Judgment  affirmed. 

Flood,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  24, 1918. 


[Civ.  No.    1810.     Third   Appellate  District.— April   27,   1918.] 

THE  PEOPLE,  etc.,  et  al..  Respondents,  v.  CITY  OF 
LEMOORE  (a  Municipal  Corporation),  et  al.,  Appel- 
lants. 

Municipal  C6rpobations — Annexation  of  TERRrroRY — Inhabited  and 
Uninhabited  Parcels— Procedure. — In  this  proceeding  to  test  the 
validity  of  an  attempted  annexation  to  the  city  of  Lcmoore  of 
three  hundred  and  eight  and  one-half  acres  of  land  designated 
as  "the  1916  addition  to  the  city  of  Lemoore,"  it  is  held  that 
inasmuch  as  some  of  the  parcels  were  inhabited  and  others  unin- 
habited, the  procedure  laid  down  by  the  act  of  1913  (Stats.  1913, 
p.  587)  should  have  been  followed  as  to  the  former,  and  the  pro- 
cedure laid  down  in  the  act  of  1899  (Stats.  1899,  p.  37)  as  to 
the  latter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

P.  E.  Kilpatrick,  and  J.  L.  C.  Irwin,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  Haven  &  Atheam,  and 
H.  Scott  Jacobs,  for  Respondents. 

BURNETT,  J. — The  purpose  of  the  proceeding  was  to  test 
the  validity  of  an  attempted  annexation  to  the  city  of  Lemoore 
of  308 V^  acres  of  land  designated  as  **the  1916  addition  to  the 
city  of  Lemoore."  A  general  demurrer  to  the  complaint  was 
overruled,  and  defendant  declining  to  answer,  judgment  was 
rendered  in  accordance  with  the  prayer  of  the  complaint  an- 
nulling such  purported  annexation.  The  question,  therefore, 
is  as  to  the  suflSciency  of  the  complaint  to  justify  the  decree. 

It  is  not  disputed  that  there  are  in  force  in  California  three 
separate  statutes  under  which  annexations  of  territory  to 
municipalities  may  be  made:  Acts  of  1889  (Stats.  1889, 
p.  358) ;  of  1899  (Stats.  1899,  p.  37) ;  and  of  1913  (Stats.  1913, 
p.  587). 

The  distinctive  features  of  these  acts,  as  far  as  germane  to 
the  present  consideration  and  pointed  out  by  respondents,  are 
as  follows: 

(1)  Act  of  1889  for  annexation  of  inhabited  territory  upon 
petition  of  electors  of  existing  city. 

(2)  Act  of  1899  for  annexation  of  uninhabited  territory. 

(3)  Act  of  1913  for  annexation  of  inhabited  territory  upon 
petition  of  electors  in  territory  proposed  to  be  annexed,  which 
territory  may  be  either:  (a)  One  body  (sees.  2  to  4)  or  (b) 
Two  or  more  bodies,  which  must  be  submitted  as  separate 
propositions.     (Sec.  6.) 

In  applying  the  law  thus  enunciated  to  the  facts  set  out  in 
the  complaint  these  two  inquiries  are  suggested  by  counsel: 

1.  Should  the  proposed  annexation  of  the  territory  described 
in  the  complaint  have  been  attempted  as  inhabited  or  uninhab- 
ited territory!  2.  If  the  territory  can  "fairly  be  said  to  be  in- 
habited," then  should  it  have  been  ro<rarded  as  one  body  of 
land  or  as  "two  or  more  bodies  of  outside  territory,"  each  one 
of  which  should  have  been  submitted  to  the  electors  separately 
under  the  provisions  of  section  6  of  the  act  of  1913 1 

It  seems  plain  that  the  first  of  these  qnostinns  cannot  be 
answered  so  as  to  support  the  judgment  of  the  court  below. 
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If  the  308%  acres  be  regarded  as  one  tract,  it  must  be  consid- 
ered as  inhabited,  for  the  simple  reason  that  ninety-nine  peo- 
ple reside  upon  it. 

There  would  be  no  diflference  in  principle  if  the  tract  were 
composed  of  ten  acres  or  of  one  acre.  If  A  owns  a  farm  of 
308V^  acres  composed  of  one  tract  and  B  one  of  ten  acres  and 
each  resides  upon  his  land,  it  would  be  just  as  inapt  to  say 
that  any  part  of  A's  land  is  uninhabited  as  to  so  affirm  of  B's 
land.  The  fact  of  occupancy  is  not  limited,  manifestly,  to  the 
space  occupied  by  the  building  or  buildings,  but  extends  to 
every  portion  of  the  single  tract  of  which  that  space  is  an 
undivided  part.  It  may  be  difficult  to  formulate  a  description 
that  can  be  applied  with  accuracy  to  every  situation,  but  to 
say  that  any  portion  of  a  single  and  separate  tract  of  land  is 
uninhabited  when  people  actually  reside  within  the  boundaries 
of  that  tract  of  land  involves  a  contradiction  in  terms. 

The  real  point  of  controversy  here  is  whether  such  land  was 
properly  regarded  as  a  single  tract,  and  as  to  this  we  entertain 
no  doubt  that  the  court  below  was  right  in  impliedly  holding 
tbat  it  was  composed  of  several  parcels  and  under  the  law  of 
1913  should  have  been  submitted  to  a  separate  vote. 

Paragraph  9  of  the  complaint  is  as  follows: 

"The  territory  attempted  to  be  annexed  by  the  proceedings 
hereinabove  set  forth  and  designated  as  *The  1916  addition  to 
the  city  of  Lemoore'  is  platted  on  a  map  hereunto  annexed  and 
marked  'Exhibit  A'  and  by  this  reference  made  a  part  hereof. 
Said  territory  is  not  a  single  body  of  territory  lying  contiguous 
to  the  City  of  Lemoore,  but  in  fact,  by  reason  of  natural 
boundaries  and  diversity  of  uses  is  constituted  and  composed 
of  nine  separate  and  distinct  parcels  of  land,  which  said  par- 
cels of  land  are  described  as  follows,  to  wit:  Parcel  No.  1,  con- 
tains approximately  forty-eight  (48)  acres,  is  contiguous  to 
said  city  of  Lemoore  and  adjoins  portions  of  the  southerly  and 
easterly  corporate  limits  of  said  city.  Said  parcel  is,  however, 
wholly  disconnected  with  any  of  the  other  property  proposed 
to  be  annexed  to  said  city  of  Lemoore,  except  that  it  is  con- 
nected with  parcel  No.  2,  hereinafter  described,  by  a  strip  of 
land  1650  feet  in  length  by  20  feet  in  width,  and  which  strip 
of  land  is  part  of  a  public  county  road.  This  parcel  consti- 
tutes a  portion  of  a  farm  belonging  to  the  relator,  J.  H.  Fox, 
and  is  and  was  at  all  times  herein  mentioned  entirely  used  for 
farming  purposes.    Said  parcel  is  and  at  all  times  herein 
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mentioned  was  entirely  uninhabited  and  no  person  resided  op 
now  resides  thereon." 

Parcel  No.  2  is  described  as  containing  twenty-three  acres 
and  bounded  on  the  north  and  east  by  the  corporate  limits  and 
on  the  south  and  west  by  county  roads,  and  it  is  alleged  that, 
while  subdivided  for  residential  purposes,  no  person  resides 
upon  it. 

Parcel  No.  3  contains  thirty  acres,  is  separated  from  parcel 
No.  2  and  parcels  Nos.  4  and  5  by  county  roads,  and  is  con- 
tiguous to  the  corporate  limits  only  at  the  northeast  comer  of 
said  parcel.  It  constitutes  a  part  of  a  farm  and  has  one 
dwelling-house  upon  it  occupied  by  three  persons. 

Parcel  No.  4  contains  thirteen  and  one-half  acres.  It  has 
been  subdivided  for  residence  purposes  and  is  inhabited  by 
forty  persons. 

Parcel  No.  5  contains  eighteen  acres,  separated  from  the 
corporate  limits  by  parcel  No.  4.  It  has  been  subdivided  for 
residence  purposes  and  is  known  as  the  Sunset  Addition.  No 
person  resides  upon  any  portion  of  it  nor  have  any  streets 
been  constructed  therein. 

Parcel  No.  6  contains  twenty-nine  and  one-half  acres  and  is 
contiguous  to  the  northern  part  of  the  western  corporate  lim- 
its,  but  is  separated  from  parcels  Nos.  4  and  5  by  the  right  of 
way  of  the  Southern  Pacific  Railroad  Company  and  from  par- 
cel No.  7  by  a  county  road.  It  is  used  for  farming  purposes 
and  is  entirely  uninhabited. 

Parcel  No.  7  contains  eighty  aeres,  is  contiguous  to  the 
northern  limits  of  the  city,  and  is  separated  from  parcels 
Nos.  6  and  7  by  county  roads.  Said  parcel,  with  the  excep- 
tion of  four  acres  in  the  southeast  corner  thereof,  is  a  portion 
of  a  ranch  belonging  to  the  relator,  Lemoore  Land  and  Fruit 
Growing  Company,  and  used  for  farm  purposes.  **Said  par- 
cel, with  the  exception  of  said  four  acres,  is,  and  at  all  times" 
herein  mentioned  was,  totally  uninhabited  and  no  person 
resided  or  now  resides  thereon.  The  excepted  parcel  of 
four  acres  above  referred  to  contained  a  winery  at  the  time 
of  said  annexation.  Said  winery  was  occupied  by  five  per- 
sons, a  night  watchman,  his  wife,  and  two  children,  and  an 
engineer.     They  were  all  transient  and  none  of  them  a  voter. 

Parcel  No.  8  contains  forty-seven  and  one-half  acres  and  is 
separated  from  parcel  No.  7  by  a  county  road  and  from  par- 
cel No.  9  b}  a  right  of  way  of  the  Southern  Pacific  Company. 
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It  is  composed  of  portions  of  three  ranches.  There  are  two 
dwellings  on  the  southwest  comer  of  said  parcel  occupied  by 
six  persons,  who  are  not  voters. 

Parcel  No.  9  contains  nineteen  acres  and  is  separated  from 
parcel  No.  8  by  a  right  of  way  of  the  Southern  Pacific  Com- 
pany. This  parcel  has  been  subdivided  for  residence  pur- 
poses and  is  occupied  by  forty-five  persons. 

We  herewith  present  a  copy  of  said  exhibit  '*  A,"  which  por- 
trays the  situation  as  thus  described  in  the  complaint. 


ICa»  Showing  TMrltorr  AttempUd  to  bo  Aaaozod  to 
Citj  of  Lomboro. 

Sealo  1  inch  to  800  tooL 

ProaoBt  oorporoto  Itmiu.  City  of  Lemoort  t  \\ 

loboMted  twntory  ottomrt»d  to  bo  ottnozod  teiaS^-s^^^HM?!?^ 

OBinbobflod  ttrrltonr  mttomptod  to  bo  aonaod  h>: '-•"-:.■••  .         ■■  -      ] 

We  think  it  must  fairly  be  said  from  the  foregoing  that  the 
new  territory  constituted  more  than  one  body,  and  that  some 
of  the  parcels  were  inhabited  and  others  uninhabited. 
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As  to  the  former,  the  procedure  indicated  by  section  6  of 
the  act  of  1913  should  have  been  taken  as  follows:  ''The  notice 
of  such  election  shall  state  as  separate  propositions  to  be  sub- 
mitted at  such  election  the  question  of  the  annexation  of  each 
body  of  new  territory  in  the  same  manner  as  hereinbefore  pro- 
vided in  the  case  of  the  notice  of  an  election  in  such  municipal 
corporation  at  which  the  question  of  the  annexation  of  only  one 
body  of  new  territory  thereto  is  submitted ;  and  the  question 
as  to  each  such  body  of  new  territory  shall  be  printed  upon 
the  ballots  to  be  used  at  such  election  and  the  same  shall  be 
voted  upon  separately  in  like  manner  as  hereinbefore  provided 
in  the  case  of  the  submission  of  the  question  of  the  annexation 
of  one  body  of  such  territory.'* 

As  to  the  portions  or  bodies  not  inhabited  we  are  persuaded 
that  the  statute  of  1899  should  have  been  followed.  Appel- 
lant in  its  brief  admits  that  separate  elections  could  be  com- 
pelled ''in  the  case  of  numerous  parcels  contiguous  to  the  city 
but  separated  from  each  other  so  that  they  could  not  be  con- 
sidered a  contiguous  body.** 

If  we  confine  our  attention  to  parcels  Nos.  1  and  2,  it  would 
be  a  strained  construction  to  hold  that  they  were  made  a  con- 
tinuous and  contiguous  body  by  the  attempt  to  join  them 
through  the  instrumentality  of  a  portion  of  a  public  road 
twenty  feet  wide  and  1,650  feet  long.  They  remain  two  sepa- 
rate and  distinct  bodies.  The  continuity  of  other  portions  is 
prevented  also,  and  they  are  divided  into  separate  parcels  by 
county  roads  and  the  right  of  way  of  the  Southern  Pacific 
Company. 

We  may  notice  some  of  the  cases  cited  by  respondent  as 
involving  a  situation  somewhat  analogous  to  that  presented 
here. 

In  WOd  V.  People,  227  111.  556,  [81  N.  E.  707],  the  pro- 
ceeding  was  in  quo  warranto  to  test  the  validity  of  the  in- 
corporation of  a  village.  The  plat  shows  that  to  the  original 
inhabited  hamlet  the  incorporators  proposed  to  annex  several 
narrow  strips  of  land  running  in  several  directions  from  the 
inhabited  portion  of  the  hamlet  Toward  the  southwest  a 
long  strip  was  run  with  three  angles,  and  from  the  bottom  of 
the  last  strip,  along  a  section  line,  was  run  a  narrow  strip 
fifty  feet  in  width  and  half  a  mile  long  which  connected  a 
square  body  of  land  with  the  rest  of  the  proposed  incorpora- 
tion.   Some  of  the  other  strips  were  not  contiguous  except 
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that  they  cornered  on  each  other.  It  was  held  that  these 
strips  which  simply  cornered  were  not  contiguous,  and  as  to 
the  connecting  fifty-foot  strip  the  court  said:  "It  is  apparent 
that  the  fifty-foot  strip  is  merely  included  for  the  purpose  of 
connecting  the  piece  of  ground  at  the  west  end  thereof  with 
other  territory  in  the  village.  It  is  also  apparent  that  the 
piece  of  ground  at  the  west  end  of  the  strip  is  not  in  fact  con- 
tiguous to  grounds  in  the  village  other  than  that  strip.  The 
use  of  that  strip  to  connect  the  tract  at  its  western  extremity 
with  other  territory  in  the  village  is  a  mere  subterfuge  and  not 
a  compliance  with  the  law.  It  is  useless  to  discuss  the  plea 
further.*' 

In  Linn  County  Bank  v.  Hopkins,  47  Kan.  582,  [27  Am.  St. 
Rep.  310,  28  Pac.  606],  the  question  was  whether  two  corner- 
ing lots  of  land  constituted  one  tract  so  as  to  be  included  in 
a  homestead,  and  the  court  said: 

"Does  the  constitution  exempt  two  tracts  of  land  aa  a 
homestead  which  corner!  It  has  been  settled  by  the  court 
that  a  homestead  must  consist  of  only  one  tract  of  land. 
{Randall  v.  Elder,  12  Kan.  257,  and  authorities  there  cited.) 
In  the  case  of  Kresin  v.  Mau,  15  Minn.  119,  it  was  said :  'Two 
tracts  of  land  mutually  touching  only  at  a  common  corner — 
a  mere  point — cannot,  according  to  any  ordinary,  or  author- 
ized use  of  language  be  spoken  of  as  constituting  one  body  or 
tract  of  land.'  The  same  construction  has  been  placed  upon 
acts  of  Congress  in  relation  to  the  entry  of  public  lands.  (1 
Leslie's  Land  Laws,  Reg.  and  Dec.  360.  See,  also.  Hill  v. 
Bacon,  43  111.  477;  Aldrich  v.  Thurston,  71  HI.  324;  Thomp- 
son on  Homestead  Exemptions,  sees.  120,  145,  147.)" 

In  the  Bolen  Coal  Co.  v.  Ryan,  48  Mo.  App.  515.  it  was  held 
that  lots  separated  from  each  other  by  an  alley  were  not  con- 
tiguous so  as  to  permit  a  single  mechanic's  lien  to  be  enforced. 

Anvil  H.  dk  D.  Co,  v.  Code,  182  Fed.  205,  [105  C.  C.  A.  45], 
involved  a  similar  question  as  to  assessment  work  on  mining 
claims  and  the  circuit  court  of  appeals  of  the  ninth  circuit 
said:  **The  two  claims  last  named  are  not  made  contiguous  by 
the  fact  that  Lucky  Fraction  comers  with  each  Two  tracts 
of  land  which  touch  at  a  common  corner  are  not  contiguous." 

Another  case  more  directly  in  point  is  Capuchino  Land  Co, 
V.  Board  of  Trustees  of  San  Bruno,  34  Cal.  App.  239,  [167 
Pac.  178],  wherein  the  matter  was  clearly  considered  and  co- 
gently treated  by  the  first  district  court  of  appeal.    There  is 
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no  appreciable  difference  in  principle  between  that  case  and 
this,  and  the  reason  is  just  as  persuasive  here  as  there  for  sus- 
taining the  judgment  of  the  lower  court. 

Of  course,  it  is  true,  as  stated  in  People  v.  City  of  Los  An- 
geles,  154  Cal.  220,  [97  Pac.  311],  that  the  ''question  whether 
any  particular  territory  of  the  shape,  extent,  and  character 
fixed  should  be  annexed  to  a  municipality  is  purely  political 
for  the  exclusive  determination  of  the  voters  of  the  municipal- 
ity sought  to  be  annexed  and  with  the  wisdom  of  such  deter- 
mination the  courts  have  no  power  to  interfere." 

But,  it  is  equally  true,  as  therein  affirmed,  that  the  courts 
have  the  right  to  interfere  when  some  substantial  provision  of 
the  law  has  been  violated,  and  such,  we  believe,  is  this  case. 

We  consider  it  manifestly  unjust  and  inequitable  under  the 
circumstances  described  by  the  complaint  for  the  electors  re- 
siding in  the  two  inhabited  parcels  Nos.  4  and  9  to  determine 
the  annexation  of  the  other  parcels  against  the  will  of  their 
owners. 

In  conclusion,  we  may  say  that  possibly  by  answer  an  issue 
might  have  been  tendered  so  that  it  could  be  shown  that  these 
various  tracts  were  used  and  treated  as  one  tract  and  were, 
therefore,  properly  subject  to  the  proceeding  taken,  but  we 
are  satisfied  that  their  separate  character  is  disclosed  by  their 
location,  their  diflFerent  use,  and  the  different  conditions  as 
to  inhabitants,  as  set  forth  in  the  complaint. 

We  think  the  judgment  is  right,  and  it  is  therefore  afiirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judcrment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  24,  1918,  and  the  following  opin- 
ion then  rendered  thereon : 

THE  COURT.— The  conclusion  of  the  district  court  of  ap- 
peal is  fully  sustained  by  what  is  correctly  stated  as  to  parcel 
No.  1,  and  the  remaining  parcel  or  parcels,  and  in  denying  a 
hearing  in  this  court  we  are  not  called  upon  to  express  or  indi- 
cate any  opinion  with  regard  to  whether  the  parcels  other 
than  that  numbered  1  together  constitute  a  single  body  of  land. 

Our  denial  of  the  petition  for  a  hearinir  in  this  court  is  not 
to  be  taken  as  an  assent  to  what  is  said  in  the  opinion  of  the 
district  couit  of  appeal  on  this  point. 
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[av.   No.   2224.    Hrat  AppeDate  DiBtriet.— April   29,   1918.] 

CRANE  COMPANY  (a  Corporation),  Respondent,  v.  MARY- 
LAND  CASUALTY  COMPANY  (a  Corporation),  Ap- 
pellant. 

Mechanics'  Lieks — Reoovsbt  on  Statutory  Bond — Filing  of  Lien 
Essential. — Under  the  mechanic'B  lien  law,  only  those  persons  who 
have  filed  their  claims  of  lien  are  entitled  to  recover  upon  the 
statutory  bond  furnished  pursuant  to  section  1183  of  the  Code  of 
Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.      J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Ralph  Wilson,  and  Charles  B.  Morris,  for  Appellant 

Milton  Newmark,  for  Respondent. 

A.  A.  Moore,  Stanley  Moore,  and  L.  R.  Weinmann,  as  Amici 
Curiae. 

BEASLY,  J.,  pro  tent, — The  defendant,  Maryland  Casualty 
Company,  appeals  from  a  judgment  in  favor  of  plaintiff  upon 
a  statutory  bond  furnished  pursuant  to  section  1183  of  the 
Code  of  Civil  Procedure  by  the  defendant  to  the  owner  of  the 
building  that  was  being  erected  by  Sicbert  &  Company,  as  con- 
tractors, and  for  which  the  plaintiff.  Crane  &  Company,  fur- 
nished materials. 

The  sole  question  in  the  case  is  whether  or  not  it  was  a  con- 
dition precedent  to  the  recovery  by  the  respondents  in  this 
action  against  appellants  upon  their  bond  that  the  respondent 
file  a  claim  of  lien  pursuant  to  the  provisions  of  the  mechanic's 
lien  law.  The  trial  court  decided  this  question  in  the  nega- 
tive, and  in  accordance  with  this  answer  gave  judgment  for 
plaintiff,  although  plaintiff  had  filed  no  such  claim.  The  an- 
swer given  by  the  trial  court  to  the  question  was  incorrect  and 
the  judgment  must,  therefore,  be  reversed,  and  it  is  so  ordered. 
{Hubbard  v.  Jurian,  35  Cal.  App.  757,  [170  Pac.  1093].) 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.   No.  2317.    First   Appellate   District.— April   29,   1918.] 

MEUCHANTS  COLLECTION  AGENCY,  (a  Corporation), 
Respondent,  v.  JAMES  D.  EOANTREE  et  al.,  Appel- 
lants. 

PBOMISSOBT      NOTB  —  THKEAT      of     CWICINAL      PbOSECUTION  —  PUBUC 

Policy— Von)  Instbumknt. — ^A  promissory  note  obtained  by  threats 
of  criminal  prosecution  for  embezzlement  is  against  public  policy 
and  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  and  from  an  order  denying  a 
new  trial.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leon  Samuels,  Jos.  L.  Taaffe,  and  Chas.  J.  McDonnell, 
for  Appellants. 

E.  H.  Wakeman,  for  Respondent 

BEASLY,  J.,  pro  tern. — This  action  was  brought  to  recover 
the  balance  due  on  a  promissory  note  in  the  sum  of  $3,950, 
executed  by  the  defendants  in  favor  of  Gilmartin  Company  (a 
corporation),  plaintiff's  assignor,  upon  which  the  amount  of 
$1,125  had  been  paid.  The  defense  offered  by  both  defendants 
was  lack  of  consideration  for  the  note  and  duress  in  obtaining 
it.  The  trial  court  found  against  these  defenses,  and  awarded 
plaintiff  judgment  as  prayed.  This  appeal  is  from  the  judg- 
ment and  an  order  denying  defendants'  motion  for  a  new  trial. 

James  Roantree  was  employed  before  the  San  Franci&co 
fire  of  April  18,  1906,  as  bookkeeper  for  the  Gilmartin 
Company,  a  printing  concern,  and  received  for  his  services 
$125  a  month.  The  printing  establishment  was  totally  de- 
stroyed in  that  fire,  and  in  the  month  of  July  thei*eafter  the 
company  undertook  to  re-establish  its  business.  Roantree  was 
re-employed,  and  acted  in  the  various  capacities  of  bookkeeper, 
salesman,  solicitor,  assistant  manager,  and  at  times  sole  man- 
ager, and  as  such  devoted  more  time  and  was  burdened  with 
more  arduous  and  responsible  duties  than  formerly.  No  sal- 
ary was  formally  fixed  for  him  by  the  officers  of  the  company, 
but  he  drew  from  time  to  time  during  each  month  as  he  needed 
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it  sums  whieh  at  the  end  of  four  and  one-half  years  aggregated 
an  amount  which  would  represent  payments  to  him  of  $290 
a  month.  These  sums  so  received  by  Roantree  were  drawn 
openly  and  were  all  duly  entered  upon  the  books  of  the  con- 
cern, either  by  himself  or  an  assistant  bookkeeper.  In  Decem- 
ber, 1910,  Roantree,  having  accepted  a  position  with  another 
printing  establishment,  gave  notice  of  his  intended  resignation 
from  the  Qilmartin  Company,  and  asked  the  president,  James 
Qilmartin,  for  an  adjustment  of  certain  money  invested  by  him 
in  the  company.  Qilmartin  then  charged  Roantree  with  hav- 
ing  drawn  from  the  funds  of  the  company  some  five  thousand 
dollars  more  than  he  was  entitled  to,  and  demanded  restitution 
thereof.  Roantree  denied  that  he  owed  anything,  claiming 
that  all  moneys  drawn  by  him  were  in  payment  of  salary. 
The  matter  was  placed  in  the  hands  of  the  company's  attorney, 
and  a  demand  made  upon  Roantree  for  the  sum  of  four  thou- 
sand one  hundred  dollars,  this  amount  being  arrived  at  as  a 
balance  claimed  to  be  due  from  Roantree  for  money  drawn  as 
above  stated  after  crediting  him  with  $150  a  month  as  salary 
for  the  first  six  months  after  his  re-employment,  and  two  hun- 
dred dollars  a  month  for  the  remainder  of  the  period  down  to 
December,  1910. 

The  evidence  showed  that  the  attorney  for  Qilmartin  Com- 
pany threatened  that  the  company  would  have  Roantree  ar- 
rested for  embezzlement  if  he  did  not  pay  the  sum  which  they 
claimed  Roantree  had  overdrawn  his  salary.  In  their  answer 
the  defendants  alleged  that  Roantree  was  not  indebted  to  the 
Qilmartin  Company  in  any  sum  of  money  whatsoever;  and 
that  the  execution  of  the  note  was  obtaind  by  duress,  in  that 
the  Qilmartin  Company  threatened  to  institute  criminal  pro- 
ceedings against  Roantree  unless  himself  and  his  wife  exe- 
cuted the  note,  and  that  by  reason  of  these  threats  and  to  avoid 
the  threatened  criminal  proceedings  they  did  execute  it.  The 
court  found  against  defendants  on  these  issues  of  their  an- 
swer. The  only  real  question  here  is  whether  the  finding  of 
the  court  that  the  note  was  not  executed  because  of  these 
threats  is  sustained  by  the  evidence. 

Mrs.  Roantree  testified  that  she  signed  the  note  only  because 
of  the  threats.  Roantree 's  testimony  as  to  the  reason  for  his 
signing  the  note  was  the  same.  That  the  attorney  for  the  Gil- 
martin  Company  had  threatened  Roantree  with  criminal  pro- 
ceedings unless  he  signed  the  note  is  admitted  by  him. 
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The  facts  of  this  case  bring  it  fairly  within  the  rule  declared 
in  the  case  of  Morrill  v.  Nightingale,  93  Cal.  452,  [27  Am.  St. 
Rep.  207,  28  Pac.  1068],  where  it  is  said:  "The  consent  of  a 
party  to  a  contract  must  be  free,  and  it  is  not  free  when  ob- 
tained through  duress  or  menace.  Section  1569  of  the  Civil 
Code  declares  duress  to  consist  in  the  'unlawful  confinement 
of  the  person  of  the  party'  or  *of  the  husband  or  wife  of  such 
party,'  etc.,  or  *the  confinement  of  such  person,  lawful  in 
form,  but  fraudulently  obtained.'  Section  1570  provides, 
menace  consists  in  a  threat  of  the  duress  above  specified,  or 
of  a  threat  of  injury  to  the  charater  of  such  person.  In  this 
case  there  was  no  arrest  and  confinement,  hence  no  duress; 
but  the  history  of  the  transaction  as  disclosed  by  the  findings 
clearly  indicates  threats  of  imprisonment  upon  a  charge  of 
embezzlement,  which  in  effect  necessarily  were  threats  of  in- 
jury to  the  character  of  defendant  Nightingale,  and  conse- 
quently a  menace."  The  doctrine  of  the  case  just  quoted  has 
been  very  recently  reiterated  and  affirmed  by  the  supreme 
court  in  the  case  of  People  v.  Beggs,  178  Cal.  79,  [172  Pac. 
152],  in  support  of  the  declaration  that  "the  law  does  not  con- 
template the  use  of  criminal  purposes  as  a  means  of  collecting 
a  debt.  To  invoke  such  process  for  the  purpose  named  is,  as 
held  by  all  authorities,  contrary  to  public  policy,"  and  by  way 
of  emphasis  the  supreme  court  in  the  case  of  Beggs  supposes  a 
situation,  based  upon  circumstances  which  are  not  materially 
different  from  the  facts  in  the  instant  case,  thus:  "If  instead 
of  paying  the  two  thousand  dollars,  Da  Rosa  (the  complaining 
witness  in  the  Beggs  case),  under  the  circumstances  shown  to 
exist,  had  given  his  note  and  a  mortgage  securing  the  same, 
then  under  the  authority  of  the  case  cited  (Morrill  v.  Night- 
ingale, supra),  payment  thereof  could  not  have  been  enforced, 
the  reason  therefor  being  that  the  execution  of  the  security 
was  procured  by  the  wrongful  use  of  fear,  induced  by  the 
threat  to  prosecute  him  for  the  crime  out  of  which  the  indebt- 
edness arose. "  Upon  the  authority  of  that  case  it  is  clear  that 
the  execution  of  the  note  in  suit  was  obtained  from  the  defend- 
ant by  means  of  menace  and  therefore  no  recovery  should  be 
had  thereon. 

Pursuant  to  the  reason  and  authority  of  these  cases  it  must 
be  held  that  the  finding  of  the  court,  above  referred  to,  to  the 
effect  that  this  note  was  not  obtained  by  the  threats  of  crim- 


Digiti 


zed  by  Google 


April,  1918.]  Catlett  v.  Bennett.  91 

inal  prosecution  was  not  sustained  by  the  evidence,  and  as  the 
finding  was  vital  to  the  judgment,  the  case  must  be  reversed, 
and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 


[CiT.  No.   1842.    Third   Appellate  District.— April   29,   1918.] 

J.  B.  CATLETT,  Respondent,  v.  P.  H.  BENNETT  et  al.,  Ap- 

pellants. 

Negligence— Breaking  of  Levee— Flooding  of  Land — Defective  Con- 
struction OF  Canal — Inference  from  ITvidence. — In  this  action 
for  damages  to  crops  caused  bj  the  flooding  of  plaintifiT's  land, 
due  to  the  breaking  of  the  levee  of  a  reclamation  district,  it  is  held 
that  it  is  not  an  unreasonable  inference  that  the  levee  would  not 
have  given  awaj  if  the  additional  water  had  not  been  projected 
against  it  bj  reason  of  the  negligence  of  the  reclamation  district 
trustees  in  the  construction  of  the  canaL 

Id. — Measure  of  Damage  to  Crops. — In  such  an  action,  the  measure 
of  plaintiff's  damages  is  to  be  determined  by  finding  the  value 
of  the  probable  yield  and  the  market  value  of  the  crop  had  it 
not  been  damaged,  less  the  cost  of  producing  and  marketing  the 
crop. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    K.  S.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Carlin,  for  Appellants. 

M.  E.  Sanborn,  and  Laurence  Schilling,  for  Respondent. 

BURNETT,  J. — The  action  was  for  damages  to  crops  caused 
by  the  flooding  of  plaintiff's  land  in  January,  1914.  The  gist 
of  the  complaint  is  shown  by  these  allegations: 

**Tliat  defendants  did,  during  the  early  part  of  the  year 
1913  excavate  and  cut  a  canal  and  build  a  levee  [describing 
it]  ;  that  said  canal  and  said  levee  cut  through  a  high  ridge 
rnnnini?  in  an  easterly  and  westerly  direction;  that  said  high 
ridge  had  always  heretofore  protected  the  lands  and  crops  of 
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plaintiff  from  the  overflow  waters  of  Pleasant  Grove  Creek 
and  from  the  flow  of  waters  on  the  Southeasterly  side  of  said 
high  ridge;  that  plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief,  states  that  said  canal  and  levee 
was  a  part  of  a  scheme  of  the  defendants  to  build  a  system  of 
levees  and  canals  for  the  purpose  of  constructing  a  by-pass 
between  Reclamation  District  1000  and  Reclamation  District 
1001  for  carrying  off  the  drainage  and  overflow  waters  of  the 
adjacent  country  and  the  overflow  from  Pleasant  Grove 
Creek.'*  (It  may  be  stated  here  that  defendants  were  and  are 
the  trustees  of  said  Reclamation  District  No.  1000.) 

''That  when  defendants  had  excavated  said  canal  and  built 
said  levee  between  the  points  aforesaid  they  ceased  and  aban- 
doned their  work  on  their  said  scheme  to  construct  the  by- 
pass and  did  not  complete  their  plan  and  failed  to  complete 
the  canal  and  levee  in  question  or  to  build  other  canals  or 
levees  to  take  care  of  the  overflow  waters  of  Pleasant  Grove 
Creek  and  the  country  lying  on  the  southeast  side  of  said  high 
ridge;  that  the  canal  so  constructed  by  defendants  was  con- 
structed with  a  pitch  that  caused  the  waters  from  the  over- 
flow of  Pleasant  Grove  Creek  and  the  waters  from  the  country 
on  the  southeast  side  of  said  high  ridge  to  flow  directly 
towards  and  against  the  lands  and  levees  of  plaintiff  in  addi- 
tion to  the  waters  that  usually  flowed  against  said  levees ;  and 
that  the  levee  so  built  by  defendants  helped  to  divert  and 
cause  to  flow  into  said  canal  as  aforesaid  the  overflow  waters 
from  Pleasant  Grove  Creek  and  the  waters  from  country  on 
the  southeast  side  of  said  high  ridge ;  that  defendants  left  said 
canal  and  levee  incomplete,  and  said  canal  open  and  unob- 
structed; that  by  reason  of  the  foregoing  acts  of  defendants 
the  overflow  waters  from  Pleasant  Grove  Creek  and  the  waters 
from  the  vicinity  lying  Southeast  of  said  high  ridge  did,  on 
or  about  the  Ist  day  of  January,  1914,  flow  through  the  said 
canal  and  against  the  levee  surrounding  the  land  of  plaintiff 
and  augmented  the  water  ordinarily  flowing  against  said 
levees  to  such  an  extent  that  said  levees  were  broken  down  and 
destroyed;  that  if  said  canal  had  never  been  excavated,  or 
said  levee  never  been  built,  or  if  said  scheme  of  defendants  had 
been  completed  said  overflow  waters  from  Pleasant  Grove 
Creek  and  from  the  vicinity  lying  northeast  of  said  high  ridge 
would  never  have  been  added  to  the  waters  ordinarily  flowing 
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against  the  levees  surrounding  plaintiff 's  lands  and  caused 
them  to  break  down  to  his  damage  as  aforesaid." 

Appellants  in  their  brief  contend  for  three  propositions: 
**1.  The  evidence  is  insufficient  to  prove  that  the  damage  to 
plaintiff's  crop  was  caused  by  any  of  the  acts  of  defendants 
or  for  that  matter  from  any  waters  coming  thereto  from  the 
south  of  plaintiff's  land;  that  is  to  say,  from  the  direction  of 
Reclamation  District  1000.  2.  There  is  no  evidence  to  prove 
any  loss  of  plaintiff  in  connection  with  his  levees.  3.  Errors 
of  law  committed  by  the  lower  court  in  adopting  what  we  claim 
to  have  been  an  incorrect  method  of  computation." 

Of  these  contentions  the  only  one  concerning  which  there 
can  be  any  serious  controversy  is  the  first  one.  As  to  this, 
from  a  reading  of  the  entire  record,  the  conviction  arises  that 
the  evidence  is  not  very  persuasive.  However,  we  think  it 
cannot  be  said  that  the  finding  adverse  to  appellants  is  en- 
tirely unsupported.  The  only  particular  omission  urged  by 
appellants  is,  that  the  evidence  does  not  show  that  the  levee 
protecting  plaintiff's  land  was  broken  by  the  waters  flowing 
from  the  south  in  the  canal  constructed  by  the  defendants. 

As  to  the  construction  of  the  canal  itself  by  defendants,  its 
condition  as  described  in  the  complaint,  and  the  fact  that  it 
caused  a  large  volume  of  flood  water  to  be  thrown  against  the 
land  of  plaintiff,  there  is  no  serious  controversy,  and  these  con- 
siderations need  receive  no  further  attention.  The  other  point 
is  not  so  clear  by  reason  of  the  fact  that  quite  a  volume  of  flood 
water  was  precipitated  against  plaintiff's  said  levee  through  a 
water-way  called  King  Creek  coming  from  the  north,  with 
which,  admittedly,  appellants  had  no  connection.  As  to  this 
appellants  claim:  ** There  is  no  dispute  whatever  in  the  testi- 
mony that  the  waters  of  King  Creek  alone  would  have  done 
all  the  damage  claimed  to  have  been  suffered  by  plaintiff;  and 
while  there  is  some  evidence  to  the  effect  that  where  these 
breaks  occurred  certain  waters  from  the  south  and  east  passed 
through  these  breaks  commingling  with  the  waters  of  King 
Creek,  yet  we  claim  that  the  damage  had  been  done  independ- 
ent of  any  action  of  these  waters,  and  that  even  as  to  those  a 
large  portion  came  from  the  east  and  only  a  relatively  small 
portion  of  the  waters  from  the  south  ever  reached  either  of 
these  breaks.  We  claim  there  is  no  evidence  in  the  record 
which  tends  to  show  by  anything  which  may  be  called  substan- 
tive prouf  that  these  breaks  were  not  caused  solely  by  the 
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action  of  the  waters  of  King  Creek,  and  then  after  these  breaks 
had  thus  been  caused,  the  amount  of  contribution  to  any 
possible  damage  by  waters  which  reached  plaintiff's  land  from 
and  through  this  intercepting  canal  to  the  south  was  so  insig- 
nificant as  not  to  amount  to  a  material  contributory  cause." 

In  reference  to  this  contention,  however,  it  may  be  said  that 
if  the  levee  had  held,  no  damage  would  have  been  done  to  the 
land.  This  appears  clear  enough  from  the  testimony.  We 
think,  also,  that  it  is  not  an  unreasonable  inference  that  the 
levee  would  not  have  given  way  if  the  additional  water  had 
not  been  projected  against  it  by  reason  of  the  neglij:cnce  of 
appellants  in  constructing  said  incomplete  canal.  This  is  not 
a  matter  capable  of  demonstration.  It  rests  somewhat  on 
opinion  based  upon  a  consideration  of  the  surrounding  circum- 
stances. There  was  no  attempt  at  a  technical  exposition  of 
the  strength  of  said  levee  or  of  the  pressure  upon  it  caused  by 
the  waters  coming  from  the  north  or  from  the  south,  but  wit- 
nesses testified  substantially  that  it  had  before  withstood  the 
impact  of  a  larger  volume  of  water  from  said  King  Creek,  and 
that  when  the  break  occurred  more  water  was  bcim?  thrown 
against  it  through  the  said  canal  constructed  by  defendants 
than  through  said  creek,  and,  hence,  we  may  say  it  was  not  an 
unreasonable  deduction  drawn  by  the  trial  judge  "that  the  neg- 
ligence of  defendants  was  a  proximate  contributory  cause  of 
the  injury."  If  the  negligence  of  defendants  contributed  to 
the  breaking  of  the  levee,  then,  manifestly,  it  would  be  unim- 
portant what  part  of  the  water  that  overflowed  the  land  came 
from  said  King  Creek  and  what  part  from  the  canal.  How- 
ever, as  to  this  there  is  testimony  that  the  larger  part  came 
from  the  canal. 

Of  the  $832.15  awarded  as  damages,  the  court  allowed  the 
sum  of  one  hundred  dollars  for  the  destruction  of  the  levee. 

There  is  direct  testimony  that  it  would  cost  that  amount  to 
repair  it,  and,  therefore,  it  cannot  be  said  that  the  finding  in 
that  particular  is  unsupported. 

The  third  objection  of  appellants  is  based  upon  the  fact  that 
the  court  in  determining  the  damage  to  the  crops  adopted  the 
rule  of  ascertaining  the  probable  yield  and  market  value  of  the 
crop  had  it  not  been  damaged,  deducting  therefrom  the  cost 
of  producing  and  marketing  the  same.  It  is  admitted  by  ap- 
pellants that  the  course  was  sanctioned  by  the  supreme  court 
in  Teller  v.  Bay  &  River  Dredging  Co,,  151  Cal.  209,  [12  Ann. 
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Cas.  779,  12  L.  B.  A.  (N.  S.)  267,  90  Pac  942],  and  by  this 
court  in  Dennis  v.  Crocker-Huffman  etc.  Co,,  6  Cal.  A  pp.  58, 
[91  Pac.  425].  They  claim,  however,  that  the  rule  is  not  cor- 
rect and  think  those  cases  should  be  overruled.  We  are,  how- 
ever, entirely  satisfied  with  those  decisions  and  desire  to  add 
nothing  to  the  consideration  therein  advanced. 

Under  the  familiar  rule  as  to  the  province  of  appellate 
courts,  we  think  the  judgment  should  be  afSrmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  3".,  concurred. 


[CiT.  No.  1849.    Third  Appellate  District.— April  29,   1918.] 

RUBIN  PEST,  Petitioner,  v.  SUPERIOR  COURT  OP 
SONOMA  COUNTY  et  al.,  Respondents. 

Justice's  C6urt  Appeal — Justification  of  Sureties  on  Undertak- 
ing— ^Waiveb. — Where  an  under  taking  on  appeal  from  a  justice's 
court  was  filed  which  was  on  its  face  in  due  form  and  duly  executed 
and  notice  thereof  served,  and  plaintiff  demanded  that  the  sureties 
justify,  but  before  day  of  justification  stipulated  that  defendant 
might  justify  at  a  time  unauthorized  by  section  978a  of  the  Code 
of  Civil  Procedure,  the  superior  court  should  have  treated  the 
stipulation  as  a  waiver  of  justification  and  have  entertained  the 
appeal  on  the  assumption  that  a  sufficient  undertaking  had  been 
filed. 

Id. — Beview  of  Action  of  6upebioe  Court — Mandamus. — Mandamtu 
is  available  as  one  of  the  means  of  determining  whether  the 
superior  court  was  justified  in  dismissing  an  appeal  from  a  jus- 
tice's court  for  failure  of  the  sureties  on  the  undertaking  to  justify 
as  provided  by  section  978a  of  the  Code  of  Civil  Procedure. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  Superior  Court  to  proceed  with  the  trial 
of  a  Justice's  Court  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"W.  F.  Cowan,  for  Petitioner. 

C.  C.  Cowgill,  for  Respondents. 
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CHIPMAN,  P.  J. — Mandamus.  Alleging  the  official  capacity 
of  defendants,  the  petition  sets  forth  the  following  facts :  That 
on  December  24,  1917,  in  the  said  justice's  court  of  Sonoma 
Township,  Sonoma  County,  a  judgment  was  made  and  entered 
in  an  action  wherein  J.  H.  Murray  was  plaintiff  and  Rubin 
Fest,  petitioner  herein,  was  defendant,  in  favor  of  said  plain- 
tiff Murray  and  against  petitioner  herein  for  the  sum  of  $86, 
claimed  by  said  Murray  to  be  due  him  as  costs  in  an  action 
pending  wherein  he  was  performing  the  duties  of  constable; 
that  on  January  18,  1918,  petitioner  duly  filed  and  served  no- 
tice of  appeal,  together  with  a  sufiScient  undertaking  on 
appeal,  and  did  duly  perfect  an  appeal  from  said  judgment  to 
the  superior  court  of  said  county ;  that  on  January  21,  1918, 
said  judgment  creditor  served  notice  upon  petitioner  that  the 
sureties  on  said  bond  would  be  required  to  justify  before  said 
justice,  and  immediately  thereupon  petitioner  notified  said 
judgment  creditor  that  said  sureties  would  justify  before  said 
justice,  within  five  days  after  the  receipt  of  said  notice  requir- 
ing justification,  to  wit,  on  the  twenty-sixth  day  of  January, 
1918,  at  the  hour  of  11  o'clock  A.  M.;  that  on  January  22, 
1918,  and  after  service  of  notice  requiring  justification,  C.  C. 
Cowgill,  Esq.,  attorney  for  said  Murray  in  said  action,  ''wrote 
to  W.  P.  Cowan,  attorney  for  petitioner,  stating  that  he  would 
be  engaged  in  the  trial  of  an  action  in  San  Francisco  on  the 
twenty-fifth  day  of  January,  1918,  and  thereafter  in  a  com- 
munication over  the  telephone,  owing  to  the  uncertainty  of 
whether  Mr.  Cowgill  would  return  to  Sonoma  on  the  twenty- 
sixth  day  of  January,  1918,  to  attend  said  justification,  Mr. 
Cowgill  thereupon  consented  that  said  justification  might  be 
continued  until  January  30,  1918,  and  pursuant  thereto,  said 
Mr.  Cowgill  on  the  twenty-sixth  day  of  January,  1918,  caused 
to  be  filed  in  said  justice's  court  a  stipulation  extending  the 
time  for  said  justification  to  January  30,  1918,  at  11  o'clock 
A.  M.  That  pursuant  to  the  provisions  of  section  978a  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  justification 
by  the  sureties  on  such  an  appeal  bond  is  required  to  be  made 
within  five  days  after  the  service  of  notice  requiring  such  jus- 
tification, and  this  petitioner  and  said  sureties,  had  not  said 
stipulation  been  made,  were  ready,  able,  and  willing  to  justify 
within  the  five  days  required,  to  wit,  on  January  26,  1918,  at 
11  o'clock  A.  M.,  in  .said  court  pursuant  to  the  notice  thereto- 
fore given  to  that  effect,  and  would  have  so  justified  had  not 
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said  stipulation  been  signed,  and  this  petitioner  alleges  that  by 
reason  of  the  signing  of  said  stipulation  and  the  filing  thereof 
by  said  judgment  creditor,  his  right  to  require  a  justification 
of  said  sureties  within  said  five  days  was  waived";  that  peti- 
tioner did  not  justify  at  the  time  specified  in  said  stipulation 
be(!ause  said  court  would  have  no  jurisdiction  to  entertain  said 
matter  after  a  period  of  five  days  had  expired, ''but  petitioner, 
however,  did  in  good  faith  and  in  an  attempt  to  comply  with 
said  stipulation  file  a  bond  on  appeal  executed  by  a  reliable 
and  solvent  surety  company";  (this  bond  was  filed  January 
28,  1918) ;  that  on  or  about  February  11,  1918,  said  Murray 
moved  the  said  superior  court  for  an  order  dismissing  said 
appeal  ''on  the  ground  solely  that  the  sureties  on  the  original 
undertaking  on  appeal  in  said  action  had  not  justified  within 
five  days  or  within  the  time  reequired  by  section  978a  of  the 
Code  of  Civil  Procedure,"  and  thereafter  said  Thos.  C.  Denny, 
judge  of  said  superior  court,  made  an  order  dismissing  said 
appeal ;  that  said  court  and  said  judge  "do  now  refuse  to  pro- 
ceed with  the  hearing  of  said  trial  or  to  hear  or  determine  the 
same  upon  its  merits." 

There  are  averments  in  the  petition  to  the  effect  that  said 
justice  of  the  peace  threatens  to  issue  execution  on  said  judg- 
ment and  cause  the  same  to  be  levied  on  the  property  of  peti- 
tioner. But  the  writ  was  not  served  upon  said  justice  of  the 
peace  and  he  has  not  answered  or  appeared. 

Respondent,  Judge  Denny,  appeared  and  moved  to  strike 
out  the  averments  of  the  petition  relating  to  the  filing  of  said 
stipulation  on  the  ground  that  they  are  evidentiary  and  not 
ultimate  facts.  He  also  interposed  a  demurrer  on  the  grounds : 
1.  That  there  is  a  misjoinder  of  parties ;  2.  That  several  causes 
of  action  have  been  improperly  united;  3.  That  the  petition  is 
ambiguous;  4.  That  the  petition  does  not  state  facts  sufiicient 
to  constitute  a  cause  of  action. 

In  his  answer,  respondent  Denny  admits  most  of  the  aver- 
ments of  facts.  As  to  the  alleged  stipulation,  "alleges  that 
C.  C.  Cowgill,  attorney  for  plaintiff,  at  the  request  of  W.  P. 
Cowan,  attorney  for  defendant,  and  not  otherwise,  signed  said 
stipulation;  but  denies  that  by  reason  of  said  stipulation  or 
otherwise  or  at  all,  plaintiff  waived  the  justification  of  the 
sureties  on  said  undertaking."  On  information  and  belief, 
denies  the  averments  of  the  petition  that  said  sureties  were 
ready,  able,  and  willing  to  justify  as  alleged  in  the  petition, 
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and  denied  that  they  would  have  appeared  and  justified  but 
for  said  stipulation;  alleges  **that  on  the  twenty-seventh  day 
of  February,  1918,  defendant  Honorable  Thos.  C.  Denny,  as 
judge  of  said  superior  court,  duly  made  an  order  dismissing 
defendant's  appeal  to  said  superior  court  in  the  case  of  /.  B. 
Murray  v.  Rubin  Fest,  and  said  order  has  not  been  modified, 
set  aside,  or  repealed,  but  remains  in  full  force  and  effect." 

The  matters  sought  by  the  motion  to  be  stricken  from  the 
petition  were  the  averments  of  facts  on  account  of  which  the 
waiver  mentioned  in  the  petition  is  daimed.  While  some  of 
the  alleged  facts  may  be  evidentiary,  we  think  it  was  proper 
to  state  such  as  might  in  petitioner's  view  constitute  a  waiver. 

The  misjoinder  of  parties  alleged  as  ground  of  demurrer 
need  not  be  considered.  The  justice  of  the  peace  named  as  a 
defendant  was  not  served  with  the  writ  and  has  not  appeared. 
The  matter  may  properly  be  heard  as  concerning  only  the 
superior  court  and  the  judge  thereof.  We  think  mandamus 
was  available  to  petitioner  as  one  of  the  means  by  which  the 
question  may  be  determined.  (Clay  v.  Superior  Court,  32 
Cal.  App.  190,  [162  Pac.  416].) 

The  points  urged  by  respondent,  in  support  of  his  general 
demurrer,  are  so  closely  related  to  his  argument  upon  the 
merits  that  we  think  it  best  to  dispose  of  the  case  on  its  merits 
as  disclosed  by  the  facts. 

Did  the  stipulation  to  fix  the  date  on  which  to  justify  on  the 
bond  have  the  effect  to  waive  justification!  The  stipulation 
signed  by  the  attorney  of  plaintiff  in  the  action  reads  as  fol- 
lows: **It  is  hereby  stipulated  and  agreed,  that  the  defendant 
and  appellant  herein  may  have  until  and  including  January 
30,  1916,  in  which  to  justify  on  the  bond  on  appeal  given 
herein."  Section  978a  of  the  Code  of  Civil  Procedure  pro- 
vides that  **the  undertaking  on  appeal  must  be  filed  within 
five  days  after  the  filing  of  the  notice  of  appeal  and  notice  of 
the  filing  of  the  undertaking  must  be  given  to  the  respondent." 
Admittedly  this  was  done.  The  section  also  provides  that  **the 
adverse  party  may  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge  within 
five  days  thereafter,  upon  notice  to  the  adverse  party,  to  the 
amounts  stated  in  their  affidavits,  the  appeal  must  be  regarded 
as  if  no  such  undertaking  had  been  given." 
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It  has  been  held  that  justification  of  the  sureties  must  be 
made  within  five  days  after  notice  served,  otherwise  the  supe- 
rior court  has  no  jurisdiction  to  entertain  the  appeaL 
{Crowley  v.  Superior  Court,  10  Cal.  App.  342,  [101  Pac.  935] ; 
Coker  v.  Superior  Court,  58  Cal.  177.)  It  has  also  been  held 
that  the  party  excepting  to  the  sufficiency  of  the  sureties  may 
waive  his  objection  but  the  waiver  must  be  made  within  the 
five  days  required  for  the  justification.  (Crowley  v.  Supe- 
rior  Court,  supra;  Budd  v.  Superior  Court,  14  Cal.  App.  256, 
[111  Pac.  628] ;  Fletcher  Collection  Agency  v.  Superior  Court, 
31  Cal.  App.  193,  [159  Pac.  1049] ;  Clay  v.  Superior  Court,  32 
Cal.  App.  189,  [162  Pac.  416].)  As  we  understand  the  Crow- 
ley and  Budd  cases,  the  justification  must  be  made  within  five 
days  after  notice  of  exception  to  the  sureties  on  appeal  bond 
has  been  filed  in  the  justice's  court,  but  not  within  five  days 
after  notice  of  appeal  and  filing  of  the  undertaking.  In  the 
present  case,  the  notice  excepting  to  sureties  was  filed  Decem- 
ber 21,  1916.  December  26,  1916,  was,  therefore,  the  last 
day  on  which  the  sureties  could  justify.  Justification  was 
not  effected  on  that  day  and  the  record  so  appearing  when 
the  motion  to  dismiss  the  appeal  was  made,  the  judge  of  the 
superior  court  granted  the  motion  on  the  ground  of  lack  of 
jurisdiction  to  try  the  case. 

The  contention  of  petitioner  is  that  in  stipulating  that  the 
justification  would  be  made  at  a  date  when  it  would  have  been 
futile  and  of  no  effect,  plaintiff  in  the  action  waived  justifica- 
tion. The  argument  is  thus  stated  by  petitioner :  **It  is  appar- 
ent that  appellant  would  have  caused  justification  thereof  to 
be  made  had  not  respondent  consented  that  it  be  made  at  an- 
other time  and  place.  Respondent  was  the  only  person  who 
could  require  justification,  and  he  was  the  only  person  who 
could  forego  justification.  Respondent  in  effect  said  to  ap- 
pellant, you  must  justify  in  the  manner  required  by  law,  but 
before  that  time  had  expired,  by  virtue  of  his  stipulation,  he 
in  effect  said,  you  need  not  justify  in  the  manner  required 
by  law  but  you  can  justify  at  another  time  and  place,  to  wit : 
a  time  and  place  over  which  the  court  had  no  jurisdiction.  .  .  . 
At  the  time  of  filing  the  stipulation,  respondent  had  the  legal 
right  to  waive  the  justification,  and  when  he  stated  to  appel- 
lant that  he  need  not  justify  (which  is  the  effect  of  the  stipula- 
tion), it  certainly  must  be  construed  as  a  waiver." 
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Respondent,  quoting  from  volume  28  of  Am.  &  Eng.  Eney. 
of  Law,  526,  says :  **  Waiver  is  usually  a  question  of  intent,  and 
knowledge  of  the  right  and  an  intent  to  waive  it  must  be  made 
to  appear  plainly,  and  this  is  to  be  determined  usually  from 
the  declarations  and  conduct  of  the  parties." 

It  is  quite  likely  that  plaintiff's  attorney  did  not  intend  to 
waive  justification.  His  appearance  at  the  oflRce  of  the  justice 
of  the  peace  on  December  30th,  in  accordance  with  the  stipu- 
lation, would  seem  to  indicate  such  to  be  the  fact.  Still  he 
was  the  moving  party  in  the  matter  for  whose  convenience  the 
delay  was  asked,  and  it  was  upon  his  stipulation  filed  in  the 
case  that  the  date  was  fixed  at  a  time  when  justification  would 
have  been  a  nugatory  act,  and  the  superior  court  would  have 
been  authorized,  and  it  was  its  duty,  to  disregard  it  and  look 
only  to  the  date  when  the  bond  was  in  fact  filed  and  notice 
thereof  given.  The  stipulation  fixed  a  time  when  it  was 
legally  impossible  to  justify,  and  it  seems  to  us  was  in  lesral 
effect  a  waiver,  and  that  defendant  had  the  right  to  treat  it  as 
a  waiver  of  plaintiff's  right  to  require  justification. 

To  put  the  matter  briefly  as  it  was  before  the  superior  court 
and  as  the  record  shows :  An  undertaking  was  filed  on  its  face 
in  due  form  and  duly  executed  and  notice  thereof  served; 
plaintiff  demanded  that  the  sureties  justify;  before  the  day 
arrived  for  justification,  plaintiff  filed  a  stipulation  that  de- 
fendant might  justify  at  a  time  unauthorized  by  the  statute. 
Such  being  the  facts,  the  superior  court  could  not  do  other- 
wise than  to  treat  the  stipulation  as  a  waiver  and  entertain  the 
appeal  on  the  assumption  that  a  sufficient  undertaking  had 
been  filed. 

Let  the  writ  issue  commanding  the  said  superior  court  to  set 
the  said  cause  of  Murray  v.  Fest  for  trial  on  its  merits  and 
proceed  with  the  trial  thereof. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  27,  1918. 
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[Crlm.  No.  587.    Second  Appellate  District.— April  29,  1918.) 

THE  PEOPLE,  Respondent,  v.  HAERY  J.  BROWN, 
Appellant. 

Criminal  Law--Contributino  to  Deunquenoy  of  Minor— Inporma- 
TioN— Statute  of  Limitations.— An  information  filed  November 
2,  1917,  charging  that  between  October  1,  1916,  and  October  1, 
1917,  the  defendant  "did  then  and  there  willfully  and  unlawfully 
take  and  entice"  his  victim  "away  from  her  home  and  usual  place 
of  abode  and  did  on  various  dates  and  times  induce"  her  "to 
accompany  defendant  to  various  hotels  and  rooming-houses  in  the 
city  of  San  Diego,  and  there  occupy  the  same  room  and  bed  with 
defendant,  and  that  said  defendant  did  then  and  there  have  and 
accomplish  sexual  intercourse  with"  her,  was  sufficient  as  against 
the  objection  that  the  charge  was  barred  by  the  statutory  limita- 
tion of  one  year. 

Id. — Conclusion  of  L»aw — Surplusage  in  Information. — Such  an  in- 
formation is  not  insufficient  in  also  charging  the  defendant  with 
having  induced  the  girl  "to  so  live  as  would  cause  and  manifestly 
tend  to  cause"  her  "to  become  and  remain  a  person  coming  within 
the  provisions  of  the  juvenile  court  law  of  the  state  of  California," 
as  the  same  may  be  regarded  as  surplusage,  in  view  of  the  definite 
charge  in  the  information. 

tD. — Relationship  of  Parties — ^L*ack  of  Averment  of  Man  and 
Wife— SuFPiciENCT  of  Information. — Such  an  information  is  not 
insufficient  for  failure  to  allege  that  the  defendant  and  the  girl 
were  not  man  and  wife  at  the  time  of  the  commission  of  the 
alleged  acts,  where  the  pleading  does  show  that  their  surnames 
were  different,  that  she  was  but  fifteen  years  of  age,  and  that 
he  took  and  enticed  her  from  her  usual  place  of  abode  and  induced 
her  to  live  with  him  at  various  hotels  and  rooming-houses,  where 
they  were  sexually  familiar  with  each  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Johnson,  and  Ralph  F.  Twombly,  for  Appellant. 

U.  S.  Webb,  Attorn  ey-(Jeneral,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 

WORKS,  J.,  pro  tern. — ^The  appellant  was  charged  with  con- 
tributing to  the  delinquency  of  a  fifteen-year  old  girl,  the  in- 
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formation  having  been  predicated  upon  the  terms  of  the 
juvenile  court  law  (Stats.  1915,  p.  1225;  Deering's  Gen.  Laws, 
p.  766),  section  21,  which  provides  that  **Any  person  who 
shall  commit  any  act  or  omit  the  performance  of  any  duty, 
which  act  or  omission  causes  or  tends  to  cause  or  encourage 
any  person  under  the  age  of  twenty-one  years  to  come  within 
the  provisions  of  any  of  subdivisions  1  to  13  inclusive  of 
section  1  of  this  act,  or  which  act  or  omission  contributes 
thereto,  or  any  person  who  shall,  by  any  act  or  omission,  or 
by  threats,  or  commands,  or  persuasion,  induce  or  endeavor 
to  induce  any  such  person,  under  the  age  of  twenty -one  years, 
to  do  or  to  perform  any  act  or  to  follow  any  course  of  con- 
duct, or  to  so  live  as  would  cause  or  manifestly  tend  to  cause 
any  such  person  to  become  or  to  remain  a  person  coming 
within  the  provisions  of  any  of  subdivisions  1  to  13  inclusive 
of  section  1  of  this  act,  shall  be  guilty  of  a  misdemeanor.*' 
Subdivision  8  of  section  1  of  the  act  provides  that  the  act  shall 
apply  to  any  person  under  the  age  of  twenty-one  years,  **who 
habitually  uses  intoxicating  liquors  or  habitually  smokes  cigar- 
ettes .  .  .  ,"  and  subdivision  11  of  that  section  makes  the  law 
apply  to  any  person  under  twenty-one,  "who  is  leading,  or 
from  any  cause  is  in  danger  of  leading,  an  idle,  dissolute,  lewd 
or  immoral  life."  The  evidence  of  appellant's  guilt  was 
directed  to  these  two  subdivisions.  He  was  convicted  and  was 
sentenced  to  two  years  in  the  penitentiary. 

The  testimony  of  the  victim  of  the  appellant  was  to  the 
effect  that  she  first  met  him  at  a  dance ;  that  they  frequently 
saw  each  other  from  that  time  forward  and  soon  became  en- 
gaged to  be  married,  and  that  immediately  after  the  engage- 
ment they  began  to  indulge  in  sexual  intercourse  together,  the 
acts  being  committed  almost  daily,  over  a  considerable  period 
of  time,  in  the  rooms  of  appellant  in  the  several  hotels  and 
lodging-houses  at  which  he  lived  during  the  period.  The 
landlady  of  one  of  the  places  at  which  appellant  lived  testified 
that  on  a  certain  occasion  she  became  suspicious  that  appellant 
had  a  girl  in  his  room ;  that  she  went  to  the  room  and  rapped 
on  the  door,  but  that  he  refused  to  admit  her  or  to  open  the 
door;  that  he  later  came  downstairs  in  company  with  the  girl 
whose  testimony  is  stated  above ;  that  she,  the  landlady,  then 
asked  him  what  right  he  had  to  bring  a  girl  into  the  hotel, 
to  which  he  replied  that  he  was  not  doing  anything,  that  he 
was  changing  his  clothes,  whereupon  she  said  to  him  that  he 
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had  no  right  to  receive  the  girl  in  his  room  and  change  his 
clothes,  and  that  appellant  responded  that  he  would  vacate 
the  room.  He  did  surrender  the  room  that  day.  Two  police 
ofBcers  who  took  the  appellant  into  custody  testified  that  he 
acknowledged  to  them  that  he  had  committed  the  sexual  act 
with  the  girl.  We  shall  refer,  specifically,  to  the  testimony 
of  but  one  of  these  oflScers.  He  says  that  the  appellant  named 
the  places  where  the  sexual  act  had  been  committed  between 
the  two,  the  officer  stating  them  from  the  stand  and  they 
being  some  of  the  places  named  by  the  girl  in  her  testimony ; 
that  he  had  always  intended  to  marry  the  girl,  but  they  had 
trouble  at  various  times  which  prevented  it.  Practically  the 
entire  testimony  of  the  prosecution  above  stated,  related  to 
times  within  a  year  before  the  filing  of  the  inf oimation  against 
the  appellant,  that  time  being  the  period  of  limitation  in  such 
cases.  The  evidence  of  the  prosecution  showed,  without  dis- 
pute, that  the  appellant  and  the  girl  had  never  been  married 
to  each  other. 

In  the  evidence  on  the  part  of  the  defense  there  was  no  con- 
tradiction of  any  part  of  the  testimony  above  stated,  except 
that  several  witnesses  testified  that  the  girPs  reputation  for 
veracity  was  bad.  At  least  three  of  these  witnesses  testified, 
however,  on  cross-examination,  that  they  had  seen  the  girl  in 
the  rooms  of  appellant  at  various  times  and  one  of  them  said 
that  she  had  ** stayed  with"  the  appellant. 

Evidence  was  also  introduced  by  the  prosecution  tending  to 
show  that  appellant  had  induced  the  girl  to  drink  intoxicating 
liquors;  that  he  had  compelled  her,  by  persuasion,  threats, 
and  blows,  to  prostitute  her  body  to  the  uses  of  other  men; 
and  that  he  had  taken  from  her  the  money  derived  from  such 
prostitution.  As  to  all  this  evidence  there  was  some  contra- 
diction in  the  testimony  of  the  witnesses  for  the  defense. 

It  is  contended  by  the  appellant  that  the  trial  court  erred  in 
holding  that  the  information  was  sufficient  in  the  face  of  an 
objection  that  the  charge  attempted  to  be  made  by  it  was 
barred  by  the  statutory  limitation  of  one  year,  the  criminal 
acts  of  the  appellant  having  been  stated  in  the  information  to 
have  been  committed  "on  various  dates  and  times"  between 
October  1, 1916,  and  October  1,  1917,  and  the  information  hav- 
ing been  filed  November  2, 1917.  It  is  insisted  that  the  charge 
does  not  negative  the  possibility  of  all  the  criminal  acts  having 
been  committed  prior  to  November  2,  1916.    It  is  to  be  noted 
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that  the  crime  of  contributing  to  the  delinquency  of  a  juvenile 
may  be  of  a  continuing  character;  in  fact,  the  offense  is  usu- 
ally made  of  a  series  of  overt  acts  or  of  a  continuous  chain  of 
omissions.  The  information  now  before  us  plainly  attempts 
to  charge  a  crime  of  that  character.  There  was  no  special  de- 
murrer to  the  information,  but  the  claim  that  it  was  insufiS- 
cient  came  in  the  form  of  an  objection,  at  the  trial,  to  the 
introduction  of  evidence  in  support  of  the  charge,  on  the 
ground  that,  as  to  any  offense  charged  in  the  information, 
*'a  greater  portion  of  it  is  barred  by  the  statute  of  limita- 
tions." The  peculiar  form  of  this  objection  made  it  practi- 
cally meaningless,  as  it  carried  the  inference,  if  not  the  asser- 
tion, that  some  portion  of  the  charge  was  not  barred.  The 
objection  was  also  made,  at  the  same  time,  that  the  information 
did  not  charge  a  public  offense.  The  point  now  before  us 
seems  to  be  within  the  rule  announced  in  People  v.  Orieshei- 
mer,  176  Cal.  44,  [167  Pac  521].  In  that  case  the  defendant 
was  charged  with  collecting  money  from  the  prosecuting  wit- 
ness by  means  of  false  and  fraudulent  representations.  The 
representations  were  to  the  effect  that  the  defendant  was 
authorized  to  solicit  subscriptions  on  behalf  of  a  certain  publi- 
cation and  that  he  had  in  fact  collected  such  subscriptions 
from  various  persons.  It  was  charged  that  the  prosecuting 
witness  relied  on  these  false  representations  and  that  he  was 
thereby  ''induced  to  and  did  deliver  .  .  .  money  to  the  de- 
fendant." There  was  a  general  demurrer  to  the  information, 
which  the  trial  court  overruled.  In  passing  upon  the  conten- 
tion of  the  appellant  that  the  ruling  was  erroneous,  the 
supreme  court  said:  **We  are  of  the  opinion  that  as  against 
the  defendant's  general  demurrer  the  information  should  be 
held  suflficient  on  appeal.  While  there  is  no  direct  allegation 
that  the  money  was  paid  to  the  defendant  as  a  subscription 
or  loan  to  the '  Fatherland  ^raprazine, '  a  reader  of  the  informa- 
tion could  hardly  draw  from  it  any  other  inference  than  that 
the  payment  was  made  for  such  purpose.  It  may  be  con- 
ceded that  a  direct  allegation  to  this  effect  would  have  been 
more  in  accord  with  technical  requirements.  But  what  was 
intended  to  be  charged  in  this  connection  is  perfectly  plain 
from  the  language  in  fact  used,  and  no  person  of  common 
understanding  could  fail  to  understand  that  it  was  substan- 
tially charpjcd,  by  neoassary  inference,  at  least,  that  the  money 
was  paid  because  of  the  alleged  false  representations,  and  for 
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the  purpose  suggested  thereby.  Section  4%,  article  VI,  of 
the  constitution  provides  that:  'No  judgment  shall  be  set 
aside,  or  new  trial  granted,  in  any  ease,  .  .  .  for  any  error 
as  to  any  matter  of  pleading,  .  .  .  unless,  after  an  examina- 
tion of  the  entire  cause,  including  the  evidence,  the  court  shall 
be  of  the  opinion  that  the  error  complained  of  has  resulted 
in  a  miscarriage  of  justice.'  We  are  satisfied  that  to  re- 
verse the  judgment  on  this  ground  would  be  to  entirely  ignore 
this  provision  of  our  constitution."  The  information  now 
before  us  alleges  that,  between  the  dates  already  mentioned, 
the  appellant  "did  then  and  there  willfully  and  unlawfully 
take  and  entice"  his  victim  **away  from  her  home  and  usual 
place  of  abode  and  did  on  various  dates  and  times  induce" 
her  "to  accompany  defendant  to  various  hotels  and  rooming- 
houses  in  the  city  of  San  Diego  and  there  occupy  the  same 
room  and  bed  with  defendant  and  that  said  defendant  did 
then  and  there  have  and  accomplish  acts  of  sexual  intercourse 
with"  her.  To  a  person  of  common  understanding  this  lan- 
guage must  plainly  carry  the  meaning  that  the  appellant  con- 
tinued his  illicit  acts  from  a  time  on  or  about  the  first  date 
to  a  time  on  or  about  the  second  date  mentioned  in  the  infor- 
mation. The  charge  was  sufficient  as  against  the  objections 
made  by  the  appellant  at  the  trial,  in  view  of  the  constitutional 
provision  mentioned  in  the  quotation  from  the  opinion  in 
People  V.  Oriesheimer. 

The  appellant  presents  the  further  point  that  the  trial  court 
acted  erroneously  in  holding  the  information  to  be  sufficient 
over  an  objection  that  it  stated  but  a  conclusion  of  law  in  this 
respect,  that  it  charged  the  appellant  with  having  induced  the 
girl  "to  so  live  as  would  cause  and  manifestly  tend  to  cause" 
her  "to  become  and  remain  a  person  coming  within  the  pro- 
visions of  the  juvenile  court  law  of  the  state  of  California." 
This  language  is  used  in  one  part  of  the  information,  it  is 
true,  but  the  point  which  is  attempted  to  be  made  concerning 
it  is  divested  of  all  importance  when  we  remember  the  very 
definite  charge  which  is  set  out  above  and  which  specifically 
denounces  the  conduct  of  the  appellant  toward  the  girl  at  vari- 
ous times  and  at  various  hotels  and  rooming-houses  in  San 
Diego.  The  general  language  inveighed  against  by  the  appel- 
lant may  be  treated  as  surplusage,  for  the  charge  against  him 
is  specifically  and  definitely  stated  in  other  parts  of  the  in- 
formation.    The  point  is  not  well  taken. 
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The  appellant  contends  that  the  information  was  insufficient 
to  charge  a  public  offense  in  that  it  did  not  allege  that,  at  the 
time  of  the  commission  by  the  appellant  of  the  acts  of  which 
complaint  is  made,  he  and  the  girl  were  not  man  and  wife. 
The  information  does  show,  however,  that  the  surnames  of  the 
appellant  and  the  girl  were  different ;  that  she  was  but  fifteen 
years  of  age ;  and  that  he  took  and  enticed  her  from  her  usual 
place  of  abode  and  at  various  times  induced  her  to  go  to 
various  hotels  and  rooming-houses  with  him,  where  they  were 
sexually  familiar  with  each  other.  This  language  of  the  in- 
formation brings  the  case  within  the  terms  of  the  opinion  in 
People  V.  Griesheimer,  from  which  quotation  is  above  made. 
No  person  of  ordinary  intelligence  could  read  the  information 
without  plainly  understanding  from  its  terms  that  the  appel- 
lant was  charged  with  committing  the  denounced  acts  upon 
one  who  was  not  his  wife. 

The  appellant  contends  that  there  was  error  in  various  other 
particulars  in  the  proceedings  of  the  trial  court.  It  is  as- 
serted that  the  court  erred  in  denying  an  application  made 
by  appellant  at  the  trial  to  the  effect  that  the  prosecution  be 
compelled  to  select  and  specify,  by  date,  some  particular  act 
upon  which  reliance  would  be  placed  for  a  conviction ;  also,  in 
refusing  to  strike  out  certain  testimony  as  to  acts  of  defend- 
ant toward  the  girl,  committed  more  than  a  year  before  the 
filing  of  the  information;  and,  further,  in  sustaining  objec- 
tions to  certain  questions  asked  a  witness  for  the  purpose  of 
impeaching  the  girl  as  to  some  of  her  testimony  on  the  subject 
of  her  being  led  by  appellant  to  indulge  in  the  use  of  intoxi- 
cating liquors.  In  addition  to  these  specifications  of  error 
said  to  have  been  committed  by  the  court,  the  appellant  insists 
upon  a  reversal  because  of  alleged  misconduct  of  the  district 
attorney  in  the  prosecution  of  the  case.  We  do  not  find  it 
necessary  to  consider  the  merits  of  any  of  these  points,  nor 
to  state  the  argument  by  which  the  attorney-general  meets 
nearly,  if  not  quite,  all  of  them.  We  need  not  consider  these 
questions  for  the  reason  that  none  of  them  militate  against 
nor  minimize  the  fact  that  the  appellant's  guilt  was  estab- 
lished by  the  uncontradicted  evidence  stated  above.  Having 
regard  to  the  provisions  of  section  4^  of  article  VI  of  the 
constitution,  we  have  made  a  careful  examination  of  the  entire 
cause,  including  the  evidence,  and  we  are  of  the  opinion,  f  i^or^ 
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such  examination,  that  no  errors  in  the  record,  if  any  there  be, 
have  resulted  in  a  miscarriage  of  justice. 
The  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Crim.  No.  586.    Second  AppeHate  District.— April  29,  1918.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  H.  WARRINER, 

Appellant. 

Cbiminal  Law — Information — Double  Charge — Lack  of  Prejudice — 
Sams  Class  of  Crimes.— In  view  of  section  954  of  the  Penal  Code, 
which  provides  that  an  indictment  or  information  maj  charge  two 
or  more  different  offenses  connected  together  in  their  commission, 
or  two  or  more  different  offenses  of  the  same  class  of  crimes  or 
offenses,  nnder  separate  counts,  an  information  charging  the  de- 
fendant nnder  two  counts  with  having  committed  the  crime  of 
rape,  and  with  having  committed  lewd  and  lascivious  acts,  such 
as  are  described  by  section  288  of  the  Penal  Code,  is  without 
prejudice,  where  both  crimes  were  alleged  to  have  been  committed 
on  the  same  day  and  with  tbe  same  female  child,  and  the  defend- 
ant found  guiltless  of  the  second  offense  charged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Johnson,  and  B.  M.  Parker,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — By  the  information  of  the  district  attorney 
filed  in  this  case  the  defendant  was  charged  under  two 
counts, — ^first,  with  having  committed  the  crime  of  rape,  and, 
second,  with  having  committed  lewd  and  lascivious  acts,  such 
as  are  described  by  section  288  of  the  Penal  Code.  Both 
crimes  were  allesred  to  have  been  committed  on  the  same  day 
and  with  the  same  female  child,  who  is  alleged  to  have  been 
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of  the  age  of  thirte^i  years.  The  jury  returned  a  verdict 
finding  the  defendant  guilty  of  the  crime  of  rape  and  not 
guilty  on  the  second  count  of  the  information.  Defendant 
appeals  from  the  judgment  of  imprisonment  entered  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Preliminarily  it  may  be  stated  that  there  was  submitted  to 
the  jury  ample  evidence  to  justify  the  verdict  of  guilty  as  re- 
turned. The  only  point  urged  on  this  appeal  is  one  which 
goes  to  the  form  of  pleading  in  the  information.  Section  288 
makes  it  a  felony  for  a  person  to  commit  lewd  and  lascivious 
acts  with  a  child.  There  was  a  demurrer  to  the  information. 
Appellant  contends  that  it  is  not  allowable  to  charge  two  of- 
fenses in  the  same  information,  both  of  which  refer  to  the 
same  acts  alleged  to  have  been  committed  by  a  defendant, 
where  it  appears  that  the  defendant  could  not  be  guilty  of 
both  offenses.  He  argues  that  the  charge  is  inconsistent  in 
this  case,  because  had  the  defendant  been  guilty  as  alleged  in 
the  second  count  of  the  information,  he  could  not  have  been 
guilty  of  the  crime  of  rape,  and  vice  versa.  Section  954  of 
the  Penal  Code  provides  that  an  indictment  or  information 
may  charge  two  or  more  different  offenses  connected  together 
in  their  commission,  ''or  two  or  more  different  offenses  of  the 
same  class  of  crimes  or  offenses,  under  separate  counts."  To 
our  minds,  it  is  clear  that  the  two  offenses  charged  by  the 
information  in  this  case  were  of  the  same  class.  On  the 
face  of  the  information  it  could  not  be  told  whether  the 
acts  relied  upon  to  show  that  the  crime  of  rape  had  been  com- 
mitted were  the  same  as  those  relied  upon  to  sustain  the  charge 
contained  in  the  second  count.  Both  crimes  might  have  been 
committed  on  the  same  day  and  with  the  same  person.  The 
demurrer  was  properly  overruled.  Had  the  jury  found  the 
defendant  guilty  on  both  counts  of  the  information  and  had 
the  evidence  shown  that  the  crime  of  rape  had  been  committed 
and  no  other  evidence  been  offered  against  the  defendant,  the 
judgment  might  with  more  plausibility  be  attacked.  However, 
the  jury  aflSrmatively  held  the  defendant  guiltless  of  the 
second  offense  charged,  and  we  can  see  that  he  has  suffered  no 
prejudice  by  reason  of  the  double  charge  made  in  the  informa- 
tion. The  crime  of  rape  was  charged  in  language  sufficient  to 
satify  the  requirement  of  the  statute. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  2174.    Second  Appellate  DiBtriet.— April  80,  1918.] 

CHAS.  E.  HURT  et  al.,  Respondents,  v.  P.  J.  BAUER, 

Appellant 

Appeal — Judgment — Patmknt — Moor  Questions — ^Dismissal. — ^Where 
pending  an  appeal  from  a  judgment  directing  the  payment  of 
money  it  is  made  to  appear  to  the  appellate  court  that  the  judg- 
ment  has  been  paid  in  full,  the  questions  presented  upon  the 
appeal  become  moot,  and  the  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    H.  T.  Dewhirst,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  Franklin  Baxter,^  for  Appellant 

Wm.  M.  Bowen,  Benjamin  E.  Page,  and  Arthur  C.  Hurt, 
for  Respondents. 

THE  COURT.— This  is  an  action  for  the  recovery  of 
money,  judgment  having  gone  for  the  plaintiffe  and  the  de- 
fendant having  appealed.  At  the  time  set  for  the  oral  argu- 
ment, the  respondent  was  granted  leave  to  file  a  certified  copy 
of  a  satisfaction  of  judgment  said  to  have  been  filed  in  the 
action  in  the  office  of  the  clerk  of  the  trial  court.  The  cer- 
tified copy  has  been  filed  since  and  it  shows  a  satisfaction  of 
the  judgment  in  full.  By  the  payment  of  the  judgment  the 
questions  presented  upon  the  appeal  have  become  moot 

The  appeal  is  dismissed* 
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[Civ.   No.   2340.    First   Appellate  District.— April   80,   1918.] 

JAMES  J.  FLINN  et  al.,  Respondents,  v.  EDWIN  R.  ZION, 

Appellant 

Municipal  Corporations — Street  Work  Under  Privatb  Contract  in 
San  Franciscx) — Running  of  Statute  of  Limitations — Resolu- 
tion OF  Acceptance.— Under  article  VI,  chapter  I,  section  22,  and 
chapter  II,  section  9,  subdivisions  9  and  10,  of  the  charter  of  the 
city  and  county  of  San  Francisco,  providing  that  private  contracts 
for  street  work  shall  be  done  under  the  direction  and  to  the  satis- 
faction of  the  board  of  public  works,  and  that  such  satisfaction 
shall  be  declared  by  resolution,  the  statute  of  limitations  does  not 
start  to  run  against  the  contractor  until  the  adoption  of  suek 
resolution,  regardless  of  the  time  of  the  actual  completion  of 
the  work. 

Id. — Appuoabiutt  of  Charter  Provision  to  Contracts. — The  re- 
quirement of  article  VI,  chapter  I,  section  22,  of  the  charter  of 
the  city  and  county  of  San  Francisco  that  private  contracts  for 
street  work  must  contain  a  "provision"  that  all  materials  used 
must  be  to  the  satisfaction  of  the  board  of  public  works,  applies 
to  all  contracts  for  street  work,  public  as  well  as  private,  in  so  far 
as  the  statute  of  limitations  is  concerned. 

Id. — Permit  for  Street  Work. — The  charter  of  the  city  and  county 
of  San  Francisco  nowhere  provides  that  the  person  acttially  per- 
forming street  work  under  a  private  contract  must  himself  obtain 
the  permit,  the  only  requirement  being  that  such  permit  be  obtained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  M.  Anthony,  for  Appellant. 

Fabius  T.  Finch,  and  Paul  F.  Fratessa,  for  Respondents. 

KERRIGAN,  J. — This  is  an  action  brought  to  recover  the 
sum  of  $341  for  grading  and  sewering  Forty-ninth  Avenue, 
San  Francisco,  in  front  of  the  defendant's  property.  The 
contracting  firm  of  Raish  &  Clark  had  a  private  contract  for 
doing  this  work  signed  by  all  the  property  owners  except  de- 
fendant. This  firm  assiomed  its  contract  to  plaintiffs  herein 
to  do  the  work,  and  defendant  contracted  with  the  assignees 
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for  his  frontage.  Judgment  was  rendered  against  the  defend* 
ant  for  the  sum  sued  for,  and  defendant  appeals. 

Two  grounds  are  urged  for  reversal — first,  that  the  action  is 
barred  by  the  statute  of  limitations ;  second,  that  the  contract 
is  unlawful  for  the  reason,  it  is  claimed,  that  the  work  was 
done  without  a  permit  from  the  board  of  public  works. 

We  do  not  consider  there  is  merit  in  either  contention. 

With  reference  to  the  first,  while  it  appears  that  the  phy- 
sical work  was  completed  on  March  11,  1914,  it  was  not  until 
April  13th  following  that  a  resolution  was  adopted  by  the 
board  of  public  works  accepting  the  work.  Suit  was  filed 
March  24,  1916,  which  was  in  ample  time.  The  claim  of  ap- 
pellant that  the  statute  commenced  to  run  from  the  actual 
completion  of  the  work  and  not  from  the  date  of  the  accept- 
ance cannot  be  maintained.  This  contention  is  based  upon  the 
assumption  that  the  contract,  being  a  private  one,  no  accept- 
ance of  the  work  was  required,  the  charter  containing  no  pro- 
vision for  the  acceptance  of  such  contracts.  We  do  not  so 
read  the  act.  Its  provisions  with  reference  to  street  work  are 
to  be  found  in  article  VI  thereof.  Subdivisions  9  and  10  of 
section  9,  chapter  II,  of  that  article  deal  with  the  perform- 
ance of  private  contracts  for  grading  and  other  characters  of 
street  work.  It  is  true  that  nowhere  in  these  subdivisions  is 
there  any  express  provision  made  for  acceptance  by  the  board 
for  work  done  thereunder.  Section  22  of  chapter  I,  however, 
provides  that  all  work  performed  under  article  VI  must  be 
done  under  the  direction  and  to  the  satisfaction  of  the  board  of 
public  works,  and  that  the  materials  used  must  be  in  accord- 
ance with  specifications,  and  also  to  the  satisfaction  of  the 
board,  and  that  all  contracts  provided  for  under  article  VI 
must  contain  a  provision  to  that  effect.  The  section  further 
provides  that  when  work  shall  have  been  completed  to  the  sat- 
isfaction and  acceptance  of  the  board,  it  shall  so  declare  by 
resolution,  and  thereupon  deliver  to  the  contractor  a  certifi- 
cate of  acceptance.  Counsel  for  the  appellant  seeks  to  avoid 
the  force  of  this  section  by  claiming  that  it  applies  only  to 
public  written  contracts  where  an  assessment  is  made;  and 
that  his  contract  being  a  private  and  oral  one,  the  section  does 
not  apply  to  it.  In  this  behalf  it  is  argued  that  the  section, 
by  requiring  that  contracts  contain  a  provision  that  the  work 
be  done  under  the  direction  and  to  the  satisfaction  of  the 
board,  indicates  by  the  use  of  the  word  "provision"  that  a 
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written  contract  was  intended.  The  section  does  not  admit  of 
such  a  construction.  By  the  adoption  of  this  section  the  man- 
ifest intention  of  the  framers  of  the  charter  was  to  have  the 
charter  provisions  in  relation  to  street  work  form  a  part  of  all 
contracts  for  street  work,  public  as  well  as  private,  and  to 
place  the  performance  of  such  contracts  under  the  supervision 
and  control  of  the  board  of  public  worka  The  contract  under 
which  the  work  in  question  was  performed  is  not  before  us, 
but  appellant  agreed  with  the  contractor  to  pay  for  his  pro- 
portion of  the  same,  and  the  work  having  been  performed, 
upon  its  acceptance  by  the  board  a  right  of  action  accrued 
against  him,  and  he  became  liable  for  the  amount  agreed  upon. 

The  claim  that  the  contract  is  unlawful  is  based  upon  the 
assumption  that  no  permit  to  perform  the  work  was  ever  ob- 
tained from  the  board. 

The  record  shows  that  a  permit  was  obtained  by  Raish  and 
Clark  before  the  work  commenced,  and  thereafter  and  before 
its  completion  a  renewal  in  modified  form  was  had.  The  char* 
ter  nowhere  provides  that  the  person  actually  performing  the 
work  must  himself  obtain  a  permit,  the  only  requirement  be- 
ing that  such  permit  be  obtained.    This  was  done. 

Prom  what  we  have  said  it  follows  that  the  judgment  should 
be  and  it  is  hereby  affirmed. 

Zook^  J.,  pro  tern.,  and  Bcasly,  J.,  pro  tern,,  concurred. 


[Civ.   No.   2329.    First   Appellate  District.—May    1,   1918.] 

JOE  M.  PARK  et  al.,  Appellante,  v.  PACIFIC  FIRE  EX. 
TINGUISHER  COMPANY  (a  Corporation),  et  al.,  Re- 
spondents. 

Street  Law — Installation  of  Electric  Lighting  System — Improve- 
ment Act  op  1911. — The  installation  of  an  electric  street  lighting 
lystem  in  a  municipality  is  authorized  by  the  Improvement  Act 
of  1911  (Stats.  1911,  p.  730),  notwithstanding  the  title  of  the  act 
provides  for  *'work^'  in  and  upon  streets,  as  subdivision  2  of  section 
79  in  defining  the  word  "work"  was  intended  to  include  street- 
lighting  systems. 

Id.— Enactment  of  Public  Utilities  Act  or  1913 — Improvement  Act 
or  1911  not  Repealed  by  Impucation. — The  Improvement  Act  of 
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1911  eorering  street  improvement  alone  was  not  repealed  bj  im- 
plication by  the  Publie  UtiUties  Act  of  1913  eovoring  the  acquisition 
of  pnbUc  ntilitief. 

IXK — C&EATION  OF  STRXET-UOHTINO  STSTEK — PXOCEDUaB  UNDKE  Im- 
PBOVIliENT  ACT  OF  1911— RiOHT  OF  MUNIdPAUTT.— While  Street 
lighting  is  a  municipal  affair,  where  the  municipality  has  not  pro- 
Tided  a  complete  procedure  for  the  creation  of  a  street-lighting 
Bjstem  as  empowered  to  do  hj  its  charter,  it  maj  follow  the  pro- 
visions of  the  Improvement  Act  of  1911. 

Ii>. — OoMMionoN  OF  WiKEs  WiTH  Klectuc  Distbibutino  Ststbic  of 
PuBuo  Utility — Comstitutional  Amendment  not  Violated. — 
The  improvement  of  streets  by  the  construction  and  installation  of 
electroliers  and  a  conduit  system  for  the  purpose  of  lighting  such 
streets,  cost  of  the  improvement  to  be  made  a  charge  upon  the 
property  within  the  district,  does  not  violate  section  1  of  article 
XIV  of  the  amendments  to  the  constitution  of  the  United  States, 
in  providing  that  the  electroliers  be  wired  and  connected  by  the 
underground  system  of  conduits  with  a  public  utility  compan}  j 
lines,  since  the  improvement  does  not  become  the  property  of  the 
Qtility  company,  but  the  property  of  the  city. 

ID.—BEFERSNCX  TO  STREETS  TO  BE  IMPBOYED^INSUFFICIENCT  OF  RESOLU- 
TION OF  Intention. — ^A  resolution  of  intention  for  improving  streetls 
in  installing  an  electric  lighting  system,  not  naming  the  streets, 
and  providing  that  the  work  was  to  be  done  according  to  certain 
specifications  which  did  not  name  the  streets,  but  referred  to  phins 
attached  which  contained  a  legend  designating  colors  by  which 
the  proposed  improvements  could  be  located,  does  not  comply  with 
the  requirements  of  section  3  of  the  Improvement  Act  of  1911, 
providing  that  the  resolution  of  intention  shall  refer  to  the  street 
to  be  improved  by  its  lawful  or  official  name  or  by  the  name  by 
which  it  is  commonly  known. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  B.  Bell,  and  R.  M.  P.  Soto,  for  Appellants. 

Wilson  &  Haines,  0.  C.  Wilson,  Martin  L.  Haines,  Frank  D. 
Stringham,  and  B.  D.  Marx  Greene,  for  Respondents. 

BEASLT,  J.,  pro  tern, — In  this  case  the  plaintiffs  resist  the 
action  of  the  city  of  Berkeley  in  ordering  the  improvement  of 
certain  streets  of  that  city  by  the  constrnrtion  and  installa- 
ticn  of  electroliers  and  a  conduit  system  for  the  purpose  of 
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lighting  its  streets.  The  specific  relief  sought  is  injunction 
pendente  lite  against  the  performance  of  a  contract  let  for  the 
above  purpose,  and  a  final  judgment  that  this  contract  is  void. 
The  judgment  of  the  trial  court  was  for  the  defendants,  and 
this  appeal  is  from  that  judgment  on  the  judgment-roll,  con- 
sisting of  the  complaint,  answer,  findings,  and  judgment. 

The  work  was  to  be  done  under  the  Improvement  Act  of 
1911  and  its  amendments,  [Stats.  1911,  p.  730],  and  in  accord- 
ance with  specifications  previously  adopted  by  the  city  council 
generally  covering  such  work.  A  resolution  of  intention, 
adopted  by  the  council  on  December  3,  1915,  provided  that 
232  electroliers  be  installed  within  the  limits  of  a  district  fully 
described,  the  cost  of  the  improvement  to  be  made  a  charge 
upon  the  property  within  the  district,  and  that  the  electroliers 
be  wired  and  connected  by  an  underground  system  of  con- 
duits with  the  electric  distributing  system  used  for  the  light- 
ing of  the  streets  of  Berkeley,  the  work  to  be  done  in 
accordance  with  the  specifications  above  referred  to  and 
adopted  by  a  resolution  of  the  council.  These  specifications 
were  referred  to  in  the  resolution  of  intention  by  number,  and 
were  by  the  language  thereof  specifically  incorporated  therein 
and  made  a  part  thereof;  and  the  resolution  also  provided 
that  the  work  be  done  in  accordance  with  the  Improvement 
Act  of  1911  and  its  amendments,  as  above  stated.  The  specifi- 
cations described  the  work  to  be  done  more  definitely  and 
more  at  length  than  the  resolution  of  intention,  but  they  do 
not  add  anything  to  its  provisions  except  that  they  provide  for 
the  connection  of  the  lighting  system  of  the  city  with  the 
Pacific  Gas  &  Electric  Company 's  lines. 

The  findings  were  in  accordance  with  the  complaint,  deter- 
mining the  foregoing  facts  as  therein  alleged  except  as  to  the 
posting  of  notices  of  the  improvement  and  the  affidavit  of 
posting,  which  in  the  view  we  take  need  not  be  noticed. 

The  trial  court  held  the  contract  valid. 

The  first  objection  relied  upon  by  the  appellants  is  that  the 
improvement  described  in  the  resolution  of  intention  is  not 
authorized  by  the  Improvement  Act  of  1911  as  amended. 

Section  2  of  that  act,  under  which  the  city  of  Berkeley 
undertakes  to  do  this  work,  if  valid,  empowered  the  city  coun- 
cil to  order  the  construction  or  reconstruction  upon  its  streets 
of  poles,  posts,  wires,  pipes,  conduits,  lamps,  and  other  suit- 
able or  necessary  appliances  for  the  purpose  of  lighting  its 
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streets.  This,  it  is  claimed,  is  repugnant  to  the  provisions  of 
section  24,  article  IV,  of  the  constitution,  to  the  effect  that 
every  act  of  the  legislature  shall  embrace  but  one  subject, 
which  subject  shall  be  embraced  in  its  title.  The  specific 
ground  of  the  objection  under  consideration  is  that  the  act 
decribes  all  the  work  therein  contemplated  as  street  work,  and 
that  the  work  provided  for  by  this  resolution  of  intention  is 
neither  street  work  nor  street  improvement 

The  title  of  that  act  in  so  far  as  it  is  involved  here  is  this : 
"An  act  to  provide  for  work  in  and  upon  streets,"  etc.;  and 
if  the  word  "work**  as  used  in  the  act  does  not  include  this 
species  of  improvement,  the  contract  in  issue  here  must  be 
held  invalid.  Counsel  cites  a  number  of  cases  in  some  of 
which  at  least  it  is  held  that  street  work  does  not  include  the 
installation  of  a  lighting  system.  Typical  of  those  cases  is 
Electric  Light  dk  Power  Co.  v.  San  Bernardino.  100  Cal.  348, 
[34  Pac.  819],  wherein  it  is  held  that  the  term  "street  work'* 
is  a  phrase  in  common  usage  and  has  a  well-defined  meaning, 
and,  says  the  court  in  that  case,  "the  words  mean  exactly 
what  they  indicate  npon  their  face,  namely,  work  upon  a 
street,  work  in  repairing  or  making  a  street'*;  and  it  was 
there  held  that  the  installation  of  an  electric  lighting  system, 
differing  considerably,  however,  from  the  system  in  question 
here,  was  not  street  work  within  the  meaning  of  those  words. 
The  case  did  not  arise  under  the  statute  of  1911,  but  under 
the  general  Municipal  Incorporation  Act  as  amended  in  1891 
(Stats.  1891,  p.  54). 

The  other  cases  cited  by  appellants  are  of  similar  import. 
None  of  them,  however,  arose  under  the  act  of  1911;  indeed, 
they  were  all  decided  before  that  year.  We  do  not  think  it 
necessary  to  analyze  and  distinguish  these  cases,  although 
this  might  conceivably  be  done,  for  the  legislature  has  in 
effect  in  the  act  of  1911  defined  what  it  meant  by  the  words 
in  the  title  thereof.  In  subdivision  2  of  section  79  of  said 
act  (Stats.  1911,  p.  766)  is  the  following  provision:  "The 
words  work,  improve,  improved,  and  improvement,  as  used  in 
this  act  shall  include  all  work  mentioned  in  this  act,  and  also 
the  construction,  reconstruction  and  repairs  of  all  or  any  por- 
tion of  said  work."  Read  in  connection  with  the  provisions 
of  section  2  of  the  act,  this  pi'ovision  shows  clearly  that  the 
legislature  had  in  mind  the  inclusion  of  everything  contained 
in  section  2  thereof  when  it  used  the  word  "work"  in  its  title. 
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The  purpose  of  section  24  of  article  IV  of  the  constitution 
is  to  protect  the  members  of  the  legislature  as  well  as  t\ie 
public  against  fraud  from  deceitful  and  misleading  titles ;  and 
if  the  title  is  of  such  a  character  as  to  mislead  the  public  or 
the  members  of  the  legislature  as  to  the  subject  embraced  in 
it,  then  section  24  applies.  But  it  is  not  necessary  that  the  title 
of  an  act  should  embrace  an  abstract  or  catalogue  of  its  con- 
tents ;  and  where  the  title  of  an  act  is  not  misleading,  the  act 
will  not  be  held  void  simply  because  of  the  fact  that  its  title 
does  not  so  catalogue  or  schedule  every  item  contained  therein. 

These  propositions  are  so  well  settled  as  to  need  no  citation 
of  authority,  and,  indeed,  are  quotations  from  numerous  caseB 
decided  by  the  supreme  court.  That  the  legislature  was  not 
misled  by  the  use  of  the  word  "work,"  but  intended  to  in 
elude  a  provision  in  the  act  for  the  installation  of  a  street 
lighting  system,  is  quite  apparent  from  the  language  above 
quoted.  The  legislature  had  authority  to  so  define  the  words 
used  in  the  title  if  it  chose  to  do  so;  and,  therefore,  as  it 
has  done  so  and  it  is  apparent  that  it  had  these  matters  in 
mind,  the  court  will  not  hold  this  act  unconstitutional  because 
the  legislature  did  not  itemize  a  lighting  system  as  a  part  of 
the  street  work.  Indeed,  a  lighting  system  is  as  necessary 
to  the  convenient  use  of  streets  in  the  present  age  in  a  city 
the  size  of  Berkeley  as  is  the  pavement  of  the  street  itself; 
and  the  tearing  up  of  the  streets  to  place  conduits  therein 
for  the  purpose  of  laying  wires  for  conducting  electricity  for 
lighting  purposes  is  quite  as  much  street  work,  it  seems  to  us, 
as  any  other  work  upon  a  street. 

It  is  next  contended  that  the  Improvement  Act  of  1911  has 
been  suspended  by  the  Public  Utilities  Act  of  1913  (Stats. 
1913,  pp.  421,  429).  The  act  of  1911  covers  street  improve- 
ment alone.  That  of  1913  covers  the  acquisition  of  public 
utilities.  As  these  two  purposes  are  intimately  connected 
with  each  other,  the  provisions  of  the  latter  statute  overlap 
the  former,  but  they  are  not  so  inconsistent  with  it  as  to  repeal 
it ;  and  they  are  certainly  not  so  repugnant  that  it  must  be  held 
that  the  Public  Utilities  Act  of  1913  repealed  the  Improvement 
Act  of  1911  by  implication.  There  is,  indeed,  a  strong  rea- 
son for  concluding  that  the  legislature  had  no  such  intention 
when  it  enacted  the  Public  Utilities  Act,  for  in  that  act  it 
expressly  repealed  the  Improvement  Act  of  1905  [Stats.  1905, 
p.  564],  and  at  the  same  time  failed  to  mention  the  Improve- 
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ment  Act  of  1911.  It  must,  thereforei  be  ccmduded  that  the 
legislature  intended  to  repeal  the  act  of  1905,  but  did  not 
intend  to  repeal  the  act  of  1911. 

The  appellants  next  contend  that  the  city  of  Bei^eley  had 
exclusive  authority  to  provide  for  the  lighting  of  its  streets  as 
a  municipal  affair  under  charter  provisions,  and  that,  there- 
fore, the  Improvement  Act  of  1911  does  not  apply  to  that 
city. 

Street  lighting  is  a  municipal  affair;  but  the  charter  of  the 
city  of  Berkeley,  while  conferring  power  upon  the  city  to 
adopt  a  complete  procedure  for  the  creation  of  a  system  of 
street  lighting,  does  not  contain  such  a  procedure.  This  is 
conceded.  The  city  has  power  to  provide  such  general 
scheme ;  but  not  having  done  so,  it  is  governed  by  general  law 
in  that  respect,  and  may  in  this  case  follow  the  provisions  of 
the  Improvement  Act  of  1911.  (Fragley  v.  Phelan,  126  CaL 
383,  [58Pac.  923].) 

The  next  objection  to  this  proceeding  is  that  the  proposed 
assessment  for  the  improvement  described  in  the  resolution  of 
intention,  if  made,  would  violate  the  constitution  of  the  United 
•States.  It  is  claimed  that  it  will  constitute  a  part  and  parcel 
of  the  public  utility  now  owned  and  controlled  by  a  public 
service  corporation,  namely,  the  Pacific  Gas  and  Electric  Com^ 
pany,  mentioned  in  the  resolution  of  intention.  But  this  does 
not  appear  to  be  so.  It  seems  to  us  that  the  proposed  im- 
provement will  become  the  property  of  the  city  of  Berkeley, 
and  that  the  only  connection  that  it  has  with  the  Pacific  Gas 
and  Electric  Company  is  a  physical  connection  with  that  com- 
pany's  lines  for  temporary  convenience.  We  do  not  see  that 
this  in  any  way  violates  section  1  of  article  XTV  of  the  amend- 
ments to  the  constitution  of  the  United  States. 

The  final  attack  upon  this  contract  and  the  proceeding  upon 
which  it  is  based  is  grounded  upon  the  following  considera- 
tions :  It  is  provided  in  section  3  of  the  Improvement  Act  of 
1911  that  before  ordering  any  work  to  be  done  or  improvement 
made  the  council  shall  pass  a  resolution  of  intention  so  to  do, 
**  referring  to  the  street  by  its  lawful  or  official  name,  or  the 
name  by  which  it  is  commonly  known."  This  resolution  does 
not  name  or  refer  to  the  streets  to  be  improved;  but  it  is 
contended  by  the  respondents  that  the  specifications  and  plans 
for  the  work  referred  to  therein  do  so,  and  that  this  fulfills 
the  requirement  in  question.    The  reference  relied  on  is  in, 
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these  words:  "All  the  work  to  be  done  in  accordance  with 
the  specifications  contained  in  resolution  adopting  specifica- 
tions #317  N.  S.  for  the  construction  of  single  lamp  or  elec- 
troliers and  conduit  system."  The  specifications  do  not  con- 
tain the  names  of  the  streets  nor  any  reference  to  them,  unless 
the  provision  of  the  specifications  that  the  "plans  attached 
hereto,  sheets  No.  1,  2  and  3,  are  to  be  considered  with  and 
are  hereby  made  a  part  of  these  specifications,"  are  sufficient 
to  comply  with  the  statute.  These  plans  are  engineering 
prints,  and  are  marked  "Lighting  District  No.  1,  showing 
location  of  electroliers  and  conduits,  Berkeley,  Cdifomia," 
and  they  contain  a  legend  explaining  the  colors  by  which  the 
location  of  the  electroliers,  conduits,  and  other  details  of  the 
work  are  shown. 

In  construing  this  portion  of  the  proceeding  the  purpose  of 
the  provision  that  the  streets  shall  be  named  in  the  resolu- 
tion of  intention  must  be  taken  into  account.  That  purpose 
seems  to  be  the  giving  of  information  to  the  property  own- 
ers as  to  the  intention  of  the  city  council  to  improve  the  street 
in  front  of  their  property,  or  some  other  streets,  the  expense 
of  which  will  be  made  a  burden  upon  their  property  by  taxa- 
tion. Section  6  of  the  act  provides  that  any  owner  of  prop- 
erty liable  to  be  assessed  for  the  work  may  make  written  pro- 
test against  the  proposed  work,  or  against  the  extent  of  the 
district  to  be  assessed,  or  both,  and  provides  the  method  by 
which  such  protest  shall  be  made  to  the  council.  The  method 
which  the  property  owner  must  follow  under  this  proceeding 
BS  above  outlined  in  order  to  ascertain  whether  his  property 
is  to  be  made  liable  for  this  street  improvement  is  first  to  ex- 
amine the  resolution  of  intention,  which  would  advise  him 
that  the  property  within  a  certain  district  was  to  be  taxed 
for  a  certain  improvement  upon  certain  streets;  but  these 
streets  were  not  named  in  the  resolution  of  intention,  and 
therefore  he  must  look  further  in  order  to  ascertain  upon 
what  streets  the  improvement  is  proposed  to  be  made.  Ac- 
cordingly, he  must  consult  the  specifications,  and  in  the  speci- 
fications he  would  find  nothing  except  a  reference  to  a  map  or 
plan,  and  this  map  or  plan  is  an  engineering  plan ;  an<l 
while  in  this  case  simple  and  comparatively  easy  to  under- 
stand by  a  person  in  the  least  accustomed  to  reading  such 
documents  and  interpreting  them,  it  would  not  be  easy,  and 
perhaps  would  not  be  possible,  for  many  persons  who  might 
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own  property  within  a  district  such  as  this  in  which  improve- 
ments upon  the  streets  were  to  be  made,  to  ascertain  by  an 
inspection  of  the  plan  exactly  what  particular  streets  were  to 
be  improved.  Indeed,  this  plan  only  purports  to  show  the 
approximate  locaticm  of  certain  portions  of  this  work,  namely, 
the  feeder  risers;  and  if  it  can  be  held  that  the  reference 
herein  is  sufficient,  and  that  these  plans  in  themselves  were 
notice  of  the  points  at  which  this  improvement  was  to  be  made, 
a  plan  approximating  the  location  of  all  the  work  might  be 
sufficient  to  fulfill  the  measure  of  the  statutory  requirement. 

With  the  contention  that  this  is  so  we  cannot  agree.  We 
think  that  the  city  council  should  mention  the  streets  to  be 
improved  by  their  lawful  or  official  names  or  the  names  by 
which  they  are  commonly  known,  in  the  resolution  itself;  or, 
at  the  very  least,  should  plainly  state  in  the  specifications  the 
names  of  the  streets  to  be  improved,  so  that,  without  the 
trouble  of  inspecting  engineering  plans,  the  property  owneT 
might  know  exactly  for  the  improvement  of  what  streets  his 
property  is  to  be  assessed.  It  seems  to  us  that  there  is  no 
excuse  for  not  following  this  simple  requirement  of  the  stat- 
ute; and  further,  that  the  rule  adopted  in  construing  the 
Vrooman  Act  [Stats.  1885,  pp.  160,  161],  by  which  a  refer- 
ence in  the  resolution  of  intention  to  plans  and  specifications 
on  file  for  the  purpose  of  supplementing  the  general  descrip- 
tion of  the  work  in  the  resolution  itself,  would  be  unduly 
stretched  by  permitting  such  a  reference  as  was  attempted 
here. 

We  have  thought  proper  to  consider  all  the  points  raised  in 
view  of  the  fact  that  the  city  council  of  Berkeley  may  still 
wish  to  proceed  with  this  work  under  a  resolution  of  intention 
sufficient  in  form  for  that  purpose  within  the  views  herein 
expressed. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  31,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  27,  1918. 
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[Crim.   No.    426.    Third    Appellat©   District.— May   1,    1918.] 
THE  PEOPLE,  Respondent,  v.  KATE  FROST,  Appellant 

Criminal  Law— Murder— Intempkbats  Biuark  of  District  Attor- 
MET— iNSUFHciENT  GROUND  FOR  Reversau — ^Ih  r  prosecutioii  for 
murder,  the  statement  of  the  district  attorney  in  his  closing  address 
to  the  jury  that  the  defendant,  if  turned  loose,  would  go  baelc 
and  mix  a  little  more  boose  with  her  Indian  blood,  and  kill 
another  man,  while  somewhat  intemperate,  is  not  a  sufficient  ground 
for  reversal. 

Id. — Communication  to  Juror  After  Retirement— Lactk  of  Preju- 
dice.— In  such  a  prosecution,  the  act  of  the  sheriff,  after  the  jury 
retired,  in  transmitting  a  communication  to  one  of  the  jurors  from 
his  wife  to  the  effect  that  anthrax  had  appeared  among  the  juror's 
cattle  cannot  be  held  to  have  influenced  such  juror  to  consent  to 
a  verdict  by  reason  of  the  urgent  necessity  for  his  presence  at 
home. 

APPEAL  from  a  jadgmcnt  of  the  Superior  Court  of  Yolo 
County,  and  from  an  order  denying  a  new  trial.  W.  A. 
Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shelley  &  Johnston,  and  John  A.  McGilvray,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J. — Defendant  was  convicted  of  murder  in 
the  second  degree  and  she  appeals  from  the  judgment  and 
order  denying  her  motion  for  a  new  trial.  It  is  admitted  that 
she  killed  the  deceased  with  a  butcher-knife,  but  it  was  and 
is  the  contention  of  defendant  that  his  death  was  the  result  of 
an  accident.     Ilcr  account  of  it  is  as  follows : 

**Well,  I  was  fixing  potatoes  for  supper,  boiled  potatoes, 
and  I  was  cutting  the  ends  of  them  off  so  salt  would  go 
through  them  when  you  cooked  them,  and  as  I  waa  standing 
there  it  was  kind  of  dark  and  it  was — the  shade  from  the 
levee — ^the  levee  is  so  high  you  can't  see  when  the  moon  does 
shine.  I  was  standing  with  my  elbows  on  the  scow  this  way; 
I  heard  some  queer  noise;  I  could  not  say  what  it  was.     I 
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whirled  around  that  way  in  the  dark;  I  whirled  so  quickly 
he  fell  right  over  on  me,  and  I  had  the  knife  in  my  hand 
and  my  arm  something  like  that — seef — and  he  came  right 
down  on  me  and  caught  himself  with  his  hand,  and  I  says, 
'Oh,  my  God!'  and  he  pulled  himself  back  and  says,  'Oh, 
Kate,  I'm  hurtT  " 

But  the  jury  was  justified  in  utterly  rejecting  her  explana- 
tion of  the  gruesome  affair.  Indeed,  one  cannot  read  the  en- 
tire record  carefully  and  dispassionately  without  having  an 
abiding  conviction  that  her  infliction  of  the  wound  was  the 
result  of  a  deliberately  formed  intention  to  take  the  life  of 
the  deceased,  and  that  her  contention  as  to  it  being  an  acci- 
dent was  an  afterthought,  a  simulated  defense,  improbable, 
not  worthy  of  credence,  and  justly  repudiated  by  the  jury. 

We  shall  not  set  out  the  evidence  at  length.  It  is  suflScient 
to  say  that  it  was  shown  that  she  had  made  threats  to  kill  the 
deceased;  that  they  were  heard  talking  in  a  loud  tone  of 
voice  for  some  time  before  the  killing;  that  her  conduct  after 
the  discovery  by  others  of  the  crime  was  that  of  a  guilty  per- 
son ;  that  she  did  not  immediately  declare  that  it  was  an  acci- 
dent; on  the  contrary,  expressed  a  willingness  to  suffer  the 
extreme  penalty  of  the  law,  and,  when  it  did  finally  occur  to 
her  to  claim  that  the  killing  was  accidental,  her  repeated  story 
varied  in  important  particulars  and  was  stamped  as  inherently 
improbable  by  the  following  testimony  of  the  physician  who 
performed  the  autopsy:  "There  was  only  one  wound  on  the 
body  except  the  wounds  that  had  been  made  by  the  under- 
taker in  preparing  it.  The  wound  was  just  above  the  left 
clavicle  or  left  collar-bone.  It  was  an  incised  and  penetrating 
wound  on  the  surface,  about  an  inch  and  a  half  in  the  long 
diameter.  The  wound  following  down  was  almost  directly 
downward  and  slightly  inward,  going  in  just  back  of  the 
collar-bone.  During  the  course  of  the  instrument  that  made 
the  wound  the  superficial  structures  were  severed,  the  nerves 
going  to  the  left  arm,  the  roots  of  the  nerves  were  cut.  The 
left  subclavian  artery  and  vein  were  cut,  the  artery  not  quite 
in  two ;  and  then  coming  further  down  the  apex  or  top  of  the 
left  lung — ^there  was  a  cut  in  that  about  an  inch  long.  .  .  . 
The  wound  was  almost  parallel  to  the  lung  diameter — ^very 
slightly  inward." 

The  doctor  further  testified  that  it  would  be  impossible  for 
such  a  wound  to  be  inflicted  by  one  falling  on  a  knife  unless 
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the  injured  person  ''was  bent  absolutely  over  so  his  body  was 
in  a  horizontal  position;  not  if  he  was  standing." 

Indeed,  it  is  plain  that  the  wound  could  not  have  been  and 
was  not  inflicted  as  claimed  by  appellant.  The  only  rational 
conclusion  is  that  she  plunged  the  knife  intentionally  into  the 
body,  and  this  is  the  basis  upon  which  we  must  consider  the 
alleged  errors  to  which  our  attention  is  directed. 

1.  In  examination  of  one  of  the  jurors  upon  his  voir  dire 
the  district  attorney  made  the  following  hypothetical  state- 
ment of  the  burden  of  proof:  **Tou  understand,  do  you  not, 
Mr.  Armstrong,  that  if  the  prosecution  has  established  the 
fact  that  th€  defendant  killed  the  deceased  and  unless  the 
prosecution  also  shows  in  their  proof  facts  which  would  ex- 
cuse the  defendant  from  the  crime  of  murder  or  some  other 
fact  which  would  excuse  the  defendant  from  the  crime  of  mur- 
der, or  some  other  fact  which  would  discharge  her  of  any 
crime,  malice  is  presumed  and  the  burden  of  proof  is  upon  the 
defendant  to  show  by  a  preponderance  of  the  evidence  that 
she  was  justified  in  what  she  did!"  This  seems  to  have  been 
approved  at  the  time  by  the  trial  judge. 

The  foregoing  is  not  in  the  exact  language  of  section  1105 
of  the  Penal  Code,  to  which  section  it  was  plainly  designed  to 
conform,  but  conceding  a  measure  of  inaccuracy  to  the  state- 
ment, it  is  clear  that  it  was  without  prejudice  in  view  of  the 
evidence  in  the  case.  Appellant  in  support  of  her  claim  that  it 
embodied  a  wrong  interpretation  of  the  law  quotes  the  follow- 
ing from  Perkins  v.  State,  124  Ga.  6,  [52  S.  E.  17] :  "Murder 
does  not  consist  merely  in  killing  a  human  being.  The  Idlling 
must  be  done  with  malice.  When  the  fact  of  the  killing  is 
shown  and  the  evidence  adduced  to  establish  the  killing  shows 
neither  circumstances  of  justification  or  alleviation,  malice 
may  be  inferred.  Likewise  if  the  statement  of  the  defendant 
admits  the  homicide  without  explanation  malice  may  be  in- 
ferred from  such  admission.  But  if,  at  the  time  of  the  admis- 
sion, the  homicide  is  justified,  such  qualification  of  the  admis- 
sion robs  it  of  the  vital  element  of  murder." 

Herein,  however,  there  was  evidence  of  murder  without  the 
admission  of  defendant.  Besides,  the  jury  had  the  right  to 
believe  that  at  first  she  made  no  explanation  nor  attemi)t  at 
justification,  and  it  may  be  added  that  her  asserted  theory  of 
accident  is  so  inherently  improbable  as  to  be  worthy  of  no 
consideration. 
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Apart  from  the  foregoing,  we  may  say — ^the  jury  were  fully 
and  correctly  instructed  at  the  close  of  the  trial  and  directed 
to  follow  only  those  instructions.  Hence  it  is  apparent  that 
if  any  such  error  as  claimed  was  committed,  it  was  cured  by 
the  subsequent  action  of  the  court. 

2.  At  most,  it  could  be  said  that  the  district  attorney  was 
somewhat  intemperate  in  the  following  statement  contained  in 
his  closing  address  to  the  jury:  ''You  know  what  she  will  do, 
gentlemen  of  the  jury.  They  ask  you  to  excuse  her.  Why? 
Because  he  was  full  of  booze  and  because  she  had  Indian  blood 
in  her,  and  probably  a  little  booze  aboard  too  and  she  was  full 
of  fight.  Now,  gentlemen  of  the  jury,  is  that  any  excuse — is 
that  any  reason  why  you  should  turn  her  loose  and  let  her  go 
back  and  mix  a  little  more  booze  with  that  Indian  blood  and 
kill  a  manf  That  is  exactly  what  will  happen  if  you  turn 
her  loose;  she  will  go  back  and  kill  another  man." 

We  must  assume  that  the  district  attorney  was  acting  in 
good  faith ;  that  his  remarks  were  in  response  to  the  argument 
of  appellant's  counsel,  and  we  cannot  say  that  the  inference 
that  she  would  commit  another  murder  was  unjustifiable,  as 
a  person  capable  of  committing  one  murder  might  be  liable  to 
commit  another.  We  need  not  refer  to  the  cases  on  this  sub- 
ject. Much  more  objectionable  statements  on  the  part  of  the 
prosecuting  oflScers  have  been  held  to  be  insufScient  to  warrant 
a  reversal  of  a  conviction  of  murder. 

3.  After  the  jury  retired,  the  sheriff,  in  violation  of  section 
1128  of  the  Penal  Code,  transmitted  a  communication  to  one  of 
the  juroi-s  from  his  wife.  This  was  heard  by  all  the  jurors, 
and  was  to  the  effect  that  anthrax  had  appeared  among  the 
juror's  cattle  on  his  ranch  at  Madison,  and  it  included  also 
the  juror's  direction  in  reply  for  the  sheriff  to  have  Dr.  Alex- 
ander go  out  to  the  ranch  as  soon  as  possible.  The  sheriff 
communicated  with  Dr.  Alexander,  and  the  latter  said  he 
would  go  out  in  the  morning.  This  was  reported  to  said  juror 
and  he  said  that  would  be  all  right  The  argument  is  that 
the  juror  was  thereby  induced  to  agree  to  a  verdict  by  reason 
of  the  urgent  necessity  for  his  presence  at  home.  It  is 
thought,  also,  that  the  circumstance  may  have  unduly  influ- 
enced other  jurors.  The  point  is  emphasized  by  reason  of  the 
fact  that  a  short  time  before  the  jury  had  requested  a  state- 
ment from  the  court  of  the  penalty  for  manslaughter,  thus 
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evincing  a  consideration  of  the  possibility  of  finding  such  ver- 
diet. 

It  is  unfortunate  that  such  incident  occurred,  and  the  sher* 
iff  should  have  consulted  with  the  judge  of  the  court  before 
communicating  with  the  jury,  but  we  think  it  would  be  an 
unwarranted  aspersion  on  the  character  of  any  of  the  jurors 
to  hold  that  he  would  permit  a  circumstance  like  that  to  influ- 
ence him  to  consent  to  a  verdict  against  the  defendant. 

Is  it  not  more  likely  that  the  jurors  were  thereby  influenced 
to  reach  a  more  favorable  conclusion  than  otherwise?  They 
certainly  would  have  been  warranted  in  finding  a  verdict  of 
murder  in  the  first  degree,  but  they  agreed  upon  the  lesser 
offense.  At  any  rate,  under  the  rule  as  now  recognized,  we 
cannot  presume  that  the  irregularity  resulted  in  prejudice  to 
the  defendant.  {People  v.  Disperati,  11  Cal.  App.  469,  [105 
Pac.  617] ;  People  v.  Cord,  157  Cal.  562,  [108  Pac.  511].) 

Some  cases  are  cited  by  appellant  wherein  somewhat  similar 
situations  were  held  to  involve  error  and  to  raise  a  presump- 
tion of  injury,  but  now  from  the  nature  of  the  error  itself  or 
from  other  circumstances,  it  must  appear  affirmatively  that 
harm  was  done  to  the  defendant.  It  would  have  been  safer 
practice  for  the  district  attorney  to  show  that  the  jurors  were 
not  improperly  influenced.  Notwithstanding,  we  do  not  think 
the  case  should  be  reversed  for  a  failure  to  do  so. 

The  case  of  Stocks  v.  State,  91  Ga.  831,  [18  S.  B.  847]— as 
well  as  some  others — cited  by  appellant,  involved  more  serious 
and  distressing  news  than  herein,  relating  as  it  did  to  serious 
illness  in  the  family  of  one  of  the  jurors.  Of  course,  it  is 
important  that  all  of  the  safeguards  for  the  protection  of  the 
jury  from  extraneous  influences  be  scrupulously  maintained, 
and  we  do  not  approve  of  the  course  pursued  in  this  matter, 
but  we  do  think  it  should  not  be  accorded  the  significance  for 
which  appellant  contends. 

4.  In  her  criticism  of  the  instructions  of  the  court  appellant 
claims  that  "No.  8"  involves  error  for  the  reason  that  *Mt 
took  from  the  jury  the  question  of  accidental  killing." 

Appellant  is  mistaken.  It  simply  stated  the  presumption 
that  a  person  "is  supposed  to  mean  to  do  that  which  he  actu- 
ally, intentionally,  and  willfully  does  in  fact  do."  Of  cours^e, 
it  would  be  a  contradiction  in  terms  to  say  that  a  person 
accidentally  does  what  he  intentionally  and  willfully  does. 
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The  instruction  was  probably  unnecessary  as  involving  a  self- 
evident  proposition,  but  it  was  not  erroneous. 

The  same  objection  is  made  to  instructions  No.  9  and  No. 
13,  and  is  equally  without  merit.  These  were  all  hypothetical 
instructions  entirely  inconsistent  with  the  theory  of  accidental 
killing,  but  they  left  it  to  the  jury  to  determine  whether  the 
facts,  upon  which  they  were  based,  were  shown  by  the  evi- 
dence. 

Indeed,  wo  may  say  that  the  jury  were  fully  instructed  as 
to  every  phase  of  the  law — every  instruction  requested  by  the 
defendant  having  been  given,  and  there  seems  to  be  no  ground 
for  criticism  as  to  the  action  of  the  court  in  that  respect. 

The  sum  of  the  whole  matter  is  that  the  record  clearly  re- 
veals the  guilt  of  the  defendant,  and  she  was  fortunate  in 
securing  the  verdict  that  was  rendered,  and  any  errors  that 
:  nay  have  been  committed  should  be  disregarded  as  without 
.-prejudice,  if  such  are  to  be  overlooked  in  any  criminal  case. 
[People  V.  Lee,  34  Cal.  App.  702,  [168  Pac.  694].) 

The  judgment  and  order  are  affirmed. 

ChipmaUi  P.  J.,  and  Hart,  J.|  concurred. 


[Qt.    No.   1701.    Third    Appellate   District.— May    1,    1018.] 

0.  L.  HOFFMAN  et  al..  Respondents,  v.  PACIFIC  COAST 
CONSTRUCTION  COMPANY  (a  Corporation),  Appel- 
lant 

Flbadxng — Omissiom  of  Pbatkup— Relief. — In  view  of  the  provisiona 
of  seetion  580  of  the  Code  of  Civil  Procedure,  the  plaintiff  in  an 
action  may  have  some  relief  although  the  complaint  omits  the 
prayer  therefor  as  required  by  section  426  of  such  code,  where 
issue  has  been  raised  by  answer. 

Id. — Amendment  of  Complaint — Supplying  of  Prayer.— The  prayer 
to  a  complaint,  when  omitted,  may  be  amended  or  supplied  to  con- 
form to  the  cause  of  action  stated  in  the  complaint. 

Id.— Attachment— Complaint  Omitting  Prayer. — A  complaint  in  an 
action  for  money,  although  containing  no  prayer  for  relief,  is  suffi- 
cient as  a  basis  for  a  writ  of  attachment,  where  the  plouding  is 
accompanied  by  the  affidavit  and  undertaking  require^i  hy  the 
statute,  notwithstanding  in  itn  then  form,  no  answer  huviuj^  Lccn 
filed,  a  judgment  could  not  be  legally  entered. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Tehama 
County  refusing  to  dissolve  an  attachment.  John  F.  Ellison, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Karl  F.  Kennedy,  for  Appellant 

Robinson  &  Robinson,  and  McCoy  &  Qans,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  appeal  from  an  order  denying 
defendant's  motion  to  dissolve  attachment. 

Appellant  rests  its  appeal  upon  the  sole  ground  that  the 
**  complaint  is  insuflScient  to  constitute  a  basis  for  said  attach- 
ment," and  this  for  the  reason  that  the  complaint  contained 
no  prayer  for  relief  when  the  levy  was  made  under  the  writ 
of  attachment. 

The  action  is  for  money,  to  wit,  the  sum  of  $503.11,  alleged 
to  have  been  paid  out  to  and  for  defendant  at  its  special  in- 
stance and  request,  no  part  of  which  has  been  paid  and  the 
same  is  now  due  and  unpaid.  The  complaint  was  filed  May  26, 
1916,  and  summons  was  issued.  With  the  complaint  were 
filed  aflSdavit  on  attachment  and  undertaking.  On  the  same 
day  the  writ  was  issued  and  a  certain  lot  of  pipe  attached  by 
the  sheriff  and  taken  into  his  possession.  The  complaint 
stated  a  cause  of  action  for  attachment  as  did  the  affidavit. 
The  writ  duly  issued  and  was  duly  executed  and  the  proceed- 
ings were  in  due  form  except,  as  is  contended,  that  the  com- 
plaint lacked  a  necessary  element  to  confer  jurisdiction  on  the 
court,  to  wit,  a  prayer  for  the  relief  which  the  plaintiff  claims. 
This  contention  arises  out  of  the  provisions  of  section  426  of 
the  Code  of  Civil  Procedure,  which  reads  as  follows:  "The 
complaint  must  contain:  1.  The  title  of  the  action,  the  name 
of  the  court  and  county  in  which  the  action  is  brought,  and 
the  names  of  the  parties  to  the  action ;  2.  A  statement  of  the 
facts  constituting  the  cause  of  action,  in  ordinary  and  concise 
language;  3.  A  demand  of  the  relief  which  the  plaintiff 
claims.  If  the  recovery  of  money  or  damages  be  demanded, 
the  amount  thereof  must  be  stated." 

Appellant's  position  is  concretely  stated  in  the  following 
paragraph  of  its  opening  brief:  **As  to  the  proposition  of  a 
'complaint'  possessing  a  caption  followed  immediately  there- 
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after  by  a  prayer,  it  requires  no  citation  of  authority  to  prove 
that  such  paper  would  be  quite  worthless,  under  the  second 
subdivision  of  the  section.  It  cannot,  therefore,  be  logically 
urged  that  any  different  rule  should  apply,  in  the  event  of  an 
entire  omission  of  the  third  required  part  of  a  complaint, 
namely,  the  prayer.  The  language  of  the  third  subdivision  is 
not  only  as  forcible,  but  is  even  more  emphatic.  *  .  .  . 
The  amount  must  be  stated.'  Considering  its  wording,  its 
shoulder-to-shoulder  position  with  the  other  two  subdivisions, 
and  the  practical  reason  for  its  existence,  there  can  be  no 
question,  we  believe,  but  that  the  third  subdivision's  terms 
must  be  abided  by,  or  the  paper  filed  as  a  complaint  is  quite 
void.'' 

It  becomes  necessary  to  trace  the  further  proceedings  in  the 
case,  chronologically  stated,  as  to  which  no  step  was  taken  by 
either  party  until  in  the  early  part  of  the  year  following  the 
filing  of  the  complaint  and  issuance  and  service  of  the  writ. 

On  February  19, 1917,  defendant  filed  notice  that  on  March 
2,  1917,  it  would  move  the  court  to  dissolve  the  attachment  on 
the  ground  **that  the  complaint  upon  which  said  attachment 
proceedings  were  based  stated  facts  which  are  insufficient,  and 
said  complaint  is  insufficient  to  constitute  a  basis  for  said  at- 
tachment; that  said  motion  will  be  based  upon  all  the  papers, 
records,  and  files  in  this  action." 

On  March  2,  1917,  plaintiff  filed  an  amended  complaint  al- 
leging the  corporate  capacity  of  the  defendant,  which  had  been 
omitted  in  the  original  complaint  Otherwise  the  original 
complaint  was  unchanged. 

A  notice  of  motion  by  plaintiff,  dated  March  10,  1917,  ap- 
pears in  the  record,  that  plaintiffs  would  on  March  19,  1917, 
move  the  court  for  leave  to  file  a  second  amended  complaint, 
form  of  which  accompanied  the  motion  and  was  the  same  as 
the  first  amended  complaint,  except  that  it  contained  the 
usual  prayer  for  relief.  The  motion  was  based  upon  the 
grounds  **that  in  the  original  and  first  amended  complaint  of 
said  plaintiff,  a  prayer  for  relief,  based  on  the  facts  alleged 
in  said  complaint  and  first  amended  complaint,  was  inad- 
vertently omitted,  and  that  leave  to  amend  said  complaint  by 
inserting  such  prayer  as  the  facts  alleged  justify  should  be 
granted  in  furtherance  of  justice  and  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure.  Said  motion  will 
be  based  upon  the  said  proposed  amended  complaint,  and  the 


Digiti 


zed  by  Google 


128    Hoffman  v.  Paoifio  Coast  Const.  Co.     [37  Cal.  App. 

affidavit  of  James  S.  Moore,  Jr.  (of  counsel  in  tbe  case),  copies 
of  which  are  served  herewith,  upon  this  notice,  and  upon  the 
papers,  records  and  files  in  said  cause.'' 

Notice  is  in  the  record  bearing  no  date,  signed  by  defend- 
ant's attorneys,  "appearing  not  generally  but  specially  and 
solely  for  such  purpose,''  that  on  March  19,  1917,  defendant 
would  move  the  court  for  an  order  dismissing  the  action  on  the 
ground  that  ''neither  the  original  nor  the  amended  complaint 
herein  contains  a  prayer,  as  imperatively  demanded  by  section 
426  of  the  Code  of  Civil  Procedure,  of  the  state  of  California, 
that  the  facts  stated  in  said  complaint  are  insufficient  to  con- 
stitute a  cause  of  action,  and  that  the  court  has  no  jurisdiction 
to  try  the  said  cause,  and  that  the  county  clerk  of  Tehama 
County  had  no  lawful  power  or  right  to  file  said  complaint." 

It  does  not  appear  when  these  various  motions  were  in  fact 
heard.  But  on  April  2,  1917,  the  court  granted  leave  to  file  a 
second  amended  complaint  by  the  following  order: 

"  (Title  of  Court  and  Cause.) 

**  Order  Oranting  Leave  to  Amend. 

"Good  cause  appearing  therefor,  and  on  motion  of  Messrs. 
Robinson  and  Robinson  and  Price  and  Messrs.  McCoy  and 
Oans,  attorneys  for  plaintiffs  herein,  and  on  reading  the  notice 
and  affidavit  on  file  herein ;  It  is  hereby  ordered  that  plaintiffs 
be  and  they  are  hereby  granted  leave  to  file  their  second 
amended  complaint  in  words  and  figures  as  set  out  and  with 
said  notice  of  motion  for  leave  to  amend. 

"Dated  this  2  day  of  April,  1917. 

"John  P.  Ellison, 
"Judge  of  the  Superior  Court." 

Thereupon  and  on  the  same  day  the  second  amended  com- 
plaint was  filed.  On  the  following  day,  April  3,  1917,  the 
court  made  the  following  order  denying  the  defendant's  sev- 
eral motions:  "The  defendant's  motion  to  quash  the  service 
of  summons  in  this  action  is  denied.  The  defendant's  motion 
to  dismiss  the  action  is  denied.  The  defendant's  motion  to 
dissolve  the  attachment  is  denied.  The  defendant  allowed  ten 
days  within  which  to  answer  or  demur  to  the  complaint." 
Without  further  appearance  in  the  case,  defendant  filed  its 
notice  of  appeal. 

It  thus  appears  that  the  second  amended  complaint  was  on 
file  before  the  court  had  ruled  upon  defendant's  motions.  The 
points  on  which  defendant  relies  are:  That  in  the  absence 
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of  a  prayer  for  relief,  the  court  wa*  without  jurisdiction,  quite 
as  much  so  as  if  the  pleading  wholly  failed  to  indicate  the 
court,  in  which  latter  case  such  would  be  the  result.  (Citing 
31  Cyc.  94,  and  cases.)  Hence,  it  is  urged,  that  as  the  prayer 
is  an  essential  element  to  confer  jurisdiction,  under  section 
426  of  the  Code  of  Civil  Procedure  it  follows  that  the  court 
had  not  jurisdiction.  Defendant's  second  contention  is  that 
as  the  court  did  not  have  jurisdiction,  its  order  to  issue  the 
attachment  was  void,  for  the  reason  that  there  was  nothing  to 
support  the  writ. 

It  is  further  claimed  **that  absence  of  the  prayer  vitiates 
the  purported  complaint,  and  amendment  was  impossible. 
But,"  proceeds  the  brief,  ''assuming  that  the  law  were  other- 
wise, and  permitted  the  insertion  of  a  prayer  by  amendment, 
it  would  still  be  true  that  until  such  insertion  the  court  would 
be  powerless  to  do  aught  but  order  such  insertion.  And  any 
process,  attachment,  or  other  ruling  would  be  valueless  until 
the  insertion  of  that  ad  damnum  clause  stating  a  jurisdictional 
amount  Respondents'  first  opportunity  to  have  a  valid  at- 
tachment issued  would  arise  after  the  order  allowing  the  inser- 
tion." 

Doubtless  where  there  is  no  answer  and  hence  no  trial  of 
issues  of  fact  no  judgment  could  be  entered  in  the  absence  of 
any  demand  for  relief.  A  default  judgment  could  not  legally 
be  given  and  made  if  the  complaint  were  prayerless.  But  it 
does  not  follow  that  the  court  is  without  jurisdiction  to  order 
a  writ  of  attachment  to  issue  where  a  cause  of  action  is  stated, 
pursuant  to  subdivision  2  of  section  426  of  the  Code  of  Civil 
Procedure,  though  the  prayer  for  relief  is  omitted  in  the  com- 
plaint. 

Section  580  of  the  Code  of  Civil  Procedure  provides  that 
"the  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  which  he  shall  have  demanded  in  his  com- 
plaint; but  in  any  other  case,  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue."  This  section  plainly  shows  that  the 
plaintiff  may  have  some  relief  without  regard  to  the  prayer 
where  an  issue  has  been  raised  by  an  answer.  {Johnson  v. 
Polhemus,  99  Cal.  240,  244,  [33  Pac.  908] ;  Woods  Central  Irr. 
D.  Co.  V.  Porter  Slough  P.  Co.,  173  Cal.  149,  153,  [159  Pac. 
427] ;  Murphy  v.  Stelling,  8  Cal.  App.  702,  [97  Pac.  672].) 
In  Donovan  v.  McDevitt,  36  Mont  61,  [92  Pac.  49],  the  court 

•7  CtL  App.--« 
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said:  **It  is  true  that  the  prayer  is  made  a  part  of  the  com- 
plaint by  section  671  of  th«  Code  of  Civil  Procedure ;  but  it 
is  made  such  part  independently  of  the  statement  of  facts  con- 
stituting the  cause  of  action.  And,  if  the  facts  stated  in  the 
body  of  the  complaint  entitled  the  plaintiflF  to  any  relief,  a 
general  demurrer  will  not  lie,  no  matter  what  may  be  the 
form  of  the  prayer,  or,  indeed,  whether  there  is  any  prayer 
at  all.  (Hiatt  v.  Parker,  29  Kan.  765 ;  Culver  v.  Rodgers,  33 
Ohio  St.  537;  Sannoner  v.  Jacobson  dk  Co.,  47  Ark.  31,  [14 
S.  W.  458] ;  PorJfcer  v.  Norfolk  etc.  By.  Co.,  119  N.  C.  677,  [25 
S.  E.  722].)  It  may  be  that  the  plaintiff  cannot  recover  a 
money  judgment  without  a  prayer  in  his  complaint  demand- 
ing the  same  and  stating  the  amount  to  which  he  deems  him- 
self entitled." 

Both  the  questions  of  jurisdiction  and  amendability  of  the 
complaint  where  th«  prayer  was  lacking  were  considered  in 
Eldon  Ice  Co.  v.  Vcm  Hooser,  163  Mo.  App.  591,  [147  S.  W. 
161],  where  the  court  said:  **But  where  a  petition  is  in  all 
respects  sufficient  save  for  the  omission  of  a  prayer,  as  is  this 
one,  we  do  not  believe  that  defect  so  far  nullifies  the  paper 
as  to  deprive  it  of  the  efficacy  of  an  invocation  of  jurisdiction, 
or  that  it  is  so  far  defective  as  not  to  afford  a  base  for  amend- 
ment. The  omission  of  a  prayer  will  not  destroy  jurisdic- 
tion.*' 

We  quote  the  following  from  Sannoner  v.  Jacobson  &  Co., 
supra,  which  has  our  concurrence:  "The  question  then  is  nar- 
rowed  to  this:  Is  the  omission  of  a  prayer  for  judgment  so 
grave  a  matter  as  to  be  fatal  to  the  action!  If  it  is  not  fatal 
to  the  action,  the  intervener  cannot  be  heard  to  complain. 
The  statute  declares  that  'the  court  must  in  every  stage  of 
action  disregard  any  error  or  defect  in  the  proceeding  which 
does  not  affect  the  substantial  rights  of  the  adverse  party.' 
In  a  suit  upon  an  account  for  money  advanced  like  the  one 
under  consideration,  the  only  relief  to  which  the  plaintiff  can 
be  entitled  is  at  once  apparent  from  the  allegations  of  the 
complaint,  and  the  omission  of  the  demand  for  judgment  can- 
not be  said  to  affect  the  substantial  right  of  any  adversary." 

It  has  been  held  that,  although,  under  section  430  of  the 
Code  of  Civil  Procedure,  a  demurrer  to  the  complaint  on  the 
ground  that  the  court  has  no  jurisdiction  may  be  interposed, 
a  demurrer  does  not  lie  to  the  prayer.  {Althof  v.  Conheim, 
38  Cal.  230,  [99  Am.  Dec.  363] ;  BaUey  v.  Dale,  71  Cal.  34, 
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[11  Pac.  804].)  To  determine  the  question  of  jurisdiction  we 
must  look  to  the  averments  of  the  complaint  setting  forth  the 
facts  constituting  the  cause  of  action.  It  was  said  in  Lehr^ 
hardt  v.  Jennings,  119  Cal.  199,  [48  Pac.  56,  51  Pac.  195], 
that  "it  has  never  been  held  that  the  prayer  of  the  complaint 
should  conclude  the  question  of  jurisdiction."  In  Eohler  v. 
Agassiz,  99  Cal.  9,  [33  Pac.  741],  the  court  said:  **Even  on 
demurrer  to  the  complaint  the  defendants  cannot  object  to 
the  prayer,  and  certainly,  so  long  as  the  complaint  contains 
every  essential  of  an  action  upon  contract,  they  cannot  upon 
motion  (to  dissolve)  an  attachment  accomplish  what  they  could 
not  upon  demurrer."  It  was  held  in  that  case  that  a  motion 
to  dissolve  an  attachment  could  not  be  turned  into  a  demurrer, 
but  that  on  such  motion  "we  are  simply  to  determine  whether: 
1.  The  complaint  showed  the  action  to  be  founded  upon  con- 
tract, express  or  implied.  2.  Whether  it  states  facts  suflScient 
to  constitute  a  cause  of  action  against  the  defendants;  and  if 
not,  3.  Does  it  appear  therefrom  that  it  can  be  so  amended  as 
to  state  a  cause  of  action  upon  contract!  As  against  a  non- 
resident debtor,  these  questions  being  answered  in  the  affirm- 
ative, we  must  not  concern  ourselves  further  with  the  com- 
plaint." 

In  Hale  Bros.  v.  MilUken,  142  Cal.  137,  [75  Pac.  653],  the 
court  said:  "If  the  complaint  sets  forth  a  cause  of  action  upon 
a  contract,  express  or  implied,  it  cannot  be  attacked  for  ambi- 
guity or  uncertainty,  and  not  even  whether  it  states  a  cause 
of  action  if  it  appear  therefrom  that  it  can  be  so  amended  as 
to  state  a  cause  of  action  upon  contract;  in  other  words,  the 
motion  cannot  be  turned  into  a  demurrer  to  the  complaint. 
(Kohler  v.  Agassiz,  99  Cal.  9,  [33  Pac.  741].)  If  we  may 
inquire  whether  the  complaint  is  capable  of  amendment  in 
accordance  with  rules  governing  amendments,  it  would  seem 
to  follow  that  such  amendment  may  be  made  pending  the 
hearing  on  a  motion  to  dissolve  the  attachment.  So  held, 
we  think,  in  HatJiatvay  v.  Davis,  33  Cal.  161 ;  Hammond  v. 
Starr,  79  Cal.  556,  [21  Pac.  971] ;  and  results  from  what  is 
said  in  Kohler  v.  Agassiz,  99  Cal.  9,  [33  Pac.  741].  We  may, 
therefore,  consider  the  complaint  as  amended,  for  it  in  no 
sense  changed  the  nature  of  the  cause  of  action."  (See,  also, 
Pinkiert  v.  Komhlum,  5  Cal.  App.  522,  [90  Pac.  969]  ;  Pajaro 
Valley  Bank  v.  Scwich,  7  Cal.  App.  732,  [95  Pac.  911].) 


Digiti 


zed  by  Google 


132    Hoffman  v.  Pacific  Coast  Const.  Co.     [37  Cal.  App. 

No  reason  can  be  advanced  for  holding  that  the  prayer  to  a 
complaint  may  not  be  amended,  or  supplied  when  omitted,  in 
like  manner  and  to  like  extent  that  the  complaint  may  be 
amended  where  the  facts  stated  are  not  sufficient  to  constitute 
a  cause  of  action,  or  where  the  title  of  the  court  has  been  erro- 
neously given  through  inadvertence  or  mistake,  or  an  error  has 
been  made  in  naming  the  party  or  parties  plaintiff.  The 
prayer  may  be  amended  to  conform  to  the  proofis  at  the  trial. 
Why  may  not  it  be  amended  or  supplied  to  conform  to  the 
cause  of  action  stated  in  the  complaint!  We  are  of  the  opin- 
ion that  the  complaint  as  it  originally  stood,  accompanied  as  it 
was  by  the  affidavit  required  by  the  statute,  was  sufficient  as 
a  basis  for  the  writ,  although  in  its  then  form,  no  answer 
having  been  filed,  a  judgment  could  not  legally  have  been 
entered  in  the  case.  Furthermore,  we  think  the  court  was 
authorized  to  grant  the  motion  to  amend  the  complaint,  be- 
fore it  had  ruled  upon  defendant's  motions,  by  allowing  a 
prayer  for  relief  consonant  with  the  cause  of  action  set  forth 
in  the  complaint  The  amended  complaint  supersedes  the 
original  complaint  {Bray  v.  Lotmry,  163  Cal.  256,  [124  Pac. 
1004] ) ;  and  it  has  been  held  that  where  no  new  cause  of  action 
is  attempted  to  be  stated,  the  amendment,  though  made  after 
the  expiration  of  tUe  period  of  limitation  for  the  action,  re- 
lates back  to  the  time  of  the  commencement.  (Ruiz  v.  Santa 
Barbara  Gas  etc.  Co.,  164  Cal.  188,  [128  Pac  330].) 

The  controlling  questions  in  the  case  seem  to  be  disposed  of 
by  the  foregoing  considerations. 

The  order  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  ooncurrei 
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[C!t.  No.  2384.    First  Appellate  District.— May  2,  1918.] 

PETER  McMANUS,  Jr.,  aa  Administrator,  etc..  Appel- 
lant, V.  RED  SALMON  CANNING  CO.  (a  Corporation), 
Respondent. 

NEOUQENCfi— Action  fob  Wkongful  Dkath — ^Bkfusal  to  Pass  on  CJib- 
TAiN  Issues— Pbssumption  as  to  Evidenoi  on  Other  Issues. — 
In  an  action  for  wrongful  death,  where  the  court  refused  to  pass 
on  the  issues  of  negligence  and  the  amount  of  damages  sustained, 
upon  the  assumption  that  plaintiff  had  no  standing  in  court  under 
a  former  decision,  it  cannot  be  presumed  on  appeal  that  there  was  no 
evidence  on  other  issues  or  that  the  evidence  produced  was  un- 
favorable to  plaintiff. 

Id. — Jurisdiction  ow  Action. — An  action  for  wrongful  death  is  governed 
hj  the  law  of  the  jurisdiction  where  the  tort  is  committed,  and 
as  it  is  a  transitory  action,  it  maj  be  maintained  in  anj  jurisdic- 
tion where  the  defendant  is  found,  unless  the  court  where  the 
suit  is  brought,  in  enforcing  the  remedy,  would  be  acting  in  con- 
flict with  the  express  provisions  or  the  general  policy  of  the  law 
of  its  own  jurisdiction. 

Id. — Statutory  Action  Under  Laws  of  Another  State— Construc- 
tion.— In  considering  a  statutory  remedy,  such  as  an  action  for 
wrongful  death,  created  by  the  law  of  a  foreign  jurisdiction,  the 
court  will  adopt  the  construction  of  the  statute  given  to  it  by  the 
courts  of  that  jurisdiction;  but  if  the  statute  has  never  been 
construed  in  the  foreign  state,  the  court  will  construe  it  as  it 
would  a  like  statute  of  its  own  state. 

Id.— Action  for  Wrongful  Death  Under  Laws  of  Alaska— Benefit 
OF  Estate. — Section  1185  of  the  laws  of  Alaska,  codified  by  au- 
thority of  the  act  of  Congress  of  August  12,  1912,  confers  a  right 
of  action  for  wrongful  death  on  the  personal  representatives  of 
the  deceased  for  the  benefit  of  the  estate,  and  any  damages  re- 
covered become  assets  of  the  estate,  to  be  administered  like  other 
assets,  and  the  creditors  and  the  expenses  of  administration  to 
be  paid  therefrom  if  necessary,  which  is  contrary  to  the  policy 
of  the  laws  of  the  state  of  California. 

Id.— Later  Enactment— Eepeal  of  Former  Law  in  Cases  of  Em- 
ployer and  Employee. — Section  1185  of  the  laws  of  Alaska,  con- 
ferring a  right  of  rction  for  wrongful  death  on  the  personal  repre- 
sentatives of  the  deceased  for  the  benefit  of  the  estate,  was  repealed 
by  chapter  45  of  the  Sessions  Laws  of  Alaska  for  1913,  as  to 
cases  between  employer  and  employee,  which  provides  a  remedy 
for  the  wrongful  death  of  an  employee  in  accord  with  the  spirit 
of  the  laws  of  California, 
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Id. — Erboneous  Buuno  on  Juusdiotion — Amendment  of  Compi*aint. — 
Where  an  action  for  damages  for  wrongful  death  brought  under 
the  hiwg  of  Alaska  was  disposed  of  on  an  erroneous  ruling  on  a 
question  of  jurisdiction  alone,  the  plaintiff,  as  a  matter  of  sub- 
stantial Justice,  should  be  permitted  to  amend  to  supply  a  neces- 
sary allegationi  if  possible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

P.  R.  Wall,  for  Appellant 

P.  V.  Keesling,  and  T.  Q.  Crothers,  for  Respondent 

ZOOK,  J.,  pro  tern. — This  is  an  appeal  upon  the  judgment- 
roll  from  a  judgment  for  defendant  in  an  action  for  the 
wrongful  death  of  plaintiff's  intestate,  John  Mc^Ianus.  The 
complaint  alleges  that  defendant,  a  California  corporation, 
hired  decedent  at  San  Francisco,  as  a  seaman  and  also  to  do 
shore  work  for  it  on  a  voyage  to  Alaska;  that  on  July  17, 1915, 
while  decedent  was  working  in  a  pile-driving  crew  for  defend- 
ant near  Naknek,  Alaska,  he  was  struck  by  a  block  that  fell 
from  defendant's  pile-driver  and  was  killed;  that  the  accident 
was  caused  by  the  defendant's  negligence  in  using  a  block  and 
strap  known  to  it  to  be  defective ;  that,  under  two  statutes  of 
Alaska,  which  are  pleaded  at  length,  an  action  for  wrongful 
death  may  be  brought  by  the  personal  representative  of  the 
decedent,  and  that  plaintiff  is  the  administrator  of  decedent's 
estate,  duly  appointed  by  the  superior  court  for  the  city  and 
county  of  San  Francisco ;  that  decedent  left  no  wife  or  child, 
but  both  his  parents  are  living;  and  that  by  reason  of  his 
death  "his  estate"  had  suffered  damage  in  the  sum  of  $9,999. 

Defendant's  demurrer  having  been  overruled,  it  filed  its  an- 
swer and  the  cause  went  to  trial  on  April  3,  1916,  and  on 
April  8,  1916,  it  filed  an  amended  answer,  which,  in  addition 
to  a  denial  of  negligence,  set  up  a  plea  to  the  jurisdiction, 
based  upon  the  original  opinion  of  the  supreme  court  in  the 
case  of  North  Alaska  Salmon  Co.  v.  Pilhhury,  51  Cal.  Dec. 
473,  rendered  a  few  days  before  the  trial.  In  that  opinion 
the  supreme  court  held  that,  under  the  Workmen's  Compensa- 
tion Act,  the  Industrial  Accident  Commission  had  exclusive 
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jurisdiction  to  award  compensation  to  a  person,  employed  here 
to  work  in  California  and  Alaska,  for  injuries  received  in  the 
course  of  his  employment  beyond  the  territorial  jurisdiction 
of  California.  In  the  case  at  bar  the  lower  court,  evidently 
assuming  that  this  decision  disposed  of  the  whole  case,  made 
its  findings  of  fact  bringing  the  case  within  the  rule  of  the 
decision,  **  without  passing  upon  any  of  the  other  issues  in 
said  cause"  (so  the  findings  read),  and  accordingly  gave  judg- 
ment for  defendant  on  the  sole  ground  of  its  want  of  jurisdic- 
tion to  try  the  case. 

As  the  original  holding  in  North  Alaska  Salmon  Co,  v.  PiUs- 
bury,  was  later  reversed  by  the  supreme  court  on  rehearing 
(174  Cal.  1,  [L.  R.  A.  1917E,  642,  162  Pac.  93]),  when  it  was 
finally  held  that  the  Industrial  Accident  Commission  was 
without  jurisdiction  to  award  damages  for  injuries  received 
beyond  the  territorial  jurisdiction  of  its  state,  the  ruling  of 
the  lower  court  was  admittedly  erroneous,  but  respondent's 
counsel  contend  that  the  judgment  should  nevertheless  be  sus- 
tained on  other  grounds.  Their  first  contention  is  that,  as  the 
findings  support  the  judgment  and  the  evidence  taken  on  the 
trial  is  not  before  this  court,  every  presumption  is  in  favor 
of  the  judgment,  and  that  this  court  cannot  go  into  the  mat- 
ter of  errors  not  appearing  on  the  record.  But,  in  the  case 
at  bar,  the  court  expressly  refused  to  pass  on  the  issues  of 
negligence  and  the  amount  of  damages  sustained,  upon  the 
assumption  that  plaintiff  had  no  standing  in  court  at  all  under 
the  decision  referred  to,  and  that  it  would  be  an  idle  act  to 
find  on  any  issue  other  than  those  necessary  to  bring  the  case 
within  the  scope  of  that  decision.  Therefore  it  cannot  be  pre- 
sumed that  there  was  no  evidence  on  the  other  issues,  or 
that  the  evidence  produced  was  unfavorable  to  plaintiff.  The 
only  reasonable  inference  to  be  drawn  from  the  findings  is 
that  there  was  some  such  evidence,  which  the  court,  for  the 
reasons  stated,  declined  to  consider  at  all. 

Respondent's  next  contention  is  that  plaintiff's  alleged  right 
of  action  for  th^  wrongful  death  of  his  intestate,  as  given  by 
the  statutes  of  Alaska,  is  contrary  to  the  policy  of  the  law 
of  California,  and  will  not  be  enforced  here.  The  statutes 
pleaded  by  plaintiff  are  section  1185  of  the  Compiled  Laws  of 
Alaska  of  1913,  codified  by  authority  of  the  act  of  Congress  of 
August  24,  1912,  chapter  387,  section  19,  37  Stat.  518,  and 
chapter  45  of  the  Session  Laws  of  the  Territory  of  Alaska  for 
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1913,  approved  April  30,  1913.  Section  1185  reads  as  fol* 
lows: 

''When  the  death  of  a  person  is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  representatives  of  the 
former  might  have  maintained  an  action,  had  he  lived,  against 
the  latter  for  an  injury  done  by  the  same  act  or  omission. 
Such  action  shall  be  commenced  within  two  years  after  the 
death,  and  the  damages  therein  shall  not  exceed  ten  thousand 
dollars,  and  the  amount  recovered,  if  any,  shall  be  exclusively 
for  the  benefit  of  decedent's  husband,  wife  or  children,  him 
or  her  surviving;  and  when  any  sum  is  collected  it  must  be 
distributed  by  the  plaintiff  as  if  it  were  unbequeathed  assets 
left  in  his  hands,  after  payment  of  all  debts  and  expenses  of 
administration,  and  when  he  or  she  leaves  no  husband,  wife  or 
children,  him  or  her  surviving,  the  amount  recovered  shall  be 
administered  as  other  personal  property  of  the  deceased  per- 
son; but  the  plaintiff  may  deduct  therefrom  the  expenses  of 
the  action,  to  be  allowed  by  the  proper  court  upon  notice,  to 
be  given  in  such  manner  and  to  such  persons  as  the  court 
deems  proper." 

Chapter  45  of  the  Session  Laws  of  1913  is  entitled  ''An  act 
to  fix  the  liability  of  employers  for  personal  injuries  sustained 
by  their  employees,"  and  the  parts  thereof  material  to  this 
discussion  are  as  follows: 

•'Section  1.  That  every  person,  association,  or  corporation 
engaged  in  the  business  of  manufacturing  .  .  .  building  or 
other  business  or  occupation  carried  on  by  means  of  machinery 
or  mechanical  appliances  shall  be  liable  to  any  of  its  em- 
ployees, or  in  the  event  of  his  death,  to  his  personal  represen- 
tative for  the  benefit  of  his  widow  and  children,  if  any,  if 
none  then  for  his  parents,  if  none  then  for  his  next  of  kin 
dependent  upon  him  for  all  damages  which  may  result  from 
the  negligence  of  its  or  his  or  their  oflBcers,  agents  or  em- 
ployees, or  by  reason  of  any  defect  or  insufficiency  due  to 
its  or  their  negligence  in  the  machinery,  appliances  and 
work.  .  .  . 

"Section  4.  That  no  action  shall  be  maintained  under  this 
act  unless  it  be  shown  that  there  exist  beneficiaries  as  provided 
in  section  1  hereof.  ..." 

It  is  settled  law  that  an  action  for  wrongful  death,  like 
other  actions  on  tort,  is  governed  by  the  law  of  the  jurisdiction 
where  the  tort  was  committed,  and  as  it  is  a  transitory  action. 
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it  may  be  maintained  in  any  jurisdiction  where  the  defendant 
is  found  {Ryan  v.  North  Alaska  Salmon  Co.,  153  Cal.  438, 
[95  Pac.  862] ),  unless  the  court  where  the  suit  is  brought,  in 
enforcing  the  remedy,  would  be  acting  in  conflict  with  the  ex- 
press provisions  or  the  general  policy  of  the  law  of  its  own 
jurisdiction.  (11  Cyc.  663.)  It  is  also  a  well-established  rule 
that,  in  considering  a  statutory  remedy,  such  as  an  action  for 
wrongful  death,  created  by  the  law  of  a  foreign  jurisdiction, 
the  court  will  adopt  the  construction  of  the  statute  given  to 
it  by  the  courts  of  that  jurisdiction.  {Osborne  v.  Home  Life 
Ins,  Co,,  123  Cal.  610,  612,  [56  Pac.  616] .)  But,  if  the  statute 
has  never  been  construed  in  the  state  of  its  origin,  the  court 
will  construe  it  as  it  would  a  like  statute  of  its  own  state. 
(36  Cyc.  1104.)  Examining  these  Alaska  statutes  in  the 
light  of  the  rules  above  given,  we  find  that  section  1185  has 
been  construed  by  the  United  States  circuit  court  of  appeal 
for  the  ninth  circuit,  which  has  appellate  jurisdiction  in  cases 
arising  in  Alaska,  in  the  case  of  Jennings  v.  Alaska  TreadweU 
Gold  Min.  Co.,  170  Fed.  146,  [95  C.  C.  A.  388].  It  was  there 
held  that  section  1185,  like  the  Oregon  statute  from  which  it 
was  originally  taken,  confers  a  right  of  action  for  wrongful 
death  on  the  personal  representative  of  the  decedent  for  the 
benefit  of  the  estate,  and  that  any  damages  recovered  become 
assets  of  the  estate,  to  be  administered  like  any  other  assets. 
The  creditors  and  the  expenses  of  administration  are  to  be 
paid  out  therefrom,  if  necessary,  the  balance  going  to  the 
heirs,  if  there  are  any ;  and  in  default  of  heirs,  the  state  takes 
by  escheat.  We  fully  agree  with  counsel  for  respondent  that 
this  right  of  action,  created  by  section  1185,  is  contrary  to  the 
policy  of  the  laws  of  California,  for  our  legislature  in  creating 
the  action  for  wrongful  death,  which  was  unknown  at  common 
law,  followed  the  provisions  of  Lord  Campbell's  Act,  adopted 
by  parliament  in  1846,  and  our  courts  have  adopted  the  con- 
struction given  that  act  in  Great  Britain  and  in  those  states 
which  have  similar  laws,  namely :  That  the  action  for  wrong- 
ful death  has  been  created  for  the  benefit  of  those  relatives 
of  the  decedent  who  have  the  right  to  look  to  him  for  aid  and 
support,  and  that  the  damages  to  be  given  are  limited  to  the 
actual  pecuniary  loss  suffered  by  those  relatives  by  being  de- 
prived of  such  aid. 

Therefore,  if  appellant's  right  of  action  rested  on  section 
1185  alone,  we  would  be  compelled  to  hold  that  the  actiou 


Digiti 


zed  by  Google 


138    MoAIanus  v.  Rbd  Salmon  Canning  Co.     [37  Cal.  App. 

could  not  be  maintained,  for  it  would  not  be  in  accord  with 
tlie  policy  of  our  laws  to  make  a  resident  of  our  state  pay 
damages  for  the  death  of  decedent  where  no  one  was  shown  to 
have  suffered  any  pecuniary  loss  thereby.  But  the  second 
statute  pleaded,  chapter  45  of  the  Session  Laws  of  Alaska  for 
1913,  which  is  a  later  enactment  than  section  1185,  presents 
the  matter  in  an  entirely  different  light.  Section  1  of  that  act 
gives  the  right  of  action  against  the  employer  for  wrongful 
death  of  an  employee  to  his  personal  representative  "for  the 
benefit  of  his  widow  and  children,  if  any,  if  none  for  his  par- 
ents, if  none  then  for  his  next  of  kin  dependent  upon  him," 
and  section  4  provides  that  the  action  shall  not  be  maintained 
unless  it  be  shown  that  there  are  beneficiaries  such  as  are  de- 
scribed in  the  clause  just  quoted.  We  are  satisfied  that  this 
act  in  effect  repeals  the  provisions  of  section  1185  in  so  far 
as  cases  between  employer  and  employee  are  concerned,  and 
provides  a  remedy  for  the  wrongful  death  of  an  employee 
which  is  in  full  accord  with  the  spirit  of  our  law.  The  lan- 
guage quoted  is  almost  identical  with  that  used  in  section  1970 
of  our  Civil  Code,  which  provides  that  the  action  may  be 
maintained  **for  the  benefit  of  the  widow,  children,  depend- 
ent parents,  and  dependent  brothers  and  sisters,  in  order  of 
precedence  as  herein  stated,"  and  the  objectionable  features 
of  section  1185  are  therefore  eliminated  from  the  later  act 
As  this  later  statute  has  never  been  construed  in  any  Alaska 
case,  so  far  as  we  have  been  able  to  ascertain  from  an  exami- 
nation of  all  of  the  cases  reported  in  the  Federal  Reporter 
since  its  passage,  and  as  its  provisions  so  closely  resemble  our 
own  statutes  on  the  subject,  it  is  our  duty  to  construe  it  as  we 
do  our  own  statute,  as  an  act  for  the  compensation  of  depend- 
ents. We  therefore  feel  that  appellant  should  be  given  an 
opportunity  to  present  his  case  on  the  merits  on  a  new  trial, 
provided  that  he  can  show  that  the  parents  of  decedent  on 
whose  behalf  the  action  was  brought  were  in  fact  dependent 
upon  him  for  support  and  suffered  pecuniary  loss  as  a  result 
of  his  death.  We  appreciate  that  there  was  no  allegation  of 
the  parents'  dependency  in  the  complaint,  but  in  view  of  the 
fact  that  the  defendant's  demurrer  was  overruled,  and  the 
case  went  to  trial  and  was  disposed  of  on  an  erroneous  ruling 
on  a  question  of  jurisdiction  alone,  we  think  that  as  a  matter 
of  substantial  justice  plaintiff  should  be  permitted  to  amend 
to  supply  this  allegation,  if  he  can  do  so. 


Digiti 


zed  by  Google 


May,  1918.]  Collins  v.  Belland.  139 

It  is  ordered  that  the  judgment  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[OIt.  No.  2262.    Second  Appellate  District— May  2,  1918.] 
P.  D.  COLLINS,  Respondent,  v.  B.  0.  BELLAND,  Appellant 

Costs — ^Waivkb  or  Findings — Running  op  Time  ow  Sebvicr  and  Ftii- 
INO. — ^Where  findings  of  fact  are  waived,  an  entry  on  the  minutes 
of  the  court  directing  judgment  for  one  or  the  other  of  the  parties 
constitutes  the  decision  of  the  court,  and  the  time  for  serving  and 
filing  memorandum  of  costs  commences  to  run  from  the  minute 
entry  date,  or  the  date  of  notice,  to  the  party  claiming  costs,  of 
such  minute  entry. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  striking  out  a  cost  bilL  Frank  G.  Finlayson, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Waldo,  Root  &  Dysert,  and  Floyd  Anderson,  for  Appellant 

A.  P.  Michael  Narlian,  for  Respondent 

JAIVTE'S,  J. — The  defendant,  being  the  successful  party  at 
the  trial  had  herein,  appeals  from  an  order  of  the  superior 
court  striking  out  the  cost  bill  filed  by  him.  The  ground  of 
the  motion  to  strike  out  the  bill  was  that  it  had  been  filed 
before  decision  had  been  made  by  the  court.  It  is  shown  by 
the  minutes  of  the  superior  court  that  trial  of  this  action  was 
had  on  July  20, 1916.  The  concluding  portions  of  the  minutes 
of  the  court  are  as  follows:  "Cause  submitted  without  argu- 
ment. Thereupon  it  is  ordered  that  judgment  be  ordered 
for  defendant.  Findings  were  waived."  It  is  made  further 
to  appear  by  the  record  that  on  the  day  following  the  defend- 
ant served  and  filed  his  memorandum  of  costs  and  disburse- 
ments.   It  further  appears  that  on  the  twenty-sixth  day  of 
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July  a  form  of  judgment  was  presented  to  the  judge,  who 
signed  the  same,  and  the  clerk  filed  and  entered  the  judgment 
so  made,  leaving  blank  that  portion  of  it  which  provided  for 
the  recovery  of  costs  to  the  defendant.  On  the  twenty -seventh 
day  of  July,  five  days  having  elapsed  after  the  filing  and  serv- 
ing  of  the  memorandum  of  costs,  and  no  objections  having 
been  made  thereto,  the  clerk  filled  in  the  blank,  inserting  the 
total  of  defendant's  costs  as  shown  by  his  memorandum.  The 
sole  question  presented  is  as  to  whether  the  entry  on  the  min- 
utes of  the  court,  findings  being  waived,  directing  judgment 
for  the  defendant,  constituted  a  decision  of  the  court  in  the 
case.  Section  1033  of  the  Code  of  Civil  Procedure  provides 
that  the  party  in  whose  favor  judgment  is  rendered,  and  who 
claims  his  costs,  must  deliver  to  the  clerk  and  serve  upon  the 
adverse  party,  within  five  days  "after  the  verdict,  or  notice 
of  the  decision  of  the  court  or  referee,"  a  memorandum  of  the 
items  of  his  costs  and  disbursements.  The  section  in  conclu- 
sion provides:  **By  the  decision  of  the  court,  or  referee,  herein 
referred  to,  is  meant  the  signing  and  filing  of  the  findings  of 
fact  and  conclusions  of  law."  No  question  is  made  but  that 
the  plaintiff  had  actual  notice  and  legal  notice  of  the  making 
of  the  minute  order  directing  judgment  for  the  defendant. 
The  question  is :  Under  section  1033  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  the  memorandum  of  costs  and  dis- 
bursements must  be  filed  within  five  days  after  the  signing 
and  filing  of  findings  of  fact  and  conclusions  of  law,  does  the 
time  for  the  filing  of  such  memorandum,  where  no  findings  of 
fact  are  made,  commence  to  run  before  the  entering  of  judg- 
ment! If  it  may  be  said  that  there  is  no  decision  in  such  a 
case  until  the  judgment  has  been  entered,  then  the  position 
of  respondent  must  be  sustained.  If,  on  the  other  hand, 
where  findings  of  fact  and  conclusions  of  law  are  waived,  a 
minute  entry  directing  judgment  for  one  or  the  other  of  the 
parties  constitutes  the  decision,  then  the  time  for  the  serving 
and  filing  of  the  memorandum  of  costs  would  commence  from 
the  minute  entry  date  or  the  date  of  notice  to  the  party  claim- 
ing costs,  of  such  minute  entry.  In  Grim.  v.  Kessing,  89  Cal. 
478,  [23  Am.  St.  Rep.  491,  26  Pac.  1074],  it  is  said:  "But 
under  the  provisions  of  the  Code  of  Civil  Procedure,  when- 
ever findings  are  required,  there  can  be  no  'rendition  of  the 
judgment'  until  they  are  made  and  filed  with  the  clerk.  Find- 
ings of  fact,  however,  are  required  only  *upon  the  trial  of  a 
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question  of  fact,'  and  they  may  in  all  instances  be  waived. 
Whenever  they  are  waived  or  are  not  required,  the  entry  of 
its  decision  in  the  minutes  of  the  court  constitutes  the  'ren- 
dition of  the  judgment'  in  the  same  manner  as  it  did  under 
the  former  system/'  And  in  San  Joaquin  L.  dk  W.  Co.  v. 
Wut,  99  Cal.  345,  [33  Pac.  928],  it  is  said:  *'The  decision  of 
the  court  referred  to  in  these  sections,  when  filed,  amounts  in 
law  to  a  rendition  of  the  judgment.''  We  think  that  where 
the  findings  of  fact  are  waived,  as  they  were  in  this  case,  an 
entry  on  the  minutes  of  the  court  directing  judgment  for  one 
or  the  other  of  the  parties  constitutes  the  decision  of  the  court. 
The  opinions  which  hold  that  the  oral  views  of  the  court  as 
expressed  from  the  bench  do  not  constitute  a  decision  in  any 
case  are  not  in  point. 
The  order  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CiT.  Xo.  2223.    Tint  Appellate  District— May  8,  191S.] 

WILLIAM  VAN  HAGEN,  Respondent,  v.  FIRST  STATE 
BANK  OF  CLOVIS  (a  Corporation),  Appellant 

Pbomissobt  Note  —  Pucdoe  —  Wbonoful  Bctxntion  —  Action  fob 
Valus — EviDENCX. — In  an  action  to  recover  the  reasonable  value 
of  a  collateral  note  wrongfullj  retained,  the  plaintiff  cannot  re- 
cover where  the  evidence  shows  an  agreement  that  the  defendant 
was  to  hold  the  note  until  plaintiff's  principal  note  was  paid,  and 
that  the  pajment  had  not  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ernest  Elctte,  M.  B.  Harris,  and  E.  M.  Harris,  for  Appel- 
lant 

Kitt  Gould,  and  C.  K.  Bonestell,  for  Respondent 

KERRIGAN,  J. — This  is  an  action  to  recover  the  sum  of 
$1,080,  alleged  to  be  the  reasonable  value  of  a  certain  promis- 
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sory  note  owned  by  plaintiflF  and  wrongfully  retained  by  de- 
fendant. 

The  ease  was  tried  before  a  jury.  At  the  conclusion  of  the 
testimony  there  was  an  instructed  verdict  for  plaintiff  for  the 
sum  claimed.  Defendant  moved  for  a  new  trial,  and  in  sup- 
port of  the  motion  specified,  among  other  things,  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  and  assigned  as 
error  certain  rulings  of  the  court.  This  motion  was  denied, 
and  defendant  appeals  from  the  order  and  from  the  verdict 
and  judgment 

From  the  evidence  it  appears  that  a  Mrs.  Amer  and  one 
Cadwalladcr  were  indebted  on  a  joint  note  executed  by  them 
to  the  State  Bank  of  Clovis  in  an  amount  approximating  one 
thousand  one  hundred  dollars.  Mrs.  Amer  was  desirous  of 
taking  this  note  up,  and  induced  Van  Hagen,  the  plaintiff 
herein,  to  assist  her  in  so  doing.  In  October,  1914,  they  went 
together  to  the  defendant  bank,  and  there  met  a  Mr.  Norrish, 
its  president  and  manager,  to  whom  they  stated  their  busi- 
ness. It  cannot  be  clearly  ascertained  from  the  testimony  of 
Mrs.  Amer  and  the  plaintiff  Van  Hagen  what  arrangement 
was  made  between  the  parties,  but  it  does  appear  from  the 
.cstimony  of  Norrish  that  he  received  and  accepted  a  certifi- 
cate of  deposit  for  the  sum  of  five  huudred  dollars  from  Van 
Hagen,  which  sum  was  credited  on  the  Amer  and  Cadwalla- 
dcr note.  It  further  appears  that  Van  Hagen  at  this  time 
executed  his  promissory  note  in  favor  of  the  bank  for  the  sum 
of  six  hundred  dollars.  This  note  was  unsecured,  and  Nor- 
rish insisted  that  some  collateral  be  furnished  to  insure  its 
payment.  Van  Hagen  at  that  time  was  the  owner  of  a  note 
for  one  thousand  dollars,  referred  to  in  the  evidence  as  the 
Kepley  note,  and  which  note  is  the  subject  of  this  action,  and 
he  indorsed  this  note  over  to  the  defendant  bank  as  security 
for  the  pajinent  of  his  unsecured  note  to  the  bank  for  six 
hundred  dollars.  Norrish  took  the  Kepley  note,  retained  the 
Amer  and  Cadwalladcr  note  and  also  the  note  of  Van  Hagen, 
and  informed  the  parties  that  the  Amer  and  Cadwalladcr  note 
would  be  delivered  up  when  the  Van  Hagen  note  was  paid. 
The  matter  remained  in  this  unsettled  condition  for  over  two 
years  until  the  filing  of  this  action  on  November  17,  1916. 

Upon  this  evidence  the  trial  court  directed  a  verdict  for  the 
plaintiff  upon  the  ground  that  when  plaintiff  made  the  five 
hundred  dollar  payment  and  executed  his  note  for  six  hun- 
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dred  dollars,  secured  by  the  Eepley  note,  the  bank  had  agreed 
to  deliver  up  the  Amer  and  Cadwallader  note,  and  not  having 
done  80,  that  the  consideration  for  the  Van  Hagen  note  of 
six  hundred  dollars  had  failed,  and  no  recovery  could  be  had 
thereon,  and  this  being  so,  plaintiff  was  entitled  to  a  return 
of  the  Kepley  note  given  to  secure  its  payment. 

The  evidence  does  not  support  this  conclusion.  The  undis- 
puted testimony  of  Norrish  (and  it  is  the  only  testimony  on 
the  subject)  is  that  he  was  to  retain  all  of  the  notes  until 
such  time  as  plaintiff's  note  was  paid.  Defendant  undertook 
to  make  some  explanation  of  the  transaction  and  to  show 
that  Van  Hagen  had  received  consideration  for  the  payment 
by  him  of  the  five  hundred  dollars  and  the  execution  by  him 
to  the  bank  of  his  note,  and  that  he  had  relinquished  his  inter- 
est in  the  Kepley  note.  This  evidence  was  rejected  by  the 
trial  court.  Defendant  clearly  had  the  right  to  prove  this 
fact 

Defendant  further  offered  in  evidence  the  record  in  an 
action  entitled  "Van  Ragen  v.  Amer,"  from  which  record  it 
appears  that  plaintiff  had  secured  a  judgment  foreclosing  a 
mortgage  executed  by  Mrs.  Amer  to  secure  a  note  given  to 
Van  Hagen  in  settlement  with  him ;  and  in  making  the  offer 
attorney  for  defendant  attempted  to  state  that  his  purpose  in 
making  it  was  to  show  that  Van  Hagen  had  received  full  and 
complete  satisfaction  of  his  claim.  This  statement  was  re- 
jected, but  the  judgment-roll  was  admitted.  A  reading  of 
the  testimony  discloses  the  fact  that  all  the  circumstances  sur- 
rounding the  transaction  in  this  case  are  not  in  evidence.  No 
recovery  is  sought  for  the  five  hundred  dollars  paid  by  plain- 
tiff. There  is  also  evidence  to  show  that  when  demand  was 
made  upon  Norrish  for  the  Kepley  note  he  stated  that  he  was 
holding  it  for  the  benefit  of  Cadwallader  until  such  time  as  the 
Van  Hagen  note  was  paid.  The  evidence  as  a  whole  is  very 
unsatisfactory  and  not  convincing,  but  there  is  nothing  con- 
tained therein  to  contradict  the  statement  of  Norrish  that  the 
agreement  between  the  parties  was  that  he  was  to  hold  all  of 
the  notes  until  plaintiff's  note  was  paid.  The  note  not  hav- 
ing been  paid,  plaintiff  was  not  entitled  to  recover  the  Kepley 
note  nor  its  value. 

No  question  is  raised  as  to  the  sufficiency  of  the  pleadings 
herein. 
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Assuming  tliat  plaintiff's  complaint  is  an  appropriate  one, 
it  simply  declares  upon  a  common  count  for  goods  sold  and 
delivered  by  plaintiff  to  defendant  in  the  sum  of  $1,080,  which 
it  is  alleged  is  the  reasonable  value  of  the  property,  namely, 
the  note,  describing  it.  The  value  of  the  note  is  denied  by  de- 
fendant. The  evidence  is  silent  as  to  whether  or  not  the  note 
had  any  value.  Aside  from  this,  the  undisputed  evidence 
shows  that  the  bank  was  to  retain  the  note  in  question  until 
the  Van  Hagen  note  was  paid.  This  being  so,  there  is  no 
evidence  to  support  the  judgment. 

For  the  reasons  given  the  judgment  is  reversed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  1, 1918. 


[dw.  No.  1799.    Third  Appellate  District.— May  8,  1918.] 

B.    L.    METERS,    Respondent,    v.    JOHN    McKILLOP, 

Appellant. 

AcnoM  FOB  Services — Contract  of  Employment— Liability  of  De- 
fendant— SuFFiciENCT  of  EVIDENCE. — In  this  action  for  services 
of  a  physician  rendered  to  a  third  party,  it  is  held  to  be  a  fair 
inference  from  the  testimony  that  the  services  were  performed 
upon  the  reliance  that  the  defendant  would  pay  therefor,  and  that 
the  latter  directly  promised  to  make  such  payment. 

Id. — Original  Contract — Suppicienct  of  Consideration. — Where  ser- 
vices were  performed  for  the  benefit  of  a  third  party  in  reliance 
that  defendant  would  pay  therefor,  and  defendant  directly  promised 
to  pay,  an  original  contract  was  thereby  constituted  with  a  sufficient 
consideration  for  its  support. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  P.  Jones,  for  Appellant. 

Lon  Bond,  and  Dicrup  &  Dicrup,  for  Respondent. 
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BURNETT,  J. — The  action  was  for  the  recovery  of  the  sum 
of  $390.25  for  services  rendered  by  plaintiff  as  physician  and 
snrgeon  and  by  his  assignees,  W.  B.  Johnson  and  Sacramento 
Valley  Hospital  (a  corporation),  and  the  judgment  was  in 
his  favor  for  $359.25. 

The  only  question  in  this  case  is  whether  the  evidence  war- 
ranted the  court  in  finding  that  the  transaction  between  plain- 
tiff and  defendant  created  an  original  or  primary  obligation 
on  the  part  of  the  latter,  it  being  his  contention  that  he  was, 
at  most,  a  guarantor,  and  that  the  obligation  was  void  because 
not  in  writing.  The  facts  are  similar  and  tlie  same  question 
is  presented  in  the  matter  of  the  two  small  assigned  claims. 

We  think  that  there  can  be  no  doubt  that  the  theory  adopted 
by  the  trial  court  finds  sufficient  support  in  the  record.  The 
services  were  performed  for  one  P.  J.  Williams,  and  Dr. 
Meyers  was  called  to  attend  him  on  the  fifth  day  of  October. 
Two  days  thereafter,  according  to  plaintiff's  testimony,  he 
had  the  following  conversation  with  the  defendant  at  the 
Sacramento  Valley  Hospital:  **I  asked  him  whether  he  would 
pay  Mr.  Williams'  bill.  I  told  him  I  had  an  understanding 
he  was  going  to  pay  the  bill  and  he  said  he  would.  I  told 
him  perhaps  we  had  better  make  the  sister  feel  more  easy 
about  the  money.  When  we  went  downstairs,  I  repeated  the 
conversation  in  front  of  Sister  Marie  and  the  substance  was 
that  he  was  to  pay  Mr.  Williams'  bill." 

He  furthermore  testified:  **I  made  three  calls  on  the  7th :  on 
the  8th  three  calls ;  on  the  9th  there  were  five  calls  made ;  and 
on  the  10th  he  was  operated  on  by  myself,  Dr.  Johnson  and 
Dr.  Wilson.  I  called  on  him  twice  subsequent  to  the  opera- 
tion; on  the  11th  I  called  three  times;  on  the  12th  I  called 
four  times;  and  on  the  13th  three  times  the  day  he  died." 

These  services  performed  after  his  conversation  with  de- 
fendant were  reasonably  worth,  so  he  said,  the  sum  of  $305, 
and  this  was  allowed  by  the  court. 

It  is  a  fair  inference  from  the  foregoing  that  these  services 
were  performed  upon  the  reliance  that  the  defendant  would 
pay,  and  it  is  also  a  fair  inference  that  the  latter  directly 
promised  to  make  such  payment.  This  constitutes  an  origi- 
nal contract  with  a  sufficient  consideration  for  its  support: 
(Klamath  Lumber  Co.  v.  Co-operative  Land  d  Trust  Co.,  25 
Cal.  App.  678,  [145  Pac.  159].) 

87  Cal.  App.— 10 
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It  is  true  that  Dr.  Meyers  was  originally  called  by  one  Bam- 
holdt,  but  there  is  no  evidence  that  he  was  employed  by  the 
latter  or  by  Williams  or  that  he  looked  to  either  for  his  com- 
pensation. At  any  rate,  we  may  eliminate  the  services  per- 
formed on  the  5th  and  6th  of  October,  as  did  the  trial  judge, 
and  consider  only  what  was  done  after  said  conversation  with 
the  defendant.  This  may  be  considered  a  separate  and  distinct 
contract,  and  we  see  no  legal  obstacle  in  the  way  of  enforcing 
it.  It  is  true  that  the  defendant  denied  any  agreement 
for  the  payment  of  the  claim,  but  the  court  below  obvi- 
ously did  not  believe  him,  and  we  cannot  say  that  the  want 
of  faith  was  not  justified. 

There  is  some  contention  in  the  closing  brief  that  it  does  not 
appear  whether  the  findings  cover  the  entire  period  of  the 
service  or  the  time  subsequent  to  plaintiff 's  employment  by 
the  defendant.  The  particular  finding  in  point  follows  the 
allegation  of  the  complaint : 

*'That  within  two  years  last  past  plaintiff  within  the  county 
of  Butte,  state  of  California,  rendered  medical  and  surgical 
services  to  one  F.  J.  Williams  at  the  special  instance  and  re- 
quest of  the  defendant,  and  defendant  promised  and  agreed  to 
pay  the  value  thereof." 

Of  course,  from  this  it  could  not  be  determined  whether  it 
covered  the  entire  period  or  not,  but  the  allegation  in  the  com- 
plaint was  certain  and  definite  enough  to  withstand  the  gen- 
eral demurrer  which  was  interposed,  and  the  exact  time  cov- 
ered by  the  services  for  which  defendant  was  held  liable  was 
revealed  by  the  evidence.  The  amount  found  due  corre- 
sponded exactly  with  the  testimony  as  to  the  value  of  these 
services,  and  we  are  not  inclined  to  the  view  that  there  is  any 
merit  in  this  claim  of  the  appellant. 

Indeed,  the  case  is  simple  and  there  seems  no  necessity  for 
any  further  consideration. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CIt.  No.  1808.    Third  AppeUate  District.— May  3,  1918.] 

VENTURA  MANUFACTURING  AND  IMPLEMENT  COM- 
PANT,  Appellant,  v.  G.  A.  WARPIELD,  Respondent. 

Saub— Action  fob  Prick  of  Engine — Breach  of  WAiutANTT— Scffici- 
BNCT  OF  Evidence. — Id  this  action  on  a  note  for  the  balance  of 
the  price  of  a  tractor  engine,  it  is  held  that  the  evidence  supports 
the  findings  that  the  engine  never  at  any  time  measured  up  to  tlie 
warranted  test,  that  the  defendant  never  at  any  time  uncondition- 
ally accepted  it,  and  that  the  whole  transaction  was  subject  of  con- 
troversy founded  on  repeated  complaints. 

Id. — Breach  of  Warranty— Question  fob  Jury. — In  an  action  on  a 
note  for  the  balance  of  the  price  of  a  tractor  engine,  the  question 
of  breach  of  warranty,  where  the  findings  are  conflicting,  is  for  the 
jury. 

iDw — NOTICB  OF  Defects — ^Waiver. — The  requirement  in  a  contract  for 
the  sale  of  a  tractor  engine  that  notice  of  the  failure  of  the  engine 
to  work  properly  must  be  given  within  a  specified  time  is  waived 
by  the  continued  and  persistent  efforts  of  the  agents  of  the  seller, 
including  the  one  who  made  the  sale,  to  make  the  machine  work, 
after  the  expiration  of  the  time  limited. 

Id. — Authority  of  Sale's  Agent. — Authority  of  an  agent  who  makes 
a  sale  of  a  tractor  engine  extends  to  all  such  acts  as  are  properly 
connected  with  the  sale  and  delivery  of  the  machine,  and  does  not 
stop  when  the  proposed  vendee  first  takes  the  machine  on  trial,  but 
continues  until  the  sale  is  completed  or  the  machine  returned. 

Id. — Knowledge  of  Defects— Waiver  of  Notice. — The  provision  in  a 
contract  of  sale  of  a  tractor  engine  that  the  purchaser  shall  give 
written  notice  to  the  seller  of  any  defects,  and  that  failure  so  to 
do  shall  constitute  a  waiver  of  breach  of  warranty,  is  waived 
where  the  agent  who  made  the  sale  is  present  at  the  trial  of  the 
machine,  and  thus  has  knowledge  of  failure  of  performance. 

Id. — Action  for  Price  of  Engine — Omission  to  Plead — Waiver — 
Trul. — In  an  action  on  a  note  for  the  balance  of  the  price  of  a 
tractor  engine,  although  the  defendant  did  not  specially  plead  waiver 
of  condition  in  the  warranty  as  to  the  time  for  trying  out  the 
machine,  the  case  was  not  tried  erroneously  on  the  theory  of  such 
waiver  where  the  answer  and  cross-complaint  set  out  all  the  facts 
of  the  transaction. 

APPEAL  from   a  judgment   of  the   Superior   Court  of 
Glenn  County.     Wm.  M.  Pinch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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George  B.  Freeman,  W.  H.  Barnes,  and  Orr  &  Orr,  for  Ap- 
pellant 

Duard  F.  Qeis,  and  B.  A.  Herrington,  for  Bespondent 

HABT,  J. — Plaintiff  eommeneed  the  action  to  recover  the 
sum  of  $1,967.50,  and  interest  thereon,  due  on  a  promissory 
note,  dated  September  24,  1912,  in  favor  of  plaintiff  and 
signed  by  defendant  In  this  note  it  was  set  forth  that  it 
was  given  in  consideration  of  the  sale  by  plaintiff  to  defend- 
ant of  a  ''30  H.  P.  Pioneer  Eligine.*' 

The  case  was  tried  before  a  jury  and  judgment  was  entered 
in  accordance  with  their  verdict,  as  follows :  That  defendant 
was  entitled  to  recover  from  the  plaintiff  the  sum  of  one  thou- 
sand five  hundred  dollars,  paid  by  him  on  account  of  the  pur- 
chase of  the  engine,  together  with  interest  thereon;  that  de- 
fendant was  entitled  to  have  said  promissory  note  surrendered 
and  canceled  as  though  fully  paid;  and  that  plaintiff  is  en- 
titled to  the  possession  of  said  tractor.  From  said  judgment 
plaintiff  appeals. 

The  defendant  interposed  an  answer  to  the  complaint  and 
also  filed  a  cross-complaint  and  set  up  a  counterclaim.  The 
defendant  by  answer  denies  the  vital  averments  of  the  com- 
plaint and  sets  up  an  affirmative  defense,  based  upon  alleged 
false  representations  by  the  plaintiff  with  respect  to  the  char- 
acter of  the  engine  for  capacity  and  durability,  and  relies 
upon  the  alleged  violation  by  plaintiff  of  the  terms  of  the  writ- 
ten warranty  attached  to  and  a  part  of  the  contract  of  sale. 
The  cross-complaint  repeats  the  allegations  of  the  answer  re- 
specting the  alleged  false  representations  by  the  plaintiff  and 
charges  that  solely  by  the  representations  so  made  the  defend- 
ant was  induced  to  enter  into  the  contract  for  the  purchase  of 
the  tractor;  charges  that  the  engine  which  was  delivered  to  the 
defendant  by  the  plaintiff  was  not  the  engine  which  he  agreed 
to  buy  and  which  the  plaintiff  agreed  to  deliver  to  him ;  al- 
leges that  the  plaintiff  violated  the  terms  of  its  warranty  and 
that,  upon  learning  of  the  difference  in  the  engine  delivered 
and  the  engine  which  he  purchased  and  the  plaintiff  promised 
to  provide  him  with,  and  of  the  defects  of  the  engine  delivered, 
the  defendant  immediately  notified  plaintiff  thereof  and  re- 
scinded the  contract,  and  demanded  of  the  plaintiff  a  return 
of  the  cash  money  paid  on  account  of  the  sale  and  the  cancella- 
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tion  of  the  note  given  by  him  to  the  plaintiff  for  the  balance 
of  the  purchase  price. 

The  foregoing,  while  only  a  brief  statement  of  the  allega- 
tions of  the  pleadings  filed  by  the  defendant,  is  snflBcient  for 
present  purposes  and  to  show  the  general  issues  upon  which 
the  cause  was  tried  and  upon  which  it  is  submitted  here  by 
this  appeal. 

The  facts  are  briefly  these :  Some  time  in  the  month  of  May, 
1912,  one  C.  W.  Horstman,  a  salesman  for  plaintiff,  solicited 
defendant  to  purchase  a  tractor  and  exhibited  to  him  certain 
pamphlets  and  catalogues  describing  gas  engines  and  also  pho- 
tographs thereof.  The  negotiations  led  to  an  agreement  by 
the  defendant,  on  the  twenty-second  day  of  June,  1912,  to  pur- 
chase a  certain  engine,  a  description  and  a  photograph  of 
which  were  contained  in  the  pamphlets  and  catalogues  re- 
ferred to.  Thereupon,  and  on  the  day  named,  the  following 
order  or  agreement  was  signed  by  the  defendant  and  delivered 
to  plaintiff  through  its  salesman,  Horstman : 

"Order  for  Gas  and  Gasoline  Engine: 
"To  Ventura  Mfg.  and  Imp.  Co.  Town  Ventura,  State  Calif. 

"The  undersigned  of  Princeton  Post  Office,  County  of 
Colusa,  State  of  Calif.  Rural  Route  No.  hereby  pur- 
chases of  you,  subject  to  all  conditions  of  agreement  and  war- 
ranty printed  on  back  of  this  order  and  made  a  part  hereof, 
to  be  shipped  to  G.  A.  Warfield  Ranch,  Marysville,  Calif. — 
'One  30  H.  P.  Pioneer* — ^Pioneer  Tractor  gas  or  gasoline  en- 
gine (reg.  size  of  pulley),  complete  including  necessary  fix- 
tures, and  to  settle  for  said  engine  by  payment  of  (3467.50) 
thirty-four  hundred  sixty-seven  50-100  Dollars  as  follows: 
Fifteen  hundred  Cash  on  delivery  of  engine,  Nineteen  hun- 
dred sixty-seven  50-100  note  due  Nov.  15,  1912.  It  is  ex- 
pressly agreed  that  this  order  shall  not  be  countermanded,  and 
that  said  engine  shall  remain  and  be  held  by  the  undersisrned 
as  your  exclusive  property  until  purchase  money  shall  have 
been  paid  in  full.  It  is  expressly  agreed  that  the  engine  shall 
be  and  remain  personal  property  in  what  so  ever  manner  it 
may  be  annexed  to  realty. 

"Dated  the  22nd  day  of  June,  1912. 

"Sold  by  C.  W.  Horstman. 

"Signed:    Q.  A.  Warpield.'' 


Digiti 


zed  by  Google 


150      Ventura  Mfo.  etc.  Co.  v.  Warpield.     [37  Cal.  App. 

At  one  end  of  said  order  is  written:  *'Note  to  bear  interest 
at  seven  per  cent  after  maturity.  Tractor  to  have  60  gal. 
radiator  and  extension  and  swinging  hitch." 

The  warranty  is  in  the  following  language: 

"Pioneer  Tractor  Co.  (Incorporated)  warrants  the  within 
described  engine  to  do  good  work,  to  be  well  made,  of  good 
materials,  and  durable  if  used  with  the  proper  care.  If  upon 
trial,  with  proper  care,  the  engine  fails  to  work  well,  the  pur- 
chaser shall  immediately  give  written  notice  to  Pioneer 
Tractor  Co.,  Winona,  and  to  the  agent  from  whom  it  waa  pur- 
chased, stating  wherein  the  engine  fails,  shall  allow  a  reason- 
able time  for  a  competent  man  to  be  sent  to  put  it  in  order, 
and  render  friendly  assistance  to  operate  it.  If  the  engine 
cannot  then  be  made  to  work  well,  the  purchaser  shall  imme- 
diately return  it  to  said  agent,  and  the  price  paid  shall  be 
refunded  which  shall  constitute  a  settlement  in  full  of  the 
transaction. 

''Use  of  the  engine  after  three  days,  or  failure  to  give  writ- 
ten notice  to  said  Company  and  its  agent,  or  failure  to  return 
the  engine  as  above  specified,  shall  operate  as  an  acceptance 
of  it  and  a  fulfillment  of  this  warranty.  No  agent  has  power 
to  change  the  contract  of  warranty  in  any  respect  and  the 
within  order  can  be  canceled  only  in  writing  from  said  Com- 
pany's Winona  Office. 

"This  express  warranty  excludes  all  implied  warranties  and 
said  Company  shall  in  no  event  be  liable  for  breach  of  war- 
ranty in  an  amount  exceeding  the  purchase  price  of  the  en- 
gine. If  within  ninety  days'  time  any  part  proves  defective, 
a  new  part  will  be  furnished  on  receipt  of  part  showing  de- 
fect." 

On  the  second  day  of  September,  1912,  a  tractor  was  deliv- 
ered to  the  defendant  at  his  ranch  by  Horstman.  This,  as  the 
defendant  testified,  was  after  the  harvesting  season  had  ended, 
and  when  there  was  practically  no  opportunity  for  testing  out 
the  tractor  as  fully  as  was  desirable  and  necessary. 

There  is,  in  point  of  fact,  no  dispute  as  to  the  proposition 
that  there  wore  material  differences  in  mechanical  construc- 
tion between  the  engine  purchased  by  the  defendant  and  which 
the  plaintiff  agreed  to  furnish  him  with  and  the  engine  actu- 
ally delivered.  But,  for  the  purpose  not  only  of  showing  the 
differences  referred  to  but  that  from  the  time,  approximately, 
that  the  engine  was  received  by  the  defendant,  he  was  dis- 
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satisfied  therewith  and  protested,  as  he  continued  thereafter  to 
protest,  against  accepting  the  tractor  upon  the  ground  that 
it  was  not  the  machine  he  had  bargained  for,  we  will  here 
present  a  brief  statement  of  his  testimony  with  regard  to  the 
transaction,  as  follows :  He  stated  that  the  engine  delivered  was 
not  the  character  of  engine  ordered  by  him  as  represented  by 
the  diagram  and  catalogue  exhibited  to  him  by  Horstman ;  that 
the  radiator  held  twenty-four  and  one-half  gallons  of  water 
instead  of  sixty ;  that  the  engine  delivered  had  no  muffler  over 
the  exhaust-pipes,  there  being  nothing  "to  protect  ripe  grain 
from  being  burned  from  the  cinders  from  the  exhaust.  The 
sparks  shot  from  the  exhaust  free  and  dear.  The  main  oiling 
system  in  the  main  pump  was  supposed  to  be  in  the  cab,  in 
front  of  the  operator  of  the  engine,  in  plain  sight  at  all  times, 
and  upon  examination  I  found  this  oiler  was  down  under  the 
hood,  alongside  of  the  cylinders  and  in  grease  where  it  was 
impossible  to  see  it  without  stopping  the  engine,  raising  up  the 
hood,  and  wiping  off  the  grease,  and  using  some  artificial  light 
to  see  if  the  oil  was  running.  In  the  engine  ordered  this  par- 
ticular oil  was  to  be  in  the  cab  in  sight  of  the  operator  at  all 
times,  so  that  he  could  know  that  the  main  bearings  were  get- 
ting oil  at  all  times.  .  .  .  The  gears  were  supposed  to  be  en- 
tirely inclosed  in  a  case  to  exclude  all  dust  from  getting  in 
the  oil  and  among  the  gears,  and  upon  examination  I  found 
there  was  an  opening  alongside  of  the  gears  on  both  sides, 
under  the  hood,  where  the  dust  from  the  fan,  driving  past  the 
cylinders,  would  finally  end  up  in  this  case  where  these  gears 
revolved,  and  did  not  give  any  protection  to  speak  of  from 
any  dust  flying  at  all;  the  fan  drove  the  dust  back  to  the 
gears.  .  .  .  This  was  represented  not  to  be  the  case  in  the  en- 
gine ordered — that  they  were  to  be  inclosed,  all  incased,  and 
to  be  protected  entirely  from  the  dust.  .  .  .  the  engine  was 
to  have  a  Kingston  carbureter  and  on  examination  we  found 
there  was  a  Bennett  carbureter.  .  .  .  The  fan  for  cooling  air 
was  to  be  a  gear-driven  fan,  was  not  to  have  any  belts  at  all, 
but  to  connect  direct  with  the  engine  and  drive  with  gears.  It 
was  described  in  the  catalogue  as  a  direct,  gear-driven  fan, 
and  when  the  engine  arrived  it  was  found  to  have  a  bolt  drive 
with  spring  tightener.  .  .  .  There  was  an  apparent  defect  in 
the  wheels.    The  spokes  were  loose  in  the  rim." 

Accompanying  Horstman,  when  the  engine  was  delivered  to 
defendant,  was  a  Mr.  Muir,  an  expert  sent  by  the  Pioneer 
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Tractor  Company,  to  demonstrate  it.  On  the  next  day,  Mnir, 
driving  the  tractor,  took  it  out  into  a  field  with  some  plows 
and  operated  it  for  two  hours  or  more  and  it  was  then  placed 
in  a  shed  on  defendant's  premises.  At  the  time  of  the  deliv- 
ery to  defendant  he  called  the  attention  of  Horstman  to  the 
differences  between  the  engine  he  received  and  the  one  he  ex- 
pected to  receive.  As  to  the  radiator,  Horstman  stated  that 
he  was  confident  it  would  keep  the  engine  cool  but  that  "if 
it  didn't  they  would  put  on  a  larger  radiator.  ...  He  said 
the  only  way  to  find  out  was  to  try  it  out  in  harvest."  The 
witness  stated:  *'I  told  him  I  didn't  want  it  the  way  it  was. 
It  was  not  the  engine  I  had  picked  out  on  the  catalogue  and 
I  didn't  think  it  would  work  at  all  and  I  wouldn't  take  it 
under  those  conditions.  .  .  .  They  put  it  in  the  shed  on  the 
ranch  and  left  it  there.*' 

There  is  evidence  that  Horstman  and  the  plaintiff  attempted 
to  reason  with  defendant  and  show  him  that  by  proper  han- 
dling the  tractor  would  do  the  work  and  so  come  up  to  the 
warranted  test  as  to  capacity  and  durability,  and  that  thus  the 
defendant  was  persuaded  to  give  it  a  further  trial.  Accord- 
ingly, on  the  twenty-fourth  day  of  September,  1912,  defendant 
made  a  cash  payment  of  one  thousand  five  hundred  dollars  and 
executed  and  delivered  to  Horstman  the  note  sued  upon,  it 
being  made  payable  on  August  1,  1913,  which  would  be  after 
the  harvest  season  of  1913.  After  the  trial  made  by  Muir  in 
the  early  part  of  September,  no  attempt  was  made  to  use  the 
tractor  until  November,  when  defendant  took  it  out  for  the 
purpose  of  plowing.  He  testified:  "After  I  got  the  engine 
started  I  had  difficulty  in  keeping  it  running.  The  ignition 
did  not  seem  to  work  well,  and  the  fan  gave  me  considerable 
trouble.  .  .  .  The  shift  gears  would  not  work  well.  I  worked 
with  it  several  days,  plowing,  or  trying  to  plow,  and  finally 
parts  of  it  began  to  go  to  pieces.  The  fans  broke.  I  had  to 
go  down  and  get  a  fan-belt  in  town,  and  the  magneto  went  out 
of  commission  entirely  from  no  cause  that  I  could  see,  and 
I  took  the  magneto  down  to  San  Francisco  and  got  another 
one ;  then  I  got  an  engineer  to  help  me  on  the  engine  and  the 
two  of  us  worked  with  it  and  fought  it,  and  we  got  the  engine 
finally  to  go  a  little  piece.  .  .  .  Then  the  engine  broke  down. 
...  It  took  me  a  week  to  plow  a  piece  that  should  have  been 
plowed  in  two  days.  The  fan-belt  proposition  went  to  pieces, 
the  fan-belt  and  the  bearings  that  run  this  shaft  .  .  .  We 
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took  those  to  Colusa  and  had  them  re-babbitted.  .  .  .  Then 
the  wheels  began  to  develop  defective ;  the  spokes  were  loose 
and  that  caused  a  crystallization  in  the  rim  and  each  spoke 
in  the  rim  split  out  clear  from  the  spoke  to  the  outside  of  the 
rim,  and  when  we  brought  the  engine  in  it  had  something  like 
twenty-four  or  twenty-five  cracks  across  the  rim.  .  .  .  We 
took  it  back  to  the  shed  and  on  the  way  home  the  fan-belt  and 
gears  went  all  to  pieces."  <Some  rims  were  shipped  to  him  by 
plaintiflf  and  were  put  on  the  tractor  by  a  man  representing 
plaintiff,  who  also  re-babbitted  the  bearings  on  the  fan  shaft. 
In  November,  1913,  defendant  attempted  to  harrow  with  the 
tractor,  but  there  was  a  recurrence  of  the  troubles  he  had 
theretofore  had — ^the  spokes  getting  loose,  making  it  neces- 
sary to  get  new  ones,  the  connecting  rods  not  staying  tight,  the 
fan-belt  breaking,  the  shift  gears  giving  trouble,  the  engine 
heating  and  the  magneto  giving  trouble  so  that  he  ran  on  the 
battery.  He  finished  his  harrowing  with  mules  and  put  the 
tractor  back  in  the  shed.  On  the  14th  of  May,  1914.  he  started 
to  do  some  grading  and  on  the  way  to  the  field  with  the 
tractor  the  clutch  broke;  he  sent  to  plaintiff  for  a  new  disk, 
which  came  on  May  25th.  He  still  had  trouble  with  the  en- 
gine, and,  after  doing  about  one-third  of  the  grading,  he  dis- 
continued the  work.  In  June  he  hired  an  engineer  and  they 
worked  ten  or  fifteen  days  on  the  engine  and  he  then  hired  an- 
other engineer  to  inspect  it.  They  commenced  harvesting  and, 
on  the  third  day,  "everything  went  to  pieces,  and  we  opened 
it  up  and  the  crank  shaft  and  connecting  rods  and  everything 
were  in  a  pile."  He  telegraphed  plaintiff  for  another  crank 
shaft,  which  came  to  him  after  a  long  delay  and  after  he  had 
tried  to  have  the  old  one  welded  in  Sacramento.  He  hired 
an  expert  mechanic  to  set  the  crank  shaft  and  the  engine  was 
put  back  "in  practically  as  good  condition  as  it  could  be  put." 
The  next  day  the  engine  commenced  to  heat  and  sometimes 
two-thirds  of  the  day  was  lost  waiting  for  the  engine  to  get 
cool.  The  harvesting,  which  lasted  from  June  9th  to  July 
23d,  was  not  successful,  the  witness  stating  that  he  probably 
lost  half  of  each  day  on  account  of  the  engine.  Then  defend- 
ant tried  to  use  the  engine  for  pumping  water  for  irrigating  an 
orchard,  but  could  not  keep  it  cool,  and  after  two  or  three 
days  he  took  it  back  to  the  shed.  On  the  way  there,  while 
running  on  a  county  road,  the  front  axle  broke.  He  had  this 
repaired  and  then  placed  the  tractor  in  the  same  place  in  the 
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shed  where  it  had  been  left  by  Horstman  at  the  time  of  its 
delivery  to  defendant 

Expert  testimony  introduced  by  defendant  tended  to  show 
that  the  construction  of  the  engine  was  not  proper  in  certain 
specified  particulars,  and  the  engineer  sent  by  plaintiflE  to 
work  on  the  tractor  stated,  on  cross-examination,  that  **it  was 
essential  that  the  fan  construction  should  be  improved  and 
changed  to  make  it  of  any  practical  value,"  and  that  the 
mechanical  construction  of  the  engine  should  be  changed. 

Certain  correspondence  was  introduced  in  evidence.  The 
first  letter  in  the  record  is  dated  Ventura,  November  20,  1912, 
written  by  plaintiflf  to  defendant,  and  refers  to  a  letter  there- 
tofore received  from  defendant  in  regard  to  *' spikes  for 
wheels." 

On  December  26, 1912,  defendant  wrote  plaintiff  as  follows: 
*'The  engine  [Pioneer  30]  which  I  purchased  from  you  by 
contract  has  proved  to  be  far  from  satisfactory,  and  along  with 
that  your  company,  through  Mr.  Charles  Horstman,  have  mis- 
represented things  to  me.  The  engine  is  not  built  for  the 
work  intended  or  for  any  durability.  It  is  now  out  of  com- 
mission. I  have  asked  you  people  to  send  your  mechanic,  but 
no  answer;  have  asked  you  to  send  extras  from  your  shops 
at  Ventura,  instead  I  am  compelled  to  pay  express  on  extras 
from  Ind.,  not  getting  what  I  asked  for,  have  to  have  the 
extras  made  here  at  the  foundry  or  any  other  place  at  a  great 
expense.  Therefore,  according  to  our  agreement  the  engine 
is  yours.  I  hereby  cancel  the  payment  of  the  note  given  you 
in  payment  of  the  engine.  I  ask  you  to  send  your  represen- 
tative here  and  inspect  the  engine,  and  you  will  find  what  I 
tell  you  is  the  truth.  The  engine  is  at  your  disposal.  I  am 
stuck  with  a  contract  which  your  engine  should  do  but  is  un- 
able to  finish." 

Plaintiff  replied  to  the  above  letter,  stating:  ''We  feel  con- 
fident your  trouble  lies  in  the  fact  that  you  do  not  know  how 
to  take  care  of  the  engine  properly.  If  you  had  the  right 
kind  of  an  engineer  on  the  machine,  there  would  be  nothing 
wrong  with  it."  It  was  further  stated  that  Mr.  Horstman 
would  call  upon  defendant. 

On  January  8,  1913,  Horstman  wrote  to  defendant:  **Have 
sent  off  several  wires  yesterday  to  get  some  definite  line-up 
from  the  Pioneer  people  with  regard  to  their  decision  in  the 
broken  engine  wheels." 
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The  following  letter,  dated  Januaiy  10,  1913,  was  sent  to 
defendant  by  plaintiff:  **We  arc  in  receipt  of  a  letter  from 
our  Mr.  Horatman  stating  that  the  wheels  on  the  engine  we 
sold  you  have  cracked  in  several  places.  We  at  once  took  this 
matter  up  with  the  factory,  advising  them  of  the  condition  of 
the  wheels,  etc.,  and  informed  them  that  they  would  have  to 
make  these  wheels  good.  The  reply  we  received  from  them 
was  that  the  breaking  of  the  wheels  was  due  to  the  carelessness 
of  the  engineer  in  not  keeping  the  turn  buckles  or  spokes  tight, 
they  also  stated  that  they  would  furnish  some  extra  heavy 
rims  for  this  engine  free  of  charge.  .  .  .  Mr.  Horstman  also 
reports  that  the  other  troubles  you  had  on  the  engine  did  not 
amount  to  anything,  as  on  all  gasoline  engines  you  may  expect 
more  or  less  minor  troubles.  ..." 

The  defendant,  on  March  8,  1913,  wrote  to  plaintiff  a  long 
letter,  calling  attention  to  alleged  representations  by  Horst- 
man regarding  the  engine,  recapitulating  particulars  in  which 
it  had  proven  defective,  and  demanding  the  return  of  the  one 
thousand  five  hundred  dollars  paid  by  him  and  the  cancellation 
of  the  note. 

On  March  27th,  the  plaintiff  replied  to  the  above  letter, 
stating,  among  other  things:  "When  you  signed  the  note,  this 
was  an  acceptance  of  the  engine.  As  for  the  note,  it  is  out 
of  our  possession.  You  will  take  particular  notice  of  the  war- 
ranty on  the  back  of  the  contract,  which  stated  that  'no  agent 
has  the  power  to  change  the  contract  of  warranty  in  any  re- 
spect.' .  .  .  We  are  well  satisfied  it  is  no  fault  of  the  engine 
that  it  was  in  the  condition  it  was  in." 

Other  correspondence  followed,  showing  that  defendant  had 
gone  to  Ventura  to  endeavor  to  effect  some  sort  of  settlement, 
and,  on  September  9,  1913,  defendant  wrote  to  plaintiff  again 
demanding  the  return  of  the  money  paid  by  him  and  the  note, 
"or  deliver  to  me  an  engine  of  equal  value  that  will  do  the 
work  fully  guaranteed  to  my  satisfaction." 

The  defendant  explained,  and  the  written  correspondence 
Above  referred  to  corroborated  him  in  that  particular,  that  hh 
made  repeated  trials  of  the  tractor  upon  the  solicitation  and 
persuasion  of  Horstman,  after  in  the  first  instance  and  the 
several  times  thereafter,  he  notified  Horstman  and  the  plain- 
tiff that  the  machine  was  not  the  one  which  the  lattor  agroed 
to  deliver  to  him  and  that  the  one  delivered  had  failed,  after 
the  several  trials,  to  meet  the  warranted  test. 
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Appellant  relies  upon  the  terms  of  the  written  warranty, 
denies  that  Horstman  agreed  that  defendant  might  make  a 
trial  of  the  engine,  but  insists  that  if  he  did  do  so  his  agency 
was  not  proven  and  that  the  contract  itself  expressly  provides 
that  no  agent  shall  modify  its  terms. 

First,  it  ia  proper  to  observe  that  the  transaction  out  of 
which  this  controversy  arises  was  wholly  between  the  plaintiff 
and  the  defendant,  and  that  the  assumption  by  the  plaintiff, 
in  its  argument  of  the  points  submitted  in  support  of  this  ap- 
peal, that  the  transaction  was  one  between  the  Pioneer  Tractor 
Company,  the  manufacturer  of  the  tractor  in  question  and 
defendant,  cannot  be  maintained.  By  this  statement  we  mean 
to  say  that  the  verdict,  which  is  amply  supported,  is  conclusive 
upon  that  question.  The  order  or  agreement  is  addressed  to 
the  plaintiff  and  the  initial  language  thereof  is:  ''The  under- 
signed [defendant]  .  .  .  hereby  purchases  of  you,  subject  to 
all  conditions  of  agreement  and  warranty  printed  on  back  of 
this  order  and  made  a  part  hereof  .  .  .  *one  30  H.  P.  Pioneer 
Tractor  gas  or  gasoline  engine.'  '*  The  agreement  or  order 
further  provides  that  "said  engine  shall  remain  and  be  held 
by  the  undersigned  [defendant]  as  your  [plaintiff's]  exclusive 
property  until  the  purchase  money  shall  have  been  paid." 
The  evidence  further  shows  that  the  transaction,  so  far  as  the 
seller  was  concerned,  was  from  its  beginning  to  and  including 
the  time  at  which  this  action  was  instituted,  wholly  and  solely, 
and  without  any  interposition  whatever  by  the  Pioneer  Trac- 
tor Company,  conducted  by  the  plaintiff.  Moreover,  the 
promissory  note  executed  by  the  defendant  for  the  balance  of 
the  purchase  price  after  a  cash  payment  by  the  defendant  of 
one  thousand  five  hundred  dollars  had  been  made  was  made 
to  and  in  favor  of,  and  in  the  name  of,  the  plaintiff.  Fur- 
thermore, the  note  declared  upon  itself  states  that  the  con- 
sideration therefor  is  **that  the  said  Ventura  Manufacturing 
and  Implement  Company  has  agreed  and  promised  that 
upon  payment  of  said  note,  principal  and  interest,  at  matu- 
rity, .  .  .  they  will  sell  and  transfer  to  the  undersigned 
[defendant],  at  the  price  of  said  principal  and  interest,  the 
thirty  H.  P.  Pioneer  Tractor  which  the  said  Ventura  Manu- 
facturing and  Implement  Company  has  this  day  intrusted  to 
the  care  of  the  undersigned."  Again,  the  note  reads:  "It  is 
admitted  and  agreed  that  the  said  property  so  intrusted  is  the 
property  of  the  said  Ventura  Manufacturing  and  Implement 
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Company,  and  shall  remain  in  them  until  they  shall  make  the 
aforesaid  sale  and  transfer/'  etc. 

But  the  contention  is  vigorously  pressed  that,  assuming  that 
the  transaction  was  between  the  plaintiff  and  the  defendant, 
there  is  no  evidence  showing  that  Horstman  gave  the  defendant 
the  right  of  any  further  trial  of  the  engine  for  the  purpose  of 
testing  its  efficiency  for  the  purposes  for  which  it  was  in- 
tended and  bought  by  the  defendant  than  was  expressly  pro- 
vided for  in  the  warranty.  It  is  further  contended  that,  even 
if  it  had  been  made  to  appear  that  Horstman  did  allow  the 
defendant  such  further  trial  of  the  engine,  there  is  no  evi- 
dence showing  that  he  had  authority  to  do  so,  and  that,  there- 
fore, in  doing  so  he  exceeded  his  authority  as  agent  and  vio- 
lated the  provision  of  the  warranty  that  "no  agent  has  the 
power  to  change  the  contract  of  warranty  in  any  respect,  and 
the  written  order  can  be  canceled  only  in  writing  from  said 
Company's  Winona  office." 

The  theory  upon  which  the  defendant  sought  to  present  the 
case  at  the  trial  in  the  court  below  was  that,  the  tractor  deliv- 
ered not  being  the  one  which  the  plaintiff  agreed  to  deliver  to 
the  defendant,  the  negotiations  between  Horstman  and  the 
defendant  as  to  the  tractor  delivered  constituted  a  new  con- 
tract, and  that  oral  testimony  disclosing  the  terms  and  con- 
ditions of  such  contract  was  necessary  and  proper.  The  trial 
court  held  that  the  defendant's  pleadings  failed  to  set  up  a 
new  contract,  but  relied  upon  the  original  order  and  war- 
ranty, and,  therefore,  excluded  testimony  of  a  new  contract. 
But  we  do  not  regard  this  as  important  in  this  case.  The  tes- 
timony, we  think,  very  clearly  shows:  1.  That  Horstman  lial 
the  authority,  as  the  plaintiff's  sales  agent,  to  give  the  de- 
fendant further  opportunity  to  try  out  the  engine;  2.  That 
he  did  do  so;  3.  That  the  tractor  delivered  to  the  defendant 
failed  to  do  the  work  for  which  such  a  machine  is  intended ; 
4.  That  it  must  be  held  that,  under  all  the  circumstances  of 
the  case,  the  defendant  duly  notified  the  plaintiff  that  the 
tractor  was  a  failure  and  would  not  satisfactorily  perform  the 
work  for  which  it  was  intended. 

The  third  proposition  above  stated  is,  we  think,  abundantly 
supported  by  the  evidence,  to  some  of  which  we  have  specially 
referred  above.  We  need  not.  therefore,  reproduce  herein 
ujon  that  question  further  or  other  testimony  of  which  there 
li  an  abundance. 
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That  Horstman  was  a  sales  agent  of  the  plaintiff  and  as 
such  authorized  to  negotiate  a  sale  of  the  tractor  to  the  de- 
fendant is  not  disputed,  but,  in  fact,  admitted;  and,  under  the 
state  of  this  record,  the  verdict  of  the  jury  is  conclusive  upon 
the  question  of  the  extent  of  his  authority  in  the  negotiation 
of  the  transaction  involved  herein.  In  other  words,  the  credi- 
bility of  witnesses  or  the  weight  to  be  attached  to  the  testi- 
mony being  entirely  a  question  for  the  jury,  we  may,  there- 
fore, accept  the  bare  record  as  conclusive  upon  all  questions 
of  fact  upon  which  there  is  therein  testimony  not  inherently 
untruthful  or  improbable;  and  so  viewing  the  record  before 
us,  we  have  found  no  reason  for  saying  that  the  jury  were 
not  amply  justified  in  finding,  as  from  the  verdict  we  must 
presume  that  they  did  find,  that  everything  that  Horstman  did 
and  said  with  respect  to  this  transaction,  from  the  time  he  pro- 
cured from  the  defendant  the  order  of  June  22,  1912,  for  the 
tractor,  until  the  defendant  finally  notified  the  plaintiff  of  his 
rescission  of  the  contract  and  returned  the  machine  to  the 
place  where  the  plaintiff  delivered  it,  was  done  for  the  pur- 
pose of  consummating  an  uncompleted  sale  of  the  tractor. 

We  may,  however,  refer  to  some  of  the  testimony  which 
tends  strongly  to  show  that  Horstman  had  authority  to  make 
any  arrangements  with  defendant  that  his  judgment  might 
dictate.    Although  the  written  order  for  the  tractor  was  ex- 
ecuted by  the  defendant  and  delivered  by  him  to  the  plaintiff 
on  June  22, 1912,  the  tractor  was  not  delivered  until  the  month 
of  September  of  that  year,  which  was  after  the  end  of  the 
harvest  season  and  at  a  time  when  a  proper  test  of  the  engine 
could  not  well  be  made.     The  cash  payment  was  made  and  the 
note  for  the  balance  of  the  purchase  ] 
the  delivery  of  the  engine;  and,  althc 
June  22d  expressly  provided  that  t 
payable  on  November  15,  1912,  the 
sent  of  Horstman,  was  made  payabL 
as  is  obvious,  was  at  a  time  of  the  y 
season  was  well  near  an  end.     The  pi 
payment  and  the  note.     The  cxtensio 
of  the  note  beyond  the  harvesting  se 
ceptance  by  the  plaintiff  of  the  new 
Horstman  are  circumstances  which  te 
that  Horstman  had  general  authorit; 
plaintiff,  and  to  show  further  that  he 
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time  for  a  trial  of  the  tractor  by  the  defendant,  but  that,  as  the 
plaintiff's  agent,  he  had  full  authority  to  do  so.  But  there  is 
other  testimony  warranting  the  conclusion  that  Horatman, 
although  only  an  agent  for  a  special  purpose,  had  general 
authority  as  such  agent  and  was  authorized  to  do  all  that 
was  in  his  judgment  required  to  consummate  a  sale  of  the 
machine  to  the  defendant.  We  need  not  present  herein  an  ex- 
tended statement  of  said  testimony.  It  is  enough  to  say  that, 
as  seen,  it  was  shown  that,  because  the  engine  was  not 
the  one  which  the  plaintiff  agreed  to  deliver — that  is,  it 
was  in  many  important  particulars  different  in  mechanical 
construction  from  the  one  agreed  to  be  delivered — the  de- 
fendant objected  to  accepting  it ;  that  Horstman,  after  some 
reasoning  with  the  defendant,  persuaded  the  latter  to  give 
it  a  trial  to  see  if  it  would  not  do  the  work  which  it 
was  represented  the  engine  bargained  for  would  do;  that, 
prior  to  the  month  of  December,  1912,  the  defendant  did 
give  it  a  trial,  and  that  it  failed  to  meet  the  test  or  the 
representations  as  to  the  engine  the  plaintiff  agreed  to  de- 
liver; that  defendant,  on  the  twenty-sixth  day  of  December, 
1912,  addressed  a  letter  to  the  plaintiff,  stating  that  the  engine 
had  **  proved  to  be  far  from  satisfactory.  .  .  .  The  engine  is 
not  built  for  the  work  intended  or  for  any  durability.  It  is 
now  out  of  commission.  I  have  asked  you  people  to  send 
your  mechanic,  but  no  answer,"  and  in  said  letter  asked  for 
a  cancellation  of  his  note  and  a  return  of  the  money  paid 
down  when  he  received  the  tractor ;  that  Horstman,  after  some 
further  reasoning  with  the  defendant,  induced  the  latter  to 
give  it  a  further  trial;  that,  from  the  very  beginning  of  the 
repeated  trials  by  defendant,  parts  of  the  engine  broke  or 
proved  to  be  defective  or  incapable  of  the  performance  of  their 
respective  mechanical  functions;  that,  from  time  to  time,  as 
the  breakages  occurred,  or  as  the  machine  in  certain  particu- 
lars was  upon  repeated  tests  shown  to  be  so  defectively  con- 
structed as  to  render  it  ineflficicnt  for  the  purpose  for  which 
it  was  intended,  the  defendant  notified  the  plaintiff  thereof, 
insisted  that  the  engine  was  a  failure  and  refused  to  accept  it; 
that  the  plaintiff  and  (on  one  occasion)  the  manufacturer 
supplied  the  broken  parts  of  the  engine  with  new  parts ;  that 
the  plaintiff  sent  an  expert  to  the  ranch  of  the  defendant  to 
assist  in  giving  the  engine  a  proper  test;  that  Horstman  on 
numerous  occasions  urged  defendant  to  give  the  machine  a 
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fair  and  further  tiial  before  refusing  to  accept  the  engine. 
In  brief,  the  jury  were  well  within  the  testimony  adduced  in 
finding,  as  their  verdict  implies  that  they  did  find,  that  the 
engine  never  at  any  time  measured  up  to  the  warranted  test ; 
that  the  defendant  never  at  any  time  unconditionally  accepted 
it;  that  the  whole  transaction  was  at  all  times,  after  the  en- 
gine was  delivered  to  defendant,  the  subject  of  controversy 
between  the  latter  on  the  one  side  and  Horstman  and  the 
plaintiff  on  the  other,  founded  upon  repeated  complaints  by 
the  defendant  of  the  unsatisfactory  work  of  the  engine  and 
his  refusal  to  accept  the  machine. 

It  will  not,  of  course,  be  disputed  that  the  failure  of  the 
engine  to  come  up  to  the  standard  for  eflSciency  and  durabil- 
ity represented  and  warranted  by  the  plaintiff  constituted  a 
breach  of  the  warranty.  That  it  did  wholly  fail  to  come  up 
to  that  standard,  the  evidence  strongly  tends  to  show.  Nor 
will  it  be  doubted  that  there  is  evidence  warranting  the  im- 
plied finding  that  Horstman  was  a  general  sales  agent  of  the 
plaintiff,  vested  with  full  authority  to  do  whatever  was  rea- 
sonably requisite  to  effect  a  sale  of  the  machine  to  the  de- 
fendant; that,  as  such  agent,  he  was  authorized  to  waive  any 
of  the  conditions  of  the  original  contract  and  waive  written 
notice  by  the  defendant  of  the  defective  and  unsatisfactory 
operation  of  the  tractor;  and  that  he  did,  if,  indeed,  the 
plaintiff  itself  did  not,  waive  the  condition  specified  in  the 
written  order  as  to  the  time  within  which  the  defendant  was 
to  be  restricted  in  trying  out  or  testing  the  efficiency  of  the 
engine.  In  fact,  as  before  suggested,  the  written  order  did 
not  involve  an  unconditional  agreement  of  sale,  and  the  fact 
that  the  engine  delivered  was  in  material  particulars  differ- 
ent in  mechanical  construction  from  the  one  which  the  plain- 
tiff agreed  to  deliver,  and  the  further  fact  that  it  was  de- 
livered, through  no  fault  of  the  defendant,  at  a  season  of  the 
year  when  a  satisfactory  test  of  the  tractor  was  impracticable, 
themselves  necessarily  operated  to  entitle  the  defendant  to  a 
reasonable  time  beyond  that  prescribed  in  the  order,  and 
under  conditions  more  favorable  for  that  purpose  than  existed 
at  the  time  of  delivery,  to  put  the  engine  to  a  proper  test. 

A  case  in  its  facts  substantially  like  this  is  that  of  Spring- 
field Engine  &  Thresher  Co.  v.  Kennedy,  7  Ind.  App.  502, 
[34  N.  E.  856].  It  was  there  contended  that  the  findings  did 
not  show  that  the  agent  of  the  plaintiff  who  sold  a  steam  sepa- 
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rator  to  the  defendant  was  the  general  agent  of  the  plaintiff, 
and,  therefore,  was  without  authority  to  waive  conditions  in 
the  contract  of  warranty.  The  court,  replying  to  that  conten- 
tion, said:  **Mitchner  was  the  agent  of  the  plaintiff  to  make 
sales  of  its  machinery,  and  at  the  time  he  received  the  notice 
of  the  defects  in  the  separator,  and  made  the  attempt  to  rem- 
edy the  same,  the  findings  show  that  he  was  the  authorized 
agent  of  the  plaintiff.  AU  that  he  did  and  caused  to  be  done 
in  relation  to  remedying  the  defects,  and  the  promises  made 
by  him,  were  in  the  line  of  perfecting  and  completing  the  sale. 
[Italics  ours.]  The  contract  made  in  the  first  instance  was 
not  an  unconditional  contract  for  the  sale  of  the  machine.  The 
defendants  had  the  right  to  return  it  if  unsatisfactory.  It 
is  a  familiar  rule  that  notice  to  an  agent  is  notice  to  the  prin- 
cipal of  any  matter  that  is  within  the  scope  of  the  agency. 
In  Pittsburgh  etc.  Ry.  Co.  v.  Ruby,  38  Ind.  294,  [10  Am.  Rep. 
Ill],  it  was  held  that  'notice  to  an  agent  of  a  corporation 
relating  to  any  matter  of  which  he  has  the  management  and 
control  is  notice  to  the  corporation.'  This  rule  is  peculiarly 
applicable  to  foreign  corporations  doing  business  in  this  state. 
{Phoenix  Mut.  Life  Ins.  Co.  v.  Hinesley,  75  Ind.  1 ;  North  Brit- 
ish cfe  M.  Ins.  Co.  V.  Crutchfield,  108  Ind.  518,  [9  N.  B.  458].) 
The  terms  'general  agent'  and  'special  agent'  are  relative. 
An  agent  may  have  power  to  act  for  his  principal  in  all  mat- 
ters. He  is  then  strictly  a  general  agent.  He  may  have 
power  to  act  for  him  in  particular  matters.  He  is  then  a  spe- 
cial agent  But  within  the  scope  of  such  particular  matters 
his  powers  may  be  general  and  with  reference  thereto  he  is  a 
general  agent.  Mitchner  was  authorized  to  make  sales  of 
plaintiff's  machinery  in  certain  localities.  His  powers  for 
that  purpose  were  general,  and  with  reference  thereto  he  was  a 
general  agent.  As  such,  he  received  notice  of  the  defects  in 
said  machinery,  and  notice  to  him  was  notice  to  the  principal. 
His  subsequent  acts  and  promises  were  in  the  line  of  perfect- 
ing the  sale.  We  think  he  had  the  right  to  waive  the  written 
notice  required  by  the  contract  and  of  the  other  stipulations 
therein  contained  which  were  for  the  benefit  of  appellant.  .  .  . 
We  find  no  reversible  error  in  the  record.  Judgment  affirmed, 
at  costs  of  appellant."  (See,  also,  Peterson  v.  Walter  A. 
Wood  Mowing  &  Reaping  Machine  Co,,  97  Iowa,  148,  [59  Am. 
St.  Rep.  399,  ^^  N.  W.  961  ;  D,  M.  Osborne  &  Co,  v.  Backer, 
81  Iowa,  375,  [47  N.  W.  70] ;  HuU  v.  Prairie  Queen  Mfg.  Co., 
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92  Kan.  538,  [141  Pac.  592] ;  Pitsinowsky  v.  Beardsley,  37 
Iowa,  9 ;  First  Nat.  Bank  v.  Dutcher,  128  Iowa,  413,  [1  L.  R  A. 
(N.  S.)  142,  104  N.  W.  497] ;  Harrison  v.  Russell,  12  Idaho, 
624  [87  Pac.  784] ;  Sandwich  Mfg.  Co.  v.  Feary,  22  Neb.  53, 
[33  N.  W.  485] ;  McCormick  Harvesting  Machine  Co.  v.  Dod- 
kins,  24  Ky.  Law  Rep.  2306,  [73  S.  W.  1129] ;  Luittveaer 
Pumping  Engine  Co.  v.  Vkiah  Water  &  I.  Co.,  16  Cal.  App. 
198,  [116  Pac.  707,  712].) 

Summarizing  the  conclusions  announced  in  the  above  cases, 
whose  facts  are  quite  similar  to  those  of  the  case  at  bar,  they 
are :  1.  That  the  question  of  a  breach  of  warranty  such  as  the 
one  involved  in  this  case  is,  upon  conflicting  evidence,  one  for 
the  jury;  2.  That  where,  in  such  case,  there  is  a  requirement 
in  the  contract  that  notice  of  the  failure  of  the  machine  to 
work  properly  must  be  given  within  a  specified  time  after  its 
receipt,  such  notice  is  waived  by  the  continued  and  persist- 
ent efforts  of  the  seller's  agents,  including  the  one  who  made 
the  sale,  to  make  the  machine  work  after  the  expiration  of  the 
time  limited;  3.  That,  under  such  facts  as  are  present  here, 
a  sales  agent's  authority  extends  to  all  such  acts  as  are  prop- 
erly connected  with  the  sale  and  delivery  of  the  machine, 
hence  his  authority  does  not  stop  when  the  proposed  vendee 
first  takes  the  machine  on  trial,  but  continues  until  the  sale 
should  either  be  completed  or  the  machine  returned  without 
any  sale  being  made;  4.  That,  although  the  contract  of  sale 
stipulates  that  the  purchaser  shall  give  written  notice  to  the 
seller  of  any  defects  in  the  machinery  purchased,  and  in  effect 
provides  that  the  failure  to  give  such  notice  shall  constitute 
a  waiver  of  any  breach  of  warranty,  if  the  agent  of  the  seller 
is  present  at  the  trial  of  the  machine,  and  in  this  manner  has 
knowledge  that  the  machine  is  not  performing  according  to 
warranty,  the  provision  as  to  notice  is  waived. 

As  above  stated,  the  facts  of  this  case  bring  it  well  within 
the  doctrines  above  enunciated.  There  is,  therefore,  no  ground 
for  the  contention  of  the  plaintiff  that  the  acts  of  Horstman 
with  reference  to  the  transaction  after  the  execution  of  the 
order  by  defendant  had  the  effect  of  modifying  or  altering  the 
terms  of  said  order  or  of  introducing  a  new  term  therein. 

It  is  claimed  that  the  ruling  allowing  in  evidence  the  cata- 
logues and  photographs,  published  by  the  plaintiff,  showing 
the  character  and  mechanism  of  the  tractor  referred  to  in  the 
written  order  and  which  were  exhibited  to  the  defendant  by 
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Horstman  when  he  first  opened  negotiations  for  a  sale  of  the 
engine  to  defendant,  was  erroneous  and  prejudicial.  The 
point  is  devoid  of  merit.  The  written  order  does  not  contain 
a  detailed  description  of  the  machine  bargained  for  in  the  first 
instance,  and  it  was  proper  to  show  that  the  defendant  was 
induced  by  the  representations  contained  in  the  plaintiff's  cat- 
alogue and  photograph  of  the  machine  to  enter  into  the  agree- 
ment. {LuitweUer  etc.  Engine  Co.  v.  Ukiah  Water  etc.  Co., 
16  Cal.  App.  198,  210,  [116  Pac.  707,  712].) 

There  are  other  rulings  as  to  evidence  admitted  against  ob- 
jection by  the  plaintiff  which  it  is  claimed  involved  error  and 
seriously  affected  plaintiff's  rights.  We  will  not  give  these 
special  notice  herein.  It  is  sufficient  to  say  that  we  have  care- 
fully considered  them  and  are  convinced  that  they  could  not 
have  had  the  effect  of  damaging  the  plaintiff's  rights,  even  if 
it  be  true  that  some  were  without  legal  justification. 

It  is  further  complained  that  the  court  committed  serious 
error  in  some  of  the  instructions  submitted  for  the  jury's 
guidance  in  considering  the  evidence.  The  instructions  re- 
ferred to,  it  is  insisted,  erroneously  stated  and  assumed : 
1.  That  the  plaintiff  warranted  the  engine,  whereas,  so  it  is 
contended,  the  warranty  is  the  warranty  of  the  Pioneer 
Tractor  Company,  the  maker  of  the  engine ;  2.  That  the  writ- 
ten warranty  could  be  waived  by  the  plaintiff  j  3.  That  the 
jury  were  authorized  to  consider  any  evidence  tending  to  show 
that  after  difficulties  arose  in  the  operation  of  the  engine  the 
agent  of  plaintiff  induced  the  defendant  to  make  further  trial 
thereof  after  the  time  limited  by  the  warranty. 

All  the  above  propositions  have  already  been  considered 
and  disposed  of  herein.  It  may  be  added,  however,  referring 
to  the  first  of  the  stated  objections  under  this  head,  that  the 
warranty  of  the  Pioneer  Company  is,  in  the  very  nature  of 
the  situation  as  disclosed  by  the  record,  the  warranty  of  the 
plaintiff.  The  latter,  as  the  general  distributing  agent  in  Cal- 
ifornia of  the  former,  has  necessarily  assumed  as  such  agent 
all  the  burdens  and  conditions  of  the  warranty,  this  being 
shown  by  the  undisputed  fact  that  the  contract  as  to  the  par- 
ticular tractor  in  question  is  between  the  plaintiff  and  the 
defendant  and  not  between  the  Pioneer  Company  and  the  de- 
fendant. 

As  to  the  point  that  the  defendant  does  not  plead  a  waiver 
and  hence  the  case  was  tried  upon  an  erroneous  theory,  the 
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reply  is  that,  while  neither  in  the  answer  nor  cross-complaint 
is  there  a  waiver  specifically  pleaded,  all  the  facts  of  the  trans- 
action, from  its  inception  to  its  finish,  are  set  out  in  both  those 
pleadings  of  the  defendant,  and  from  them  the  implication 
irresistibly  follows  that  there  was  a  waiver  by  the  plaintiff 
of  the  condition  in  the  warranty  as  to  the  time  for  trying  out 
the  machine. 

We  have  found  no  reason  for  disturbing  the  result  arrived 
at  in  the  court  below;  and  the  judgment  is  accordingly 
affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  2,  1918. 


[Oiv.  No.  2390.    First  Appellate  District.— May  4,  1918.] 

DINO    DELLA    MORA,    Respondent,    v.    C.    FA  VILLA, 

Appellant. 

CKiDEB  Gbamting  New  Trial— Reasons  not  Speohto) — Rule  on  Af- 
PEAL. — Where  a  new  trial  is  granted  without  specifying  reasons, 
if  there  is  any  good  reason  contained  in  the  notice  of  motion,  the 
order  will  not  be  disturbed  on  appeal. 

Nkoligence — ^Violation  of  Ordinance. — The  violation  of  an  ordinance 
in  and  of  itself  constitutes  an  established  negligence. 

Id. — Fall  Upon  Wet  Sidewalk — Order  Qrantino  New  Trial — Viola- 
tion OF  Ordinance. — In  an  actioii  for  damages  for  personal  in- 
juries by  slipping  and  falling  on  a  steep  sidewalk  in  the  city  and 
county  of  San  Francisco,  which  had  been  washed  by  defendant  at 
an  hour  when  the  washing  of  sidewalks  was  prohibited  by  ordinance, 
an  order  granting  the  plaintiff  a  new  trial  will  not  be  disturbed  on 
appeal,  since  the  violation  of  such  ordinance  constitutes  negligence. 

Municipal  Corporations — Ordinance  Prohibitino  Washing  of  Side- 
walks Between  Certain  Hours— Purpose.-— An  ordinance  of  the 
city  and  county  of  San  Francisco  making  it  unlawful  to  wash  a 
side^-alk  between  the  hours  of  8  A.  M.  and  6  P.  M.  was  designed 
principally  to  protect  people  upon  the  streets  from  the  inconve- 
nionco  or  dangler  of  wet  and  sHppcrv  ijidcwalks,  rather  than  to  eon- 
serve  the  water  supply  of  the  city. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  triaL  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  A.  Bacigalupi,  Edmund  Nelson,  and  Michele  Cimbalo, 
for  Appellant. 

Joseph  A.  Brown,  and  Frank  J.  Egan,  for  Respondent 

BEASLY,  J.,  pro  tern. — The  plaintiff  was  injured  by  slip- 
ping and  falling  on  a  steep  sidewalk  in  the  city  of  San  Fran- 
cisco. The  sidewalk  had  been  wetted  by  being  washed  by  the 
defendant  at  10  o'clock  on  the  morning  of  the  accident,  and  it 
was  claimed  that  the  wet  and  slippery  condition  of  the  side- 
walk caused  the  plaintiff  to  fall.  By  washing  the  sidewalk  at 
that  hour  defendant  violated  an  ordinance  of  the  city  and 
county  which  made  it  unlawful  to  wash  a  sidewalk  between  8 
A.  M.  and  6  P.  M.  The  defenses  were  the  legal  contention 
that  the  ordinance  was  not  designed  for  the  protection  of 
pedestrians  on  a  sidewalk,  but  that  its  purpose  was  to  con- 
serve the  water  supply  of  the  city,  and  hence,  that  it  did  not 
constitute  negligence  between  the  parties  here  for  the  defend- 
ant to  wash  the  sidewalk  in  violation  of  the  ordinance;  and, 
second,  the  allegation  as  a  fact  in  the  answer  that  the  plain- 
tiff was  intoxicated  when  the  accident  occurred,  and  that  this 
either  caused  or  contributed  to  his  fall.  The  jury  found  for 
the  defendant.  The  plaintiff  moved  for  a  new  trial  on  the 
grounds  of  insufficiency  of  the  evidence  to  justify  the  ver- 
dict ;  that  it  was  against  law ;  and  of  errors  occurring  at  the 
trial.  The  court  granted  the  motion  without  specifying  its 
reasons.  If,  therefore,  there  is  any  good  reason  for  granting 
it  contained  in  the  notice,  the  order  will  not  be  disturbed. 

The  trial  court  instructed  the  jury  at  length  as  to  the  bear- 
ing  of  this  ordinance  on  the  case,  the  gist  of  its  charge  on  that 
subject  being  comprised  in  an  instruction  which  read  as  fol- 
lows: **The  violation  of  an  ordinance  in  and  of  itself  consti- 
tutes and  establishes  negligence.  Therefore,  if  the  plaintiff 
in  this  case  has  satisfied  you  that  the  defendant  here  on  the 
occasion  in  question  violated  that  ordinance,  then  he  has 
established  negligence  on  the  part  of  the  defendant    And  the 
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next  question  for  you  to  determine  would  be  whether  such 
neglii^enee  on  the  part  of  the  defendant  directly  contributed 
to  and  caused  the  injury  that  the  plaintiff  has  suffered." 

This  instruction  correctly  stated  the  law,  which  is  so  well 
settled  in  this  jurisdiction  as  to  need  no  citation  of  authority 
to  support  it.  If  the  broad  proposition  of  law  so  established 
in  this  state,  and  given  to  the  jury  by  the  trial  court  in  this 
case,  is  to  be  changed  or  modified,  it  must  be  done  by  the 
supreme  court.  It  is  not  the  function  of  this  court  to  change 
it.  This  being  so,  the  trial  court  was  justified  in  holding  that 
the  negligence  of  the  defendant  was  established. 

It  is  contended  that  the  sole  purpose  of  this  ordinance  is  to 
conserve  the  water  supply  of  San  Francisco;  that  it  was  not 
designed  nor  adopted  for  the  purpose  of  protecting  people 
upon  the  streets  from  the  inconvenience  or  danger  of  wet  and 
slippery  sidewalks. 

With  this  contention  we  are  unable  to  agree.  The  ordi- 
nance provides  that  sidewalks  shall  not  be  washed  between 
the  hours  of  8  A.  M.  and  6  P.  M.  It  is  a  matter  of  judicial 
knowledge  that  the  heaviest  foot-passenger  traffic  upon  the 
streets  of  San  Francisco  takes  place  between  those  hours,  and 
that  pedestrians  would  be  annoyed  and  inconvenienced,  and 
upon  the  steeper  sidewalks  of  the  city  endangered,  by  having 
the  sidewalks  wet  and  slippery  when  pedestrians  were  most 
numerous  thereon.  For  these  reasons  we  think  it  clear  that 
while  the  ordinance  may  have  been  designed  also  to  conserve 
the  water  supply  of  the  city,  another  purpose,  and  the  princi- 
pal purpose  of  the  ordinance,  obviously  was  that  the  side- 
walks should  not  be  made  inconvenient,  annoying,  and  danger- 
ous to  the  pedestrian  population  of  the  city  during  the  hours 
when  most  in  use. 

The  other  question  involved  in  the  action  was  that  of  con- 
tributory negligence  upon  the  part  of  the  plaintiff,  it  being 
contended  by  the  defendant  that  the  plaintiff  at  the  time  of 
the  accident  was  intoxicated,  and  that  his  intoxication  con- 
tributed thereto. 

The  defendant  himself  testified  that  he  had  not  drunk  any- 
thing that  morning.  He  was  strongly  corroborated  by  other 
witnesses,  although  the  testimony  upon  this  point  was  not  all 
one  way.  The  trial  court  had  the  witnesses  before  it.  The 
verdict  of  the  jury  must  have  been  based,  in  view  of  the  law 
as  to  the  violation  of  the  ordinance  establishing  ne(^ligence  in 
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the  defendant,  upon  the  contributory  negligence  of  the  plain- 
tiflf.  If  the  trial  court,  having  the  evidence  before  it  and 
having  seen  the  witnesses,  determined  that  the  verdict  upon 
this  point  was  not  supported  by  the  evidence,  then  it  was  the 
duty  of  the  trial  court  to  do  exactly  what  it  did,  namely,  to 
grant  the  plaintiff  a  new  trial.  Presuming  that  the  trial  court 
acted  either  upon  a  conviction  that  its  instruction  that  negli- 
gence was  established  by  proof  of  the  violation  of  the  ordi- 
nance was  not  followed  by  the  jury,  or  that  the  jury  found 
contributory  negligence  upon  the  part  of  the  plaintiff  when 
by  the  great  preponderance  of  the  evidence  such  contributory 
negligence  did  not  exist,  and  accordingly  granted  a  new  trial, 
the  order  granting  the  same  must  be  afSrmcd.  It  is  so 
ordered. 

Kerrigan,  J.,  and  Zook,  J.,  pro  iem.,  concurred. 


[C!t.  No.  2370.    First  Appellate  District.— May  6,  1918.] 

LUIGI  CROCE,  as  Administrator,  etc.,  Plaintiff  and  Respond- 
ent, v.  MARY  BAZZURO,  Defendant  and  Appellant; 
ANNA  ROSE  MARY  BAZZURO  (a  Minor),  Defend- 
ant  and  Respondent. 

Action  to  Enforcb  Trust— 6tatutb  of  Limitations. — An  action  by 
the  administrator  of  the  estate  of  a  deceased  person  to  recover  a 
sum  of  money  from  the  defendants  upon  allegations  that  they  re- 
ceived the  money  in  trust  for  the  heirs  of  the  deceased  upon  a  fire 
insurance  policy  is  barred  by  the  provisions  of  section  343  of  the 
Code  of  Civil  Procedure,  requiring  actions  for  relief  not  otherwise 
provided  for  to  be  commenced  within  four  years,  where  the  action 
was  not  commenced  within  four  years  of  the  time  when  the  defend- 
ants filed  their  answer  in  another  action  to  have  it  declared  that 
they  held  the  insured  property  in  trust,  in  which  latter  action  they 
set  up  adverse  possession. 

>u  ■  Distribution  of  Trust  Estate  to  Heirs  of  Trustee — Running 
or  Statute  of  Limitations.— Where  property  held  in  trust  is  dis- 
tributed to  the  heirs  of  the  trustee,  the  heirs  take  as  involuntary 
truwtees,  the  statute  of  limitations  to  recover  the  property  begins 
to  r«in  at  the  time  of  distribution,  and  no  repudiation  of  the  trust 
is  nec^sary  to  set  the  statute  in  motion. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  CabanisSy 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  Preidenrich,  for  Appellant 

John  J.  Mazza,  and  W.  E.  White,  for  Respondent  Croce. 

Harold  C.  Reyman,  for  Respondent  Anna  Rose  Mary 
Bazzuro. 

BEASLY,  J.,  pro  iem. — this  action  was  begun  some  time 
previous  to  the  ninth  day  of  October,  1914,  by  Luigi  Croce, 
as  administrator  of  the  estate  of  Francesco  Bazzuro,  against 
Mary  Bazzuro  and  Anna  Rose  Mary  Bazzuro,  a  minor 
daughter  of  Mary,  to  recover  $1,960  from  the  defendants 
upon  allegations  that  they  received  this  fund  in  trust  for  the 
heirs  of  the  deceased  Francesco  upon  a  fire  insurance  policy 
for  loss  sustained  by  the  destruction  of  a  building  in  the  fire 
of  April  18,  1906,  and  also  to  recover  five  hundred  dollars 
alleged  to  have  been  collected  by  the  defendants  as  rents  from 
the  tenants  of  the  building  covered  by  the  policy.  The  facts 
supporting  the  action  were  these :  Francesco  Bazzuro  died  in- 
testate in  1879.  At  his  death  he  held  a  mortgage  upon  a  lot 
in  San  Francisco  on  which  the  building  above  mentioned  was 
situated.  His  brother,  Giuseppe  Bazzuro,  was  appointed  ad- 
ministrator of  the  estate  and  as  such  foreclosed  this  mortgage, 
bought  in  the  property  at  the  amount  of  the  mortgage  at  a 
sale  in  the  foreclosure  proceedings,  and  obtained  a  sheriff 's 
deed  as  administrator  of  his  brother's  estate  in  the  year  1884. 
In  that  condition  the  matter  rested  until  the  death  of  Gius- 
eppe, which  occurred  in  1904.  A  year  after  the  death  of 
Giuseppe,  the  plaintiff,  Eruigi  Croce,  was  appointed  adminis- 
trator of  the  estate  of  Francesco  to  succeed  Giuseppe,  and  he 
is  still  the  administrr  tor  of  that  estate.  The  defendant  Mary 
is  the  widow  of  Giuseppe,  and  Anna  Rose  Mary  is  the 
daughter  of  Giuseppe  and  Mary.  Mary  and  Anna  Rose 
Mary  are  the  only  heirs  at  law  of  Giuseppe.  On  the  fifteenth 
day  of  July,  1905,  a  decree  of  distribution  was  entered  in 
Giuseppe's  estate  by  which  all  of  the  property  vested  in  him  at 
his  death  \\ui>  distributed  in  equal  shares  to  his  widow  and 
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child.  On  the  tenth  day  of  October,  1905,  Mary  caused  the 
building  on  the  property  to  be  insured  against  fire  in  the  sum 
of  two  thousand  dollars.  The  policy  was  made  payable  to  the 
estate  of  Giuseppe.  About  the  7th  of  November  following, 
Mary  caused  the  name  of  the  insured  in  the  policy  to  be 
changed  from  the  ** Estate  of  Giuseppe"  to  "Mrs.  Mary 
Bazzuro.'*  The  building  was  totally  destroyed  by  fire  on 
April  18,  1906,  and  on  the  7th  of  July  succeeding,  the  defend- 
ants collected  $1,960  upon  the  policy  because  of  the  loss.  On 
the  twenty -fifth  day  of  September,  1913,  in  an  action  thereto- 
fore begun  by  the  plaintiff  and  the  defendants  herein,  the 
court  made  its  decree  that  the  real  property  distributed  in  the 
complaint  was,  at  that  time  and  had  been  from  the  month  of 
October,  1904,  held  by  the  defendants  in  trust  for  the  heirs  at 
law  of  Francesco  Bazzuro  and  required  the  defendants  to 
convey  the  real  property  in  trust  for  the  said  heirs  and  sub- 
ject to  administration  of  Francesco's  estate.  On  the  first  day 
of  November,  1913,  a  commissioner,  appointed  by  the  court  in 
that  action  for  the  purpose,  executed  and  delivered  to  plaintiff 
a  deed  pursuant  to  that  decree,  conveying  to  him,  as  admin- 
istrator, the  real  property  described  in  the  complaint  herein 
in  trust  for  the  heirs  at  law  of  Francesco  and  subject  to  ad- 
ministration of  his  estate.  Before  the  destruction  of  the 
building  Mary  had  collected  five  hundred  dollars  as  rent  from 
tenants  thereof. 

The  insurance  money  and  the  rent  were  not  mentioned  nor 
prayed  for  in  the  action  to  recover  the  real  property  above 
referred  to.  The  complaint  alleged  that  the  plaintiff  had  no 
knowledge,  information,  or  belief  that  the  building  was  in- 
sured or  that  the  defendants  had  collected  the  insurance  until 
about  six  months  prior  to  the  commencement  of  this  action, 
and  that  thereafter  plaintiff  used  all  reasonable  diligence  in 
ascertaining  the  amount  of  insurance  and  when  and  from 
what  company  the  same  had  been  collected.  Plaintiff  did  not 
obtain  that  information  until  the  twenty-third  day  of  Janu- 
ary, 1915. 

The  plaintiff  had  judgment  in  the  action  for  the  insurance 
money  and  rent  and  interest  thereon  from  the  time  the  funds 
came  into  Mary's  hands.  Judgment  was  given  in  favor  of 
Anna  Rose  Mary.  From  the  judgment  against  herself  the  de- 
fendant Mary  appeals. 
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The  statute  of  limitations  seems  to  ns  to  be  an  insuperable 
obstacle  to  the  affirmance  of  this  judgment.  The  particular 
section  of  the  statute  depended  upon  is  section  343  of  the  Code 
of  Civil  Procedure,  which  states  that  an  action  for  relief,  not 
provided  for  in  the  preceding  sections  of  that  code,  must  be 
commenced  within  four  years  after  the  cause  of  action  shall 
have  accrued.  The  cause  of  action  here,  certainly  in  any 
view,  must  be  held  to  have  accrued  at  the  time  of  the  filing 
of  the  answer  of  Mary  Bazzuro  in  the  case  in  which  the  land 
was  recovered  to  the  administrator  of  the  estate  of  Francesco, 
for  in  her  answer  in  that  case  she  flatly  repudiated  any  trust 
which  it  was  claimed  reposed  in  her  on  account  of  the  facts 
hereinbefore  recited.  In  that  action  the  answer  set  up  ad- 
verse possession  by  Giuseppe  and  by  the  defendants,  Mary  and 
her  daughter,  a  position  entirely  inconsistent  with  the  trust; 
for  in  that  action  the  defendants,  Mary  and  her  daughter, 
claimed  that  the  title  was  vested  in  them,  which  claim  con- 
stituted a  denial  that  they  held  the  property  in  trust  and  also 
in  effect  a  denial  that  the  plaintiff  was  entitled  to  the  prop- 
erty for  the  purposes  of  administration.  This  adverse  claim 
set  the  statute  in  motion,  even  conceding  that  a  repudiation 
of  the  trust  was  necessary  to  do  so.  However,  no  repudiation 
of  this  trust  seems  to  have  been  necessary  to  set  this  statute 
in  motion,  for  the  facts  bring  it  within  the  rule  of  Norton  v. 
Basseit,  154  Cal.  411,  [129  Am.  St.  Rep.  162.  97  Pac.  894]. 
The  facts  of  that  case  were  nearly  identical  with  those  in  this 
case.  Bassett,  Sr.,  held  certain  property  in  trust  for  Nor- 
ton. He  died,  and  the  property  was  distributed  to  his  son. 
An  action  was  begun  against  the  latter  without  a  repudiation 
by  him  of  the  trust.  The  supreme  court  held  that  no  repudia- 
tion was  necessary  to  set  the  statute  in  motion  upon  the 
ground  that  the  younger  Bassett  was  not  a  trustee  of  a  vol- 
untary trust,  but  of  an  involuntary  trust,  and  that  as  a  trustee 
of  a  trust  obligation  cast  upon  him  by  law,  he  could  plead  the 
four  years  statute  of  limitation  without  having  repudiated 
the  trust.  The  court,  in  discussing  the  matter,  said:  **In  the 
case  at  bar  the  trust  cast  on  the  defendant  Bassett  was  an  in- 
voluntary one.  The  plaintiffs  had  a  right  to  proceed  to 
enforce  their  claim  to  the  trust  property  immediately  the  title 
to  the  trust  property  vested  in  the  defendant  Bassett  as  an 
involuntary  or  constructive  trustee;  the  statute  commenced  to 
run  from  that  date,  and  this  action,  not  having  been  com- 
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menccd  until  over  five  years  thereafter,  was  barred  by  the 
provisions  of  the  statute  requiring  such  actions  to  be  com- 
menced within  four  years  from  the  time  the  right  of  action 
accrues."  That  case  holds  that  an  heir  to  whom  property 
which  his  ancestor  has  held  as  trustee  is  distributed  takes  and 
holds  as  an  involuntary  trustee  in  whose  favor  the  period  of 
limitation  begins  to  run  on  the  distribution  of  the  property 
to  him,  and  is,  therefore,  authority  for  holding  that  this  action 
was  barred  by  limitation  at  the  time  that  it  was  begun. 

In  passing  it  may  be  said  that  the  allegations  of  lack  of 
knowledge  on  the  part  of  plaintiff  of  the  collection  of  the  in- 
surance money  are  not  sulBcient  to  stay  the  running  of  the 
statute,  as  those  allegations  do  not  amount  to  a  charge  of 
undiscovered  fraud  on  the  part  of  Mary  Bazzuro. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  2,  1918. 


[Civ.  No.  2394.    First  Appellate  District.— May  7,  1918.] 

iU^NA   LINN  et   al..   Respondents,    v.    P.    C.   PIERSOL, 

Appellant 

Appeal — Judgment — Orders  Denying  Nonsuit  and  Directed  Ver- 
dict—Change OF  Statute — Review. — On  an  appeal  from  a  judg- 
ment taken  more  than  sixty  dajs  after  its  entry,  the  action  of  the 
court  in  denying  motions  for  nonsuit  and  directed  verdict  are  re- 
viewable, where  the  case  is  one  where  the  statute  abolishing  appeal 
from  orders  denying  a  new  trial  went  into  efifect  while  motion  for 
new  trial  was  pending  and  undecided. 

Id.— Undertaking  on  Appeal — Time  for  Filing. — Where  notice  of 
appeal  is  filed  before  the  expiration  of  the  statutory  period,  an 
undertaking  filed  within  five  days  thereafter  is  within  time,  although 
the  undertaking  was  filed  more  than  six  months  after  the  judgment. 

Negugence — Action  for  Malpractice — Mistake  of  Judgment — Non- 
liability FOR  Damages. — Id  an  action  against  a  physician  for  al- 
leged negligence  in  the  use  by  him  in  an  operation   of  nonabsorb- 
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able  silk  sutures  instead  of  catgut,  the  defendant  eannot  be  held 
liable  where  it  is  shown  that  he  performed  two  operations,  and 
that  on  the  first  he  used  catgut,  from  which  a  hemorrhage  resulted, 
and  therefore  be  used  silk  in  the  second  operation,  it  being  at  most 
a  mistake  in  weigbiog  the  probable  consequences  of  the  use  of  the 
different  materials. 
Physicians  and  Subgbons — Obdinabt  Skill. — A  physician  is  required 
to  possess  only  ordinary  skill  in  his  profession  and  to  use  his  best 
judgment  in  the  exercise  of  that  skilL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  E.  Piersol,  Thomas  &  Thomas,  and  Robert  Duncan,  for 
Appellant. 

Mannon  &  Mannon,  for  Respondents. 

ZOOK,  J.,  pro  tern. — In  this  action,  defendant,  a  physician, 
appeals  from  a  judgment  in  favor  of  plaintiff,  Anna  Linn,  in 
an  action  for  his  alleged  malpractice.  His  main  point  on  this 
appeal  is  that  there  was  no  showing  of  negligence  on  his  part 
suflBcient  to  warrant  sending  the  case  to  the  jury,  and  that, 
therefore,  either  his  motion  for  nonsuit  or  his  motion  for  a 
directed  verdict  should  have  been  granted. 

Respondents  contend  that  this  point  cannot  be  considered 
because  the  appeal  was  taken  more  than  sixty  days  after  the 
entry  of  the  judgment.  The  case  is  one  where  the  statute 
abolishing  the  appeal  from  orders  denying  a  new  trial  went 
into  effect  while  the  motion  for  new  trial  was  pending  and 
undecided,  and  under  the  decision  of  this  court  in  Nathan  v. 
Porter,  36  Cal.  App.  356,  [172  Pac.  170],  it  is  proper  on  the 
appeal  from  the  judgment  to  review  the  action  of  the  lower 
court  on  the  motion  for  new  trial,  and  to  use  the  bill  of  ex- 
ceptions for  that  purpose.  The  action  of  the  court  in  denying 
the  motions  for  nonsuit  and  for  directed  verdict  is,  therefore, 
reviewable  on  this  appeal.  Respondents*  further  claim  that 
the  appeal  should  be  dismissed  because  the  undertaking  on 
appeal  was  filed  more  than  six  months  after  the  judgment  is 
without  merit.  The  notice  of  appeal  was  filed  before  the 
expiration  of  the  statutory  period  and  the  undertaking  was 
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filed  within  five  days  thereafter  and  was  within  time.     {Loio- 
eU  V.  Lou^ll,  55  Cal.  316.) 

The  alleged  negligence  of  the  physician  for  which  plaintiflF 
sought  to  recover  lay  in  the  use  by  him  in  an  operation  of  non- 
absorbable silk  sutures  instead  of  catgut.  The  only  testimony 
in  the  record  to  show  that  this  was  improper  is  contained  in 
an  answer  to  a  single  question  propounded  to  Dr.  Marquis, 
one  of  plaintiffs'  witnesses,  who  testified  that  a  careful  sur- 
geon would  not  use  silk  in  the  place  where  it  had  been  used. 
On  cross-examination  he  admitted,  however,  that,  where  a 
physician  requires  a  ligature  that  will  hold  fast  to  prevent 
bleeding,  he  may  with  propriety  use  the  silk,  and  he  made  it 
clear  that  his  previous  answer  was  based  entirely  on  the  condi- 
tions as  he  found  them  at  an  operation  performed  by  himself 
six  months  after  the  operation  by  appellant.  The  only  other 
medical  witness  for  respondents  testified  that  the  choice  be- 
tween silk  and  catgut  is  a  matter  of  judgment  in  each  par- 
ticular case,  and  there  is  no  testimony  in  the  record  to  show 
that,  under  the  conditions  as  they  appeared  to  appellant  when 
he  performed  the  operation,  the  use  of  silk  was  negligence. 
It  appeared  from  appellant's  testimony  that  he  had  performed 
two  operations  on  Mrs.  Linn ;  that  on  the  first  occasion  he  had 
had  trouble  from  hemorrhage  as  a  result  of  the  use  of  catgut, 
and  that  therefore  he  had  used  silk  on  the  second  occasion. 
It  is  true  that  the  results  of  the  use  of  the  nonabsorbable  silk 
in  the  case  at  bar  proved  unfortunate,  as  the  silk  caused  cer- 
tain perforations  of  the  intestine,  which  produced  serious 
trouble,  but  it  is  clear  that  on  the  second  operation  appellant 
was  in  a  dilemma.  The  use  of  catgut  had  resulted  in 
hemorrhage  before,  which  he  wished  to  guard  against,  and  the 
use  of  silk  might  produce  irrigation.  Under  the  circum- 
stances, he  should  not  be  held  liable  for  what  was  at  most  a 
mistake  of  judgment  in  weighing  the  probable  consequences  of 
the  different  methods  that  might  be  pursued.  A  physician  is 
required  to  possess  only  ordinary  skill  in  his  profession  and 
to  use  his  best  judgment  in  the  exercise  of  that  skill,  and  if 
he  complies  with  these  requirements,  he  is  not  liable  for  the 
nonsuccess  of  his  treatment.  {McOraw  v.  Kerr,  23  Colo.  App. 
163,  [128  Pac.  870,  873] ;  HoiigJiion  v.  Dickson,  29  Cal.  App. 
321,  [155  Pac.  128] ;  Foreman  v.  Hunter  Lumber  Co.,  36  Cal. 
App.  763,  [173  Pac.  408].) 
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The  motion  for  a  new  trial  should  have  been  granted,  as  the 
court's  orders  denying  the  motions  for  nonsuit  and  for  di- 
rected verdict  were  erroneous. 

The  motion  to  dismiss  appeal  is  denied 

Judgment  reversed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  6, 1918. 


[CHv.  No.  2395.     First  Appellate  District.— May  8,  1918.] 

E.   L.   ANDERSON,   Appellant,   v.   NEAL   INSTITUTES 
COMPANY  (a  Corporation),  et  al.,  Respondents. 

Specipic  Perpormanot — Contract  Impossible  to  Enforce. — When  the 
enforcement  of  a  contract  bj  decree  of  court  is  difficult  or  prae* 
ticallj  impossible,  specific  performance  will  not  be  granted. 

Injunction — Breach  of  Contract — Affirmative  and  Neoatiye  Cove- 
nants Impossible  of  Enforcement.— In  view  of  subdivision  5  of 
section  526  of  the  Code  of  Civil  Procedure,  providing  an  injunction 
cannot  be  granted  to  prevent  the  breach  of  a  eonttact  the  perform- 
ance of  which  could  not  be  specifically  enforced,  a  contract  con- 
taining  affirmative  and  negative  covenants  impossible  of  enforce- 
ment will  not  support  a  suit  for  an  injunction  to  restrain  breach. 

Id. — Contract  to  Prepare  and  Furnish  Medicines — Exclusive  Right 
to  Use — Prevention  of  Breach. — An  injunction  will  not  lie  to 
prevent  the  breach  of  a  contract  requiring  a  medical  institute 
company  to  prepare  and  furnish  medicines  and  advertising  litera- 
ture and  to  give  plaintiff  the  exclusive  right  to  use  the  remedies. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  arc  stated  in  the  opinion  of  the  court 

Walter  Perry  Johnson,  and  James  D.  Thurman,  for  Appel- 
lant. 

David  A.  Nelson,  for  Respondents. 
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KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  a  judg- 
ment entered  in  favor  of  defendants  upon  an  order  sustaining 
a  general  demurrer  to  plaintiff's  amended  and  supplemental 
complaint  without  leave  to  amend. 

The  facts  as  alleged  in  the  complaint,  stripped  of  legal  ver- 
biage, are  substantially  as  follows :  The  defendant.  Neal  Insti- 
tutes Company,  has  been  for  several  years  continuously 
engaged  in  the  business  of  preparing  and  distributing  certain 
medical  remedies,  known  as  the  Neal  remedies,  for  the  treat- 
ment of  patients  addicted  to  the  excessive  use  of  alcoholic 
liquors  and  pernicious  drugs ;  and  it  maintains,  either  directly 
or  through  persons  acting  by  its  license  and  permission,  insti- 
tutes in  various  cities  of  the  United  States  for  the  purpose  of 
treating  patients  according  to  its  system  of  treatment  and  by 
the  use  of  its  remedies.  By  a  written  contract,  made  in 
March,  1910,  between  the  plaintiff  and  the  Neal  Institutes  Com- 
pany, the  latter  granted  to  plaintiff  for  a  term  of  ninety-nine 
years  the  exclusive  right  to  advertise  and  use  the  Neal  reme- 
dies and  the  Neal  method  of  treatment  in  the  northern  half 
of  the  state  of  California,  and  to  use  the  name  **Near*  in  con- 
nection with  such  institutes  as  might  be  established  by  plain- 
tiff in  his  territory.  The  company  further  agreed  to  supply 
to  plaintiff  on  his  order  such  of  the  company 's  medicines  and 
advertising  literature  as  he  might  require. 

Pursuant  to  the  contract  the  plaintiff,  in  May,  1910,  estab- 
lished an  institute  in  San  Francisco  at  No.  1409  Sutter  Street 
under  the  name  of  the  Neal  Institute,  sometimes  followed  in 
advertisements  by  the  descriptive  term  **of  San  Francisco." 
This  institute  has  been  continuously  maintained  by  plaintiff 
and  plaintiff's  patients  there  treated  with  the  Neal  remedies 
supplied  by  the  Neal  Institutes  Company;  and  by  extensive 
advertising  and  by  the  personal  care  and  attention  of  plaintiff 
throughout  a  period  of  about  five  and  a  half  years  prior  to  the 
commencement  of  the  action  plaintiff  built  up  a  valuable  busi- 
ness for  his  institute,  and  it  acquired  a  highly  valuable  good- 
will. In  the  month  of  November,  1913,  the  Neal  Institutes 
Company,  acting  in  confederation  with  the  other  defendants, 
established,  and  has  since  continuously  maintained,  a  rival 
institute  in  San  Francisco  at  No.  1550  Fell  Street  under  the 
name  of  the  Neal  Institute  of  San  Francisco.  Since  this  last- 
named  institute  was  established  the  Neal  Institutes  Company 
has  refused  to  furnish  any  of  its  remedies  to  the  plaintiff, 
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but  has  been  furnishing  them  to  the  rival  institute,  and  the 
defendants  have  there  treated  patients  according  to  the  Neal 
system  and  by  use  of  the  Neal  remedies. 

It  is  charged  by  plaintiff  that  the  defendants  have  so  acted 
as  to  appropriate  to  themselves  the  benefit  of  plaintiflP's  per- 
sonal  work  and  of  the  advertising  done  by  him,  and  have 
diverted  to  their  institute  business  and  patronage  rightfully 
belonging  to  plaintiff,  and  have  thereby  seriously  prejudiced 
plaintiff's  business  and  impaired  the  goodwill  attached  to  his 
institute.  By  reason  of  the  injury,  stated  in  the  complaint  to 
be  irreparable,  caused  to  plaintiff  and  his  business  through 
the  acts  of  the  defendants,  plaintiff  instituted  this  action  on 
November  20,  1915,  praying  for  a  prohibitory  injunction  and 
an  accounting.  Subsequently,  and  on  March  28,  1916,  an 
amended  and  supplemental  complaint  was  filed  by  leave  of 
court,  to  which  the  defendants  jointly  interposed  a  demurrer. 
After  a  hearing  had  upon  the  demurrer  the  trial  court  held 
that  an  injunction  could  not  properly  be  granted;  and  the 
demurrer  being  sustained  without  leave  to  amend,  judgment 
was  entered  in  favor  of  the  defendants. 

The  question  to  be  determined  on  this  appeal,  therefore,  is 
whether  the  amended  and  supplemental  complaint  states  a 
cause  of  action,  and  if  so,  whether  the  plaintiff  is  entitled  to 
a  prohibitory  injunction. 

The  contract  which  is  the  basis  of  the  action  contains  affirm- 
ative and  implied  negative  covenants ;  and  it  appearing  from 
the  nature  of  the  contract  that  specific  performance  could  not 
be  decreed,  it  was  the  view  of  the  trial  judge  that  an  injunc- 
tion to  prevent  a  breach  of  the  contract  would  not  lie.  We 
think  this  view  is  correct. 

When  the  enforcement  of  a  contract  by  decree  of  court  is 
difficult  or  practically  impossible,  specific  performance  will 
not  be  granted.  "It  is  elementary,"  says  Pomeroy  in  his  work 
on  Equity  Jurisprudence,  section  1405,  "that  the  contract 
must  be  such  that  the  court  is  able  to  make  an  effective  decree 
for  its  specific  performance,  and  is  able  to  enforce  its  own 
decree  when  made."  The  contract  here  would  require  the  de- 
fendant, Neal  Institutes  Company,  to  prepare  the  remedies 
used  in  the  treatment  of  patients  at  the  institutes  which  misrht 
be  established  by  plaintiff,  and  this  service  is  of  such  a  char- 
acter that  courts  could  not  make  an  effective  decree  for  its 
peiformance.    The  impossibility  of  compelling  performance 
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in  a  case  of  this  kind  is  well  illustrated  by  the  case  of  Barnes 
V.  McAllister,  18  How.  Pr.  (N.  Y.)  534.  Plaintiff  concedes 
this  principle  of  law,  and  accordingly  does  not  ask  for  a  man- 
datory injunction,  directing  said  defendant  to  supply  its 
remedies  to  plaintiff;  but  he  docs  ask  for  a  prohibitory  in- 
junction restraining  the  Neal  Institutes  Company  from  sup- 
plying its  codefendants  with  said  remedies  in  violation  of  its 
contract  with  plaintiff. 

Where,  as  here,  a  contract  contains  both  aflBrmative  and 
negative  stipulations,  the  authorities  are  in  irreconcilable  con- 
flict upon  the  question  whether  equity  will  interfere  to  pre- 
vent a  breach  of  the  negative  covenant  when  the  affirmative 
covenant  is  of  such  a  nature  that  it  cannot  be  specifically 
enforced  by  a  judicial  decree.  (2  High  on  Injunctions,  sec. 
1164.)  For  example,  according  to  one  line  of  authorities, 
where  an  opera  singer  or  actor  has  contracted  to  sing  or  play 
for  plaintiff  at  his  theater  and  not  elsewhere  without  his  per- 
mission, defendant  may  be  enjoined  from  singing  or  acting 
elsewhere,  the  court  thus  preventing  a  breach  of  a  negative 
covenant,  although  it  cannot  specifically  enforce  the  affirma- 
tive agreement  by  compelling  defendant  to  sing  or  act  for 
plaintiff.  {Lumley  v.  Wagner,  1  De  Gex,  M.  &.  G.  604,  [42 
Eng.  Reprint,  687] ;  Daly  v.  Smith,  49  How.  Pr.  (N.  Y.)  150; 
McCauU  V.  Braham,  16  Fed.  37.)  So,  where  defendant  had 
agreed  to  make  printing-presses  for  the  plaintiff,  and  to  sell 
to  plaintiff  its  entire  output,  and  had  expressly  covenanted 
not  to  make  them  for  any  other  person,  an  injunction  was 
granted  to  restrain  a  violation  of  the  negative  stipulation, 
although  the  affirmative  agreement  was  not  capable  of  bein^ 
specifically  enforced  against  the  defendant.  {Myers  v.  Steel 
Machine  Co.,  67  N.  J.  Eq.  300,  [57  Atl.  1080].) 

Another  line  of  cases  holds  to  the  contrary.  In  Welty  v. 
Jacobs,  171  lU.  624,  [40  L.  R.  A.  98,  49  N.  E.  723],  it  was 
held  that  an  injunction  against  the  proprietor  of  a  theater 
will  not  be  granted  to  prevent  the  breach  of  a  contract  to  fur- 
nish  the  theater  and  its  equipment  to  the  manager  of  a  com- 
pany for  a  certain  period,  and  to  prevent  him  from  furnish- 
ing the  theater  to  a  rival  company  during  that  period,  since 
it  was  impossible  to  compel  the  plaintiff  to  carry  out  his  con- 
tract according  to  its  terms.  So,  when  an  actor  agreed  in 
writing  with  a  manager  not  to  perform  at  any  other  theater 
for  a  term  of  ten  years,  and  broke  his  agreement,  it  was  held 

•7  Cal.  App.— la 
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that  since  the  court  could  not  enforce  the  positive  part  of  the 
contract,  it  would  not  restrain  by  injunction  a  breach  of  the 
negative  part.  {Hamblin  v.  Dinneford,  2  Edw.  Ch.  (N.  Y.) 
529.) 

In  those  cases  it  was  said  that  in  effect  to  enjoin  one  from 
doing  something  in  violation  of  his  contract  is  an  indirect 
mode  of  enforcing  the  affirmative  provisions  of  such  contract ; 
that  it  amounts  to  a  negative  specific  performance  of  the  con- 
tract, and  that  courts  of  equity  will  not  do  indirectly  what 
they  cannot  do  directly. 

It  thus  appears,  as  before  stated,  that  there  is  a  conflict  in 
the  decisions  as  to  whether,  under  the  circumstances  of  a  case 
like  this,  the  plaintiff  would  be  entitled  to  an  injunction  to 
restrain  the  violation  of  a  negative  covenant  of  his  contract 
with  the  defendant ;  but  in  this  state  the  question  was  put  at 
rest  at  the  time  of  the  adoption  of  the  Civil  Code  by  the  terms 
of  subdivision  5  of  section  3423  (since incorporated inthe  Code 
of  Civil  Procedure  [section  526]),  which  provides:  *'An  in- 
junction cannot  be  granted.  ...  5.  To  prevent  the  breach 
of  a  contract,  the  performance  of  which  would  not  be  specifi- 
cally enforced."  The  same  policy  was  pursued  by  the  legis- 
lature in  adopting  subdivision  1  of  that  section,  the  subject 
matter  dealt  with  in  which,  like  the  one  under  consideration, 
had  given  rise  to  conflicting  decisions  by  the  courts.  That 
such  was  the  policy  of  the  legislature  has  been  declared  with 
reference  to  subdivision  1  of  section  3423.  {Spreckels  v. 
nawniian  Com.  etc.  Co.,  117  Cal.  377,  379,  [49  Pac.  353].) 

Section  3274  of  the  Civil  Code  which,  with  section  3423, 
constitutes  a  part  of  the  code  entitled  "Relief  in  General," 
reads:  "Specific  and  preventive  relief  may  be  given  in  no 
other  cases  than  those  specified  in  this  part  of  the  Civil  Code." 

Subdivision  5  of  section  3423  is  free  from  ambiguity  or  un- 
certainty. It  clearly  declares  as  the  law  in  this  state  the  rule 
laid  down  in  one  of  two  opposing  lines  of  authority.  If  there 
could  be  a  doubt  as  to  the  intention  of  the  legislature  in  this 
regard,  it  is  removed  by  an  examination  of  the  notes  to  section 
1912  of  Field's  Proposed  Draft  of  the  Civil  Code  of  New 
York,  which  section  was  practically  adopted  in  this  state ;  and 
by  an  examination  of  the  notes  to  subdivision  5,  section  3423, 
of  the  Civil  Code  Annotated,  1874,  where  the  following  author- 
ities, cited  as  the  foundation  of  that  provision,  declare  that 
the  court  will  not  interfere  by  injunction  to  prevent  the  viola- 
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tion  of  an  agreement  of  which,  from  the  nature  of  the  subject, 
there  could  be  no  decree  of  specific  performance.  {Neivbery 
V.  James,  2  Mer.  446,  [35  Eng.  Reprint,  1011] ;  Williams  v. 
Waiiams,  3  Mer.  160,  [36  Eng.  Reprint,  62] ;  Hamblin  v.  Din- 
neford,  2  Edw.  Ch.  (N.  Y.)  529;  Sanquirico  v.  Benedetti,  1 
Barb.  (N.  Y.)  315.)  References  in  the  case  of  Peterson  v.  Mo- 
Donald,  13  Cal.  App.  644,  [110  Pac.  465],  and  of  Farnum  v. 
Clarke,  148  Cal.  615,  [84  Pac.  166],  tend  to  support  the  view 
here  taken. 

California  cases  cited  by  plaintiff  to  sustain  his  position 
that  an  injunction  will  issue  to  restrain  the  violation  of  a  nega- 
tive covenant  are  not  in  point,  being  either  an  exception  to 
the  rule,  or  based  on  contracts  negative  in  form,  requiring  a 
person  to  refrain  from  doing  a  certain  thing,  and  having  no 
affirmative  covenants  calling  for  specific  performance.  (22 
Cyc.  845;  2  High  on  Injunctions,  sees.  1134, 1166.) 

From  the  allegations  of  the  complaint  in  the  case  at  bar  it 
appears  that  plaintiff's  rights  spring  from  and  grow  out  of 
a  contract  containing  affirmative  and  negative  stipulations 
and,  therefore,  the  question  as  to  whether  or  not  he  is  entitled 
to  injunctive  relief  is  governed  by  the  law  as  declared  in  sub- 
division 5  of  section  3423  of  the  Civil  Code.  It  thus  appear- 
ing that  the  demurrer  is  well  grounded  with  respect  to  the 
Neal  Institutes  Company,  it  follows  that  it  is  also  well 
grounded  as  to  the  other  defendants,  who  stand  in  the  shoes 
of  the  company  with  regard  to  certain  territory  described  in 
the  contract.  They  were  in  effect  the  assignees  of  that  com- 
pany so  far  as  the  contract  here  involved  is  concerned,  and, 
therefore,  stand  in  the  same  relation  to  the  plaintiff  as  their 
assiomor. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern.,  concurred. 
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[Crim.  No.  436.     Tliird  Appellate  District.— May  8,  1918.] 
THE  PEOPLE,  Respondent,  v.  FELIX  ALLEN,  Appellant. 

Intoxicating  Liquors — Prosecution  vob  Sale  in  No-licbnsb  Terri- 
tory— Trial — Hefusal  of  Continuance  Without  e:bror.— In  a 
proBecution  for  selling  alcoholic  liquor  in  no-license  territory,  the 
refusal  to  grant  a  continuance  for  the  purpose  of  giving  the  de- 
fendant an  opportunity  to  produce  a  witness  who  would  testify 
that  he  pre;  ared  at  defendant's  request  a  bottle  of  liquid  resembling 
whisky  but  containing  less  than  the  inhibited  quantity  of  alcohol, 
for  sale  for  the  purpose  of  playing  a  joke  upon  her,  was  not  error, 
since  such  evidence  was  addressed  to  the  intent  of  the  defendant, 
which  was  immaterial. 

Id. — IMPUED  Intent  to  Violate  Law — Instruction. — In  a  prosecution 
for  selling  liquor  in  no-liccnse  territory,  where  there  is  proof  be- 
yond a  reasonable  doubt  that  the  defendant  sold  the  liquor,  an 
instruction  that  in  such  a  ease  the  intent  to  violate  the  law  is  im- 
plied, is  a  correct  statement. 

Id. — EVIDENCE — Memoranda. — While  under  section  2047  of  the  Code  of 
Civil  Procedure  a  witness  may  refresh  his  memory  respecting  a 
fact  by  anything  written  by  himself,  or  under  his  direction,  at  the 
time  when  the  fact  occurred,  or  immediately  thereafter,  or  at  any 
other  time  when  the  fact  was  fresh  in  his  memory,  such  section 
does  not  authorise  the  introduction  in  evidence  of  memoranda  in 
corroboration  of  what  a  witness  had  testified  to  without  resort  to 
the  memoranda. 

Id. — Character  op  Liquor  Sold — Expert  Testimony  Unnecessary. — 
In  a  prosecution  for  the  sale  of  alcoholic  liquor  in  no-license  terri- 
tory, testimony  of  a  person  not  an  expert,  familiar  with  the  taste 
of  whisky,  that  the  liquid  sold  was  whisky,  is  admissible,  since  the 
drinking  of  whisky  is  of  such  common  occurrence  that  it  does  not 
require  an  expert  to  pronounce  upon  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County,  and  from  an  order  denying  a  new  trial  Clarence  A. 
Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  Gibbons,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 
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CHIPMAN,  P.  J. — ^Defendant  was  informed  against  by  the 
district  attorney  of  Modoc  County  for  the  crime  of  unlawfully 
selling  alcoholic  liquors,  to  wit:  "That  on  or  about  the 
twenty-ninth  day  of  May,  1917,  and  before  the  filing  of  this 
information,  at  and  in  the  county  of  Modoc,  state  of  Cali- 
fornia, said  Felix  Allen  then  and  there,  within  the  incorpo- 
rated limits  of  the  town  of  Alturas,  in  said  county,  which 
was  then  and  there  no-license  territory,  willfully  and  unlaw- 
fully did  sell  and  furnish  alcoholic  liquor,  to  wit:  whisky,  to 
one  Lulu  Sisson,"  contrary,  etc.  The  cause  was  tried  before 
a  jury  and  defendant  was  found  guilty.  Judgment  on  the 
verdict  was  that  defendant  pay  a  fine  of  four  hundred  dollars 
and  in  default  of  payment  that  he  be  confined  in  the  county 
jail  of  said  county,  one  day  for  each  two  dollars  of  said  fine. 
Defendant  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

It  is  now  urged  that  the  court  committed  the  following 
errors:  1.  In  refusing  a  continuance  of  the  trial  for  the 
purpose  of  giving  defendant  the  opportunity  to  produce  the 
witness,  A.  Gibson;  2.  Admitting  expert  testimony  as  to  the 
character  of  the  liquid  introduced  by  the  prosecution ;  3.  Re- 
jecting testimony  ofl^ered  by  defendant  tending  to  show  that, 
prior  to  the  twenty-ninth  day  of  May,  1917,  the  prosecuting 
witness,  Lulu  Sisson,  was  a  spy ;  4.  Permitting  the  witnesses. 
Lulu  Sisson  and  Mrs.  Geo.  Campbell,  to  be  corroborated  by 
their  notes  in  writing  made  of  matters  to  which  they  had  testi- 
fied ;  5.  In  giving  instructions  numbers  1  and  5. 

The  information  was  filed  on  November  22,  1917,  and  de- 
fendant, being  in  court,  was  given  until  the  next  day,  Novem- 
ber 23d,  in  which  to  answer  the  arraignment,  and  on  that  day 
defendant  pleaded  not  guilty  and  the  cause  was  set  down  for 
trial  on  December  5,  1917.  The  cause  then  being  called  for 
trial,  defendant  moved  for  a  continuance  and  the  matter  was 
continued  to  December  7,  1917.  The  proceedings  had  at  the 
arraignment  on  motion  for  continuance  were  read  and  the 
court  denied  the  motion  and  ordered  the  jury  to  be  drawn. 
The  motion  for  continuance  was  based  in  part  upon  the  short- 
ness of  time  between  the  arraignment  and  the  date  set  for 
trial,  defendant's  attorney  claiming  that  he  had  not  sufficient 
time  in  which  to  prepare  his  defense,  but  principally  the 
ground  for  the  motion  was  based  upon  other  facts  set  out  in 
the  defendant's  affidavit  filed  in  support  of  the  motion,  and 
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which  related  to  the  testimony  of  one  A.  Gibson,  who,  it  is 
alleged,  was  a  necessary  witness  in  the  case  for  defendant. 
It  was  stated  in  the  affidavit  that  affiant  was  informed  and 
believed  that  at  said  time  the  said  Gibson  was  "either  out  of 
the  state  of  California  or  at  the  southern  extremity  of  the 
same,  in  the  government  service."  That  on  November  23, 
1917,  defendant  had  caused  to  be  issued  a  subpoena  for  said 
Gibson  and  placed  in  the  hands  of  the  sheriff  of  Modoc 
County,  and  that  said  sheriff  has  ever  since  been  unable  to 
locate  said  witness  in  said  county  of  Modoc.  That  on  the 
twenty-sixth  day  of  November,  1917,  defendant  prepared  an 
affidavit  entitling  him  to  a  foreign  subpoena  for  said  witness, 
but  owing  to  the  absence  of  the  judge  of  said  court,  was  not 
able  until  the  twenty-seventh  day  of  November  to  obtain  the 
necessary  order,  and  on  the  twenty-eighth  day  of  November 
he  caused  said  subpoena  to  be  deposited  in  the  United  States 
postoffice  at  Alturaa,  inclosed  in  a  sealed  envelope  addressed  to 
the  sheriff  of  San  Diego  County,  California,  at  San  Diego, 
with  postage  prepaid  thereon,  and  inclosing  therewith  a  letter 
instructing  said  sheriff  to  serve  the  said  subpoena  and  inform- 
ing him  that  the  said  Gibson  was  in  a  United  States  training 
camp  in  San  Diego  County.  That  no  return  has  ever  been 
made  by  said  sheriff  of  his  proceedings  under  said  subpoena, 
and  no  word  has  been  received  by  defendant  or  his  attorney 
in  response  to  said  communication.  That  said  sheriff  main- 
tains an  office  in  the  city  of  San  Diego,  California,  between 
which  city  and  Alturas  there  is  a  regular  communication  by 
mail,  and  that  the  two  places  are  more  than  one  thousand 
miles  apart.  It  is  further  alleged  in  the  affidavit  "that  said 
A.  Gibson  is  a  necessary  and  material  witness  in  this  action, 
and  without  his  testimony  being  had  and  taken  at  said  trial 
I  cannot  safely  proceed  to  trial.  That  I  expect  to  prove  by 
said  witness  that  on  the  twenty-ninth  day  of  May,  1917,  be- 
tween the  hours  of  1  and  2  o'clock  in  the  afternoon  thereof, 
I  went  to  the  drug-store  then  and  there  owned  and  operated 
by  said  A.  Gibson  in  said  town  of  Alturas,  in  company  with 
divers  other  persons,  and  did  then  and  there  tell  said  A.  Gib- 
son, in  the  presence  of  said  other  persons  that  I  had  been 
asked  by  the  Lulu  Sisson  mentioned  in  the  information  in  this 
action  to  furnish  her  (the  said  Lulu  Sisson)  with  a  bottle  of 
whisky.  That  I  further  told  him  that  I  desired  to  have  his 
(the  said  A.  Gibson's)  assistance  in  mixing  a  bottle  of  liquid 
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resembling  whisky  as  far  as  possible  in  color,  smell,  and  taste, 
save  that  the  same  should  not  contain  more  than  one  per  cent 
of  alcohol.  That  said  A.  Gibson  thereupon  furnished  certain 
appliances  and  assisted  me  in  preparing  said  described  liquid. 
That  thereupon  said  liquid  was  placed  in  a  quart  bottle  in  the 
presence  of  said  A.  Gibson  and  said  other  persons  and  was 
wrapped  in  a  piece  of  paper  and  by  me  taken  to  the  house  of 
said  Lulu  Sisson,  in  said  town  of  Alturas."  It  is  further 
alleged  that  the  said  Gibson  is  the  only  witness  by  whom  aflB- 
ant  could  prove  that  the  said  liquid  contained  only  one  per 
cent  of  alcohol  or  by  whom  he  could  prove  the  quantity  or 
quality  of  all  the  ingredients  contained  in  the  liquid  delivered 
to  the  prosecuting  witness,  Lulu  Sisson.  Affiant  further 
states  in  his  affidavit:  '*I  further  expect  to  prove  by  said 
A.  Gibson  that  at  divers  times  and  places  prior  to  the  twenty- 
ninth  day  of  May,  1917,  that  I  have  stated  that  Lulu  Sisson 
was  in  my  opinion  trying  to  earn  a  reward  by  asking  people 
to  furnish  her  liquor,  and  that  in  my  opinion  anyone  would 
be  very  foolish  to  accede  to  her  requests."  He  further  states 
that  said  A.  Gibson  will  testify  to  the  matters  above  set  forth 
if  his  presence  be  had  at  said  trial  or  if  his  deposition  be 
taken,  and  that  said  Gibson  is  at  present  in  or  around  the 
United  States  training  camp  in  San  Diego  County. 

On  December  8th,  while  the  trial  was  progressing,  counsel 
for  defendant  again  renewed  his  motion  for  a  continuance, 
based  on  information  which  that  day  had  been  received  by  the 
sheriff  of  Modoc  County  by  letter  written  to  him  by  the  sheriff 
of  San  Diego  County,  dated  December  4,  1917,  in  which  it 
was  stated,  among  other  things:  "I  am  returning  herewith 
subpoena  in  re  People  v,  Felix  Allen,  which  was  sent  to  me 
for  service.  On  going  to  the  Camp  Kearney,  I  found  that 
this  man  had  been  discharged  October  6,  1917."  Considered 
with  this  second  motion  were  the  proceedings  taken  at  the 
time  the  first  motion  was  heard.  As  to  the  ruling  of  the 
court  on  defendant's  motion  made  after  the  letter  from  the 
sheriff  of  San  Diego  County  was  received  and  the  subpoena 
returned  by  him  '*not  found,"  we  cannot  say  there  was  preju- 
dicial error.  No  additional  facts  were  produced  at  this  time 
and  no  assurance  offered  that  the  witness  could  be  found. 
The  case  had  progressed  nearly  to  its  conclusion.  It  would 
have  been  an  unreasonable  oxe^'oisc  of  discretion  for  the  court 
to  continue  the  case  at  that  stage  to  an  indefinite  period  and 
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to  excuse  the  jury  with  leave  to  return  to  their  homes  until 
such  period  might  arrive.  Ab  to  the  ruling  on  the  motion 
made  at  the  arraignment  and  before  the  day  for  the  trial  was 
set  and  at  the  opening  of  the  trial,  we  think  enough  appeared 
to  justify  the  court  in  granting  the  continuance  asked.  But 
we  cannot  say,  in  view  of  the  showing  made,  that  its  refusal 
demands  a  reversal  of  the  judgment.  The  defense,  indeed  the 
only  defense  made,  was  that  defendant  knew  the  prosecuting 
witness,  Lulu  Sisson,  to  be  a  spy  and  was  engaged  in  an  effort 
to  induce  him  to  sell  her  a  bottle  of  whisky  in  order  to  obtain 
the  county  reward  offered;  that  he  conceived  the  idea  of 
•'playing  a  joke  upon  her"  by  selling  her  a  bottle  of  liquid 
resembling  whisky,  but  in  fact  containing  less  than  one  per 
cent  of  alcohol;  that  he  explained  his  scheme  to  several  differ- 
ent persons  and  Dr.  Gibson,  a  druggist  in  the  town,  who,  as 
defendant  testified,  prepared  a  bottle  of  the  simulated  whisky, 
gave  it  to  defendant,  who  immediately  took  it  to  Mrs.  Sisson *8 
home  and  sold  and  delivered  it  to  her,  and  that  this  was  the 
bottle  and  only  bottle  of  liquid  of  any  kind  delivered  by  him 
to  her. 

It  is  perhaps  best  at  this  point  to  state  the  evidence  on  which 
the  verdict  was  based,  as  it  necessarily  has  much  to  do  with 
our  conclusion  upon  the  several  assignments  of  error.  The 
evidence  was  that  ^Mrs.  Sisson  was  engaged  in  ferreting  out 
violations  of  the  no-license  law;  that  she  suspected  defend- 
ant of  being  engaged  in  the  illicit  traffic  in  alcoholic  liquor; 
that  to  confirm  her  suspicions,  and,  as  she  admitted,  to  earn 
the  reward  offered  by  the  county,  she  sought  a  meeting  with 
defendant  at  which  he  agreed  to  sell  and  deliver  to  her  at  her 
house  a  bottle  of  whisky  at  2  o'clock  in  the  afternoon  of  May 
29,  1917 ;  Mrs.  Sisson  arranged  to  have  her  sister-in-law,  Mrs. 
Campbell,  and  Lily  Ferraris,  a  house  servant,  so  concealed  as 
witnesses  unknown  to  defendant  and  hear  what  took  place 
when  defendant  came  to  the  Sisson  house.  These  three 
women  testified  that  defendant  came  to  Mra  Sisson 's  house 
on  the  day  and  at  the  hour  agreed  upon;  was  admitted  and 
stated  to  Mrs.  Sisson  he  had  brought  her  the  bottle  of  whisky 
as  he  had  promised  to  do,  and  told  her  the  price  was  $1.50; 
that  he  took  the  bottle  from  his  coat  pocket  and  delivered  it 
to  Mrs.  Sisson ;  that  she  found  she  had  but  $1.40,  which  she 
pave  him,  saying  she  would  pay  him  the  remaining  ten  cents 
^vhcn  she  next  saw  him;  that  he  took  the  money  and  went 
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away.  The  conversation  between  Mrs.  Sisson  and  defendant 
was  testified  to  and  there  was  substantial  agreement  in  the 
testimony  of  these  three  witnesses  as  to  what  was  there  said 
and  done,  and  it  agreed  substantially  with  the  testimony  of 
the  defendant,  except  that  he  testified  he  did  not  know  what 
was  in  the  bottle.  As  soon  as  defendant  departed,  Mrs. 
Campbell  and  Miss  Ferraris  came  out  from  their  place  of  con- 
cealment, examined  the  bottle  carefully,  and  were  able  to  and 
did  identify  it  when  produced  in  court;  Mrs.  Sisson  immedi- 
ately notified  Deputy  Sheriff  Estes,  who  came  to  her  house  in 
the  evening  of  that  day,  uncorked  the  bottle,  and  drank  of 
its  contents.  His  testimony  was  that  it  was  "good  whisky'*; 
the  bottle  was  delivered  to  him  at  that  time ;  he  sealed  it 
and  thereafter  it  was  cared  for  by  him  until  it  was  brought 
into  court  in  the  same  condition  as  when  he  received  it.  In 
the  presence  of  the  court  and  jury  he  removed  the  cork  and 
again  sampled  the  contents  and  pronounced  it  whisky.  Dr. 
John  Style,  a  practicing  physician,  was  called  as  a  witness. 
He  testified  that  he  had  dnink  whisky  and  could  distinguish 
the  difference  between  whisky  and  nonalcoholic  liquids  "by 
taste  and  smell — ^by  taste  practically."  He  sampled  the  con- 
tents of  this  bottle  and  pronounced  it  whisky. 

It  is  not  claimed  that  Dr.  Oibson  could  or  would  testify,  if 
present,  further  than  that  at  defendant's  request,  and  for  the 
purpose  defendant  explained  to  him,  he  filled  and  gave  to  de- 
fendant a  bottle  resembling  the  one  in  evidence,  but  containing 
less  than  one  per  cent  of  alcohol.  And  the  witness  who  saw 
the  druggist  in  the  act  of  making  up  the  compound,  whatever 
it  was,  testified  that  they  saw  the  bottle  delivered  to  defendant 
by  Dr.  Gibson  and  saw  defendant  immediately  thereafter 
drive  in  his  automobile  to  and  enter  Mrs.  Sisson 's  house. 
What  defendant  did  after  entering  the  house  they  knew  not. 
The  most  that  can  be  claimed  from  what  Dr.  Gibson  could 
testify  to  and  what  the  witnesses  who  testified  saw  done  by 
him  and  by  defendant  is,  that  the  mixture  prepared  by  Dr. 
Gibson  contained  less  than  the  inhibited  per  cent  of  alcohol, 
and  that  these  facts  tended  to  show  an  innocent  intent  on 
defendant's  part.  If  Dr.  Gibson  gave  defendant  a  bottle  whose 
contents  were  innocuous,  the  evidence  conclusively  shows  that 
it  was  not  the  one  delivered  to  Mrs.  Sisson  by  defendant,  and 
as  it  is  not  pretended  that  this  change  of  bottles  could  have 
happened  through  any  agency  other  than  defendant's,  it  en- 
tirely overthrows  any  inference  of  innocent  intent  to  be  drawn 
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from  anything  Dr.  Gibson  could  have  testified  to.  But  the 
law  upon  this  question  of  intent,  in  this  class  of  cases,  treats 
the  element  of  intent  as  immaterial.  The  rule  is  stated  as  fol- 
lows in  the  case  of  the  People  v.  Pera,  36  Cal.  App.  292,  [171 
Pac.  1091] :  ''The  decisions  appear  to  be  quite  uniform  upon 
the  proposition  that  where,  in  invoking  and  applying  the  police 
power,  the  legislature  has  prohibited  certain  acts  and  de- 
nounced them  as  criminal,  the  mere  commission  of  such  acts, 
regardless  of  the  intent  with  which  they  were  committed,  is 
sufficient  to  constitute  the  crime  so  denounced.  There  are, 
perhaps,  certain  exceptions  to  this  rule,  as,  for  instance,  where 
the  statute  itself  uses  language  in  describing  or  defining  the 
crime  indicating  that  scienter  or  a  specific  intent  to  do  the  act 
was  essential  to  constitute  it  a  crime.  But  particularly  iu 
cases  interdicting  the  traflSc  in  intoxicating  liquors  the  rule 
generally  is  that  the  mere  commission  of  the  act  is  sufiicient  to 
consummate  the  offense,  and  in  the  present  case  the  law  au- 
thorizing the  establishment  of  'no-license  territory'  uses  no 
language  indicating  an  intention  in  the  legislature  to  make  the 
intent  with  which  the  act  of  keeping  a  resort  for  the  purpose 
of  selling  intoxicating  liquors  is  committed  an  ingredient  of 
the  offense.'* 

The  case  of  Commonwealth  v.  Holstine,  132  Pa.  St.  357, 
[19  Atl.  273],  is  cited,  where  the  court  said:  "It  is  not  neces- 
sary to  sustain  a  conviction  for  selling  intoxicating  liquors 
under  the  act  of  1887  for  the  commonwealth  to  prove  a  crim- 
inal intent.  It  is  enough  to  show  the  sale,  when  the  defend- 
ant may,  if  he  can,  shield  himself  behind  a  license.  If  the 
sale  is  contrary  to  law,  the  intent  has  nothing  to  do  with  it. 
A  contrary  ruling  would  fritter  away  the  act  of  1887,  and 
conviction  under  it  would  be  rare." 

Section  13  of  the  act  of  April  4,  1911  (Stats.  1911,  p.  599), 
provides  as  follows:  "It  shall  be  unlawful  for  any  person,  .  .  . 
within  the  boundaries  of  any  no-license  territory  to  sell,  fur- 
nish, distribute  or  give  away  any  alcoholic  liquors  except  as 
provided  in  section  16  hereof."  (Nothing  in  said  section  16 
has  reference  to  the  facts  in  this  case.)  Plainly  the  rule 
applies  in  cases  arising  under  this  section,  as  it  did  in  People 
V.  Pera^  which  arose  under  the  same  statute  though  for  a 
different  offense. 

This  rule  of  law  furnishes  sufficient  answer  to  defendant's 
points  above  designated  as  1,  3,  and  5.    Dr.  Gibson's  testi- 
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mony,  as  we  have  seen,  would  have  been  addressed  to  the 
question  of  intent,  as  would  testimony  that  defendant  had 
knowledge,  prior  to  the  twenty-ninth  day  of  May,  1917,  that 
Mrs.  Sisson  was  a  spy,  for  the  purpose  of  that  testimony  was 
to  bolster  up  defendant's  claim  that  he  was  playing  a  joke 
upon  her  and  hence  had  no  intention  to  violate  the  law. 

As  to  instructions  1  and  5,  they  both  in  effect  charged  the 
jury  that  the  intent  to  violate  the  law  is  implied  upon  proof 
beyond  a  reasonable  doubt  that  the  defendant  sold  to  Mrs. 
Sisson  at  the  time  named,  within  the  limits  of  the  town  of 
Alturas  (admittedly  no-license  territory),  alcoholic  liquor,  to 
wit,  whisky  containing  more  than  one  per  cent  of  alcohol.  A 
similar  instruction  in  People  v.  Pera,  supra,  was  given  and 
was  held  to  be  a  correct  statement  of  the  law. 

The  testimony  that  the  bottle,  with  its  contents,  as  it  was 
sold  and  delivered  to  the  prosecuting  witness,  was  the  same 
bottle,  with  the  same  contents,  which  was  brought  into  court  is 
not  controverted ;  nor  is  there  any  evidence  that  the  liquid  in 
this  bottle  was  other  than  whisky,  and  there  was  evidence  that 
it  contained  fifteen  per  cent  alcohol.  The  bottle  was  passed 
to  the  jury,  who  were,  without  objection,  "permitted  to  smell 
the  contents  and  taste  it  if  they  desire."  The  jury  examined 
the  bottle,  but  it  does  not  appear  that  they  drank  any  of  the 
contents.  Defendant  offered  no  evidence  that  the  contents 
were  not  whisky. 

As  to  defendant's  second  point,  he  says  in  his  brief  that 
"the  only  point  in  dispute  between  prosecution  and  defendant 
was,  What  was  the  character  of  the  liquid  delivered  to  Mrs. 
Sisson  t"  The  contention  is  that  under  paragraph  9,  section 
1870,  of  the  Code  of  Civil  Procedure,  only  one  who  "is  skilled 
therein"  can  give  "his  opinion  on  a  question  of  science,  art,  or 
trade."  Witness  E'stes  concededly  did  not  testify  as  an  ex- 
pert. He  testified,  however,  that  he  was  familiar  with  the 
taste  of  whisky  and  had  drunk  of  different  brands;  that  he 
could  distinguish  between  the  taste  of  whisky  and  brandy, 
and  his  opinion  was  quite  emphatically  given  that  the  bottle 
in  question  contained  whisky. 

in  the  case  of  People  v.  Monteith,  73  Cal.  9,  [14  Pac.  373], 
a  nonexpert  witness  was  permitted  to  testify  that  a  person 
at  a  given  time  was  intoxicated,  the  court  saying:  "Drunken- 
ness is,  unf  oii:unately,  of  such  common  occurrence,  that  it  does 
not  require  an  expert  to  pronounce  upon  it.    We  think  the 
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case  falls  within  the  principle  of  People  ▼.  Sanford,  43  Cal.  32, 
33. "  Likewise  we  may  safely  say  that  the  drinking  of  whisky 
is,  unfortunately,  of  such  common  occurrence,  that  it  does 
not  require  an  expert  to  pronounce  upon  it.  We  do  not  think 
it  was  necessary  for  the  people  to  have  caused  a  chemical 
analysis  of  this  liquid  to  be  made,  but  that  it  was  competent 
to  establish  prima  facie  that  the  liquid  in  question  was  whisky 
by  the  opinion  of  persons  who  were  accustomed  to  the  use  of 
whisky.  The  way  was  open  to  defendant  to  rebut  this  evi- 
dence either  by  causing  an  analysis  to  be  made  of  the  liquid  or 
by  having  other  witnesses  familiar  with  the  taste  of  whisky 
to  test  it  and  give  their  opinion.  He  did  neither,  but  rests 
wholly  on  the  incompetency  of  the  witness  Estes  to  testify. 
We  do  not  think  the  court  erred  in  its  ruling. 

Appellant  claims  that  the  court  erred  in  permitting  Lulu 
Sisson  and  Mrs.  Campbell  to  be  corroborated  by  their  notes 
taken  of  what  occurred  when  defendant  was  at  Mrs.  Sisson  *s 
house.  It  appeared  that  after  he  had  gone  they  entered 
in  a  memorandum-book  what  they  remembered  of  the  occur- 
rence. After  they  had  testified  to  the  facts  without  consult- 
ing their  memoranda  or  finding  it  necessary  to  do  so,  the  dis- 
trict attorney,  over  objection,  was  allowed  to  introduce  this 
book  showing  what  these  witnesses  had  written  down  therein. 
Substantially  it  agreed  with  their  testimony.  We  think  this 
was  error.  Under  section  2047  of  the  Code  of  Civil  Pro- 
cedure, a  witness  may  "refresh  his  memory  respecting  a  fact, 
by  anything  written  by  himself,  or  under  his  direction,  at  the 
time  when  the  fact  occurred,  or  immediately  thereafter,  or  at 
any  other  time  when  the  fact  was  fresh  in  his  memory,  and 
he  knew  that  the  same  was  correctly  stated  in  the  writing." 
But  where  the  witness  can  and  does  testify  fully  as  to  the 
facts  without  resort  to  his  memorandum,  we  do  not  think  he 
can  be  corroborated  by  the  introduction  of  his  memorandum. 
We  think,  however,  that  the  ruling  was  without  prejudice. 
Section  4^^  of  article  VI  of  the  constitution  would  seem  to 
apply  here. 

The  judgment  and  order  are  affirmed* 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court. 
After  judcrment  in  the  district  court  of  appeal,  was  denied  by 
ibe  supreme  court  on  July  2,  1918. 
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[Crim.  No.  442.    Third  Appellate  District.— Maj  9,  191S.] 

In  the  Matter  of  the  Application  of  LUTHER  R.  PERRY 
for  a  Writ  of  Habeas  Corpus. 

Pabint  and  CHnii>— Awabo  or  Custody  to  0ns  Pabent — Otheb  Pabsnt 
HOT  Lublb  fob  Suppobt. — Where  by  a  decree  of  divorce  the  custody 
of  the  minor  children  of  the  parties  is  awarded  to  one  of  the  parents, 
without  charging  upon  the  other  parent  the  support  of  such  chil- 
dren, the  parent  to  whose  custody  the  children  are  so  awarded  is, 
under  the  terms  of  section  196  of  the  Civil  Code,  alone  liable  for 
their  support,  and  the  parent  not  entitled  to  the  custody  of  the 
minors  is  relieved  of  that  duty. 

Id. — Omission  to  FteoviDB  fob  Minob  Child — Unwabbanted  Commit- 
MINT. — Where  in  an  action  for  divorce  the  custody  of  the  minor 
children  of  the  parties  was  awarded  to  the  mother,  but  no  provision 
was  made  in  the  decree  for  their  support,  an  order  holding  the 
husband  to  answer  in  the  superior  court  for  the  alleged  violation 
of  section  270  of  the  Penal  Code,  and  the  commitment  thereupon 
issued,  are  void  and  of  no  legal  force. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Third  Appellate 
District* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Francis  Mclnnis,  for  Petitioner. 

Arthur  Lindauer,  for  Respondent 

HART,  J. — The  petitioner  alleges  that  he  is  illegally  re- 
strained of  his  liberty  by  the  sheriff  of  Solano  County,  and 
makes  this  application  to  this  court  for  a  writ  of  habeas  cor- 
pus  to  the  end  that  he  may  be  released  from  such  unlawful 
restraint. 

The  petition  for  the  writ  alleges  that  on  or  about  the  fourth 
day  of  February,  1918,  the  petitioner  was  arrested  on  a  war- 
rant issued  by  one  S.  A.  Cripps,  justice  of  the  peace  of 
Elmira  Township,  in  said  county  of  Solano,  upon  a  complaint 
charging  petitioner  with  willfully  omitting,  without  lawful 
excuse,  to  furnish  his  minor  child,  Henry  Perry,  with  neces- 
sary food,  clothing,  shelter,  etc.  (Pen.  Code,  sec.  270) ;  that 
upon  said  complaint  the  petitioner  was  given  a  preliminary 
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hearing,  and  thereupon  held  to  trial  in  the  superior  court 
of  said  county  upon  said  charge. 

It  is  further  alleged  that,  on  the  twenty-eighth  day  of  April, 
1915,  the  superior  court  of  the  said  county  of  Solano,  in  an 
action  between  the  petitioner  as  defendant  and  his  wife,  Grace 
Perry,  as  plaintiff,  made  and  entered  an  interlocutory  decree 
of  divorce,  wherein  and  whereby  said  Grace  Perry  was  ad- 
judged to  be  entitled  to  a  divorce  from  petitioner,  upon  the 
ground  of  desertion ;  that  said  decree  provided,  among  other 
things,  that  the  custody  and  control  of  the  minor  children  of 
petitioner  and  said  Grace  Perry,  to  wit,  Robert  Winchell 
Perry  and  Henry  Arthur  Perry,  be  awarded  to  said  Grace 
Perry;  that  said  interlocutory  decree  of  divorce  so  rendered 
and  entered  in  said  action  made  no  provision  whatever  for  any 
support  of  said  children ;  that  thereafter,  to  wit,  on  the  fourth 
day  of  May,  1916,  the  said  superior  court  of  the  county  of 
Solano  rendered  and  caused  to  be  entered  its  final  decree  of 
divorce,  wherein  and  whereby  all  the  terms  of  said  interlocu- 
tory decree  ''in  regard  to  the  custody  and  control  of  said 
minor  children  were  confirmed  and  ratified";  that  ''said 
interlocutory  decree  of  divorce  and  said  final  decree  of 
divorce  have  never  been  altered  or  modified  in  any  respect 
whatsoever,  and  still  are  in  full  force  and  effect  as  rendered 
and  entered;  that  there  have  never  been  any  proceedings 
brought  under  sections  138  and  139  of  the  Civil  Code  to  re- 
quire said  Luther  R.  Perry  to  contribute  to  the  children's 
support." 

Attached  to  and  made  a  part  of  the  petition  is  the  judg- 
ment-roll in  the  said  divorce  action. 

The  sheriff,  in  his  return  to  the  alternative  writ,  answers : 
1.  That  he  holds  the  petitioner  "under  and  by  virtue  of  his 
violation  of  the  'order  suspending  the  imposing  of  sentence 
and  releasing  the  defendant  (petitioner)  on  probation,'  made 
by  the  superior  court  ...  in  and  for  the  county  of  Solano, 
on  the  seventeenth  day  of  July,  1914";  2.  That,  further,  he 
holds  petitioner  by  "virtue  of  a  commitment  issued  by  the 
Hon.  S.  A.  Cripps,  justice  of  the  peace  of  Elmira  township, 
county  of  Solano,  ...  on  the  fifteenth  day  of  March,  1918, 
holding  to  answer  upon  a  charge  of  failure  to  provide  for  his 
minor  child,  Henry  Perry,  the  within  named  defendant  (peti- 
tioner), Luther  R.  Perry." 
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The  first  of  the  above-stated  grounds  upon  which  the  sheriflf 
undeilakes  to  justify  the  restraint  of  the  petitioner  consti- 
tutes the  basis  for  the  application  to  this  court  for  the  writ 
of  mandate  in  the  case  of  People  v.  O'Donnell,  post,  p.  192, 
[174  Pac.  102].  In  that  case  we  have  considered  and  de- 
termined, adversely  to  the  position  of  the  district  attorney, 
the  question  which  is  involved  in  the  first  of  the  two  grounds 
set  forth  in  the  return  as  the  authority  for  the  holding  of  the 
petitioner  by  the  sheriflf,  whether  the  superior  court  exceeded 
its  jurisdiction  in  dismissing  the  motion  by  the  district  attor- 
ney to  set  aside  the  order  suspending  the  imposing  of  sentence. 
It  follows,  therefore,  that  there  is  left  to  us  for  determination 
herein  the  single  question  whether  the  restraint  of  the  peti- 
tioner by  the  sheriflt  by  virtue  of  the  commitment  issued  by 
the  justice  of  the  peace  on  the  fifteenth  day  of  March,  1918, 
holding  petitioner  to  trial  for  violating  the  provisions  of  sec- 
tion 270  of  the  Penal  Code,  is  legally  justifiable. 

The  reply  to  the  question  thus  propounded  is  not,  in  view 
of  the  many  adjudications  of  the  proposition  involved  therein 
in  California,  fraught  with  serious  diflRculty. 

It  has  frequently  been  held  that  where,  by  a  decree  of  di- 
vorce, the  custody  of  the  minor  children  of  the  parties  is 
awarded  to  one  of  the  parents,  without  charging  upon  the 
other  parent  the  support  of  such  children,  the  parent  to  whose 
custody  the  children  are  so  awarded  is,  under  the  terms  of 
section  196  of  the  Civil  Code,  alone  liable  for  their  support, 
and  the  parent  not  entitled  to  the  custody  of  the  minors  is  re- 
lieved of  that  duty.  (See  Matter  of  McMullin,  164  Cal.  504, 
[129  Pac.  773] ;  Lewis  v.  Lewis,  174  Cal.  336,  340,  [163  Pac. 
42]).  In  Letvis  v.  Lewis,  supra,  the  McMullin  case  is  stated 
as  follows:  ''The  petitioner  had  been  held  for  trial  for  an 
alleged  violation  of  the  same  section  (section  270)  of  the 
Penal  Code.  There  the  wife  had  obtained  a  divorce  in  the 
state  of  Nevada.  The  decree  granted  her  the  custody  of  the 
minor  child  and  required  the  petitioner  to  pay  for  its  sup- 
port. But  since  there  had  been  no  personal  service  of  sum- 
mons, the  Nevada  court  had  no  jurisdiction  to  impose  upon 
him  liability  to  make  such  payment.  The  result,  as  this  court 
viewed  it,  was  that  the  custody  and  control  of  the  child  had 
been  given  to  the  mother,  without  charging  upon  the  father 
its  support.  'Under  section  196  of  the  Civil  Code,'  says  the 
opinion,  'this  situation  prima  facie  relieves  the  husband  of 
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the  duty  of  support  and  casts  it  on  the  wife.'    The  petitioner 
was  discharged  from  custody." 

In  People  v.  ScJtloti,  162  Cal.  347,  [122  Pac.  846],  the  con- 
viction  of  the  defendant  under  section  270  of  the  Penal  Code 
was  sustained,  but  in  that  case  it  appeared  that  the  decree  of 
divorce  required  the  defendant  to  pay  to  his  wife  the  sum  of 
fifty  dollars  per  month  for  the  support  of  herself  and  child, 
and  the  defendant  failed  to  make  the  payments  so  require. 

In  the  present  case,  as  we  have  seen,  the  decree  in  dhe 
action  for  divorce  between  petitioner  and  his  wife  awarded 
the  custody  of  the  minor  children  to  the  latter,  but  mado  no 
provision  whatsoever  for  the  support  of  said  children  by  the 
petitioner.  From  this  state  of  the  facts  and  the  cases  abovn 
referred  to,  it  necessarily  results  that  the  order  of  the  magis 
trate  of  March  15,  1918,  holding  the  petitioner  for  trial  in 
the  superior  court  for  the  alleged  violation  of  section  270  of 
the  Penal  Code,  and  the  commitment  thereupon  issued,  are 
void  and  of  no  legal  force,  and  that  the  sheriff  is  consequently 
without  legal  warrant  for  holding  the  petitioner,  so  far  as  said 
commitment  is  concerned. 

From  the  foregoing  and  the  conclusion  arrived  at  and  an- 
nounced in  the  case  of  People  v.  O'Donnell,  supra,  it  follows 
that  there  is  no  legal  justification  for  the  holding  of  the  peti- 
tioner by  the  respondent,  sheriff,  and  the  prisoner  is,  there- 
fore, discharged  from  the  custody  of  said  respondent 

ChipmaUy  P.  J,,  and  Burnett,  J.,  concurred. 


[CSv.  No.  1852.    Third  Appellate  DiBtrict.— May  0,  1918.] 

THE  PEOPLE,  etc.,  Petitioner,  v.  Hon.  W.  T.  O'DONNEIiL, 
Judge  of  the  Superior  Court  of  Solano  County,  Respond- 
ent. 

Cbiicinal  Law — Suspension  ot  Skntbncb — Eevocation  of  Order- 
Absence  FROM  State — Jurisdiction. — In  a  criminal  action,  the 
superior  court  is  without  jurisdiction  to  set  aside  an  order  suspend- 
ing sentence  and  releasing  the  defendant  on  probation  for  violation 
of  the  order,  where  the  probationary  period  has  expired,  since  the 
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power  to  revoke  or  modif7  the  order  is  limited  to  the  period  of  pro- 
bation, and  the  term  of  probation  does  not  cease  to  run  during  the 
absence  of  the  defendant  from  the  state. 

APPLICATION  for  a  Writ  of  Mandate  originaUy  filed  in 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  require  the  Superior  Court  to  accept  and  exercise  jurisdic- 
tion of  a  certain  proceeding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attorney-General,  and  Arthur  Lindauer,  for  Petitioner. 

Francis  Mclnnis,  for  Respondent. 

HART,  J. — This  is  an  application  for  a  writ  of  mandate  to 
require  the  respondent  to  accept  and  exercise  jurisdiction  of 
a  certain  proceeding  instituted  by  the  petitioner,  as  district 
attorney  of  Solano  County,  in  the  court  of  which  the  respond- 
ent is  the  presiding  judge. 

The  facts  as  gleaned  from  the  petition  are :  That  one  Luther 
R.  Perry,  having  previously  to  the  seventeenth  day  of  July, 
1914,  been  by  a  magistrate  of  Solano  County  held  for  trial  in 
the  said  superior  court  for  failure  to  provide  his  minor  chil- 
dren, with  the  common  necessaries  of  life  (Pen.  Code,  sec 
270),  was,  on  the  day  named,  arraigned  before  said  court  upon 
an  information  charging  him  with  that  offense  and  thereupon 
pleaded  guilty  thereto;  that  thereupon  the  superior  court, 
after  due  proceedings,  made  an  order  suspending  the  imposi- 
tion of  sentence  and  releasing  the  said  Perry  upon  probation, 
upon  certain  specified  conditions,  for  the  period  of  three 
years;  that  thereafter  the  said  Perry  left  the  state  of  Cali- 
fornia and  remained  therefrom  and  beyoud  the  jurisdiction  of 
said  court  during  the  whole  of  said  period  of  probation ;  that 
he  violated  the  order  of  suspension  of  sentence  and  probation 
by  leaving  the  state  and  by  failing  to  comply  at  any  time  with 
any  of  the  conditions  of  said  order  of  suspension  of  sentence 
and  probation ;  that,  upon  and  after  the  expiration  of  the  said 
period  of  probation,  said  Perry  returned  to  the  said  county 
of  Solano,  this  state,  and  was  thereupon,  at  the  instigation  of 
the  district  attorney  of  said  county,  taken  into  custody  by  the 
sheriff  of  said  county  for  violating  said  order  of  suspension 
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and  probation  and  the  conditions  upon  which  said  order  was 
made;  that  thereafter  the  district  attorney  appeared  before 
the  said  superior  court  and  moved  that  the  said  order  of  sus- 
pension of  sentence  be  set  aside  and  sentence  thereupon  pro- 
nounced in  said  case;  that  the  superior  court  refused  to 
entertain  the  motion  upon  the  ground  that  it  was  then  with- 
out jurisdiction  to  take  action  in  the  premises,  and  accord- 
ingly dismissed  the  motion. 

Attached  to  the  petition  and  constituting  a  part  thereof  are 
the  minutes  of  the  court  in  both  the  proceeding  wherein  the 
court  suspended  the  pronouncement  of  sentence  and  the  pro- 
ceeding in  which  the  district  attorney  moved  and  sought  to 
have  the  order  suspending  sentence  set  aside  and  sentence 
pronounced.  The  court  stenographer's  transcription  of  his 
report  of  the  two  proceedings  is  also  annexed  to  the  petition 
and  made  a  part  thereof. 

While  the  minutes  of  the  court  in  the  proceedings  wherein 
the  district  attorney  pressed  his  motion  to  set  aside  the  order 
of  suspension  of  sentence  and  to  have  sentence  pronounced 
merely  show  that  the  court,  without  expressing  any  reason 
therefor,  dismissed  the  motion,  the  reporter's  notes  disclose 
that  the  judge  appeared  to  be  of  the  opinion  that,  the  proba- 
tionary period  having  expired  prior  to  the  time  at  which  the 
motion  was  instituted  and  made,  the  court  had  been  divested 
of  further  jurisdiction  of  the  case,  and  was,  therefore,  without 
legal  authority  to  take  any  further  action  therein. 

It  is  contended  here  by  the  attorney  for  the  respondent  that 
the  court  had  jurisdiction  to  dismiss  the  motion  and  that  the 
ground  of  the  order  of  dismissal  is  of  no  consequence;  that 
even  if  the  reason  for  the  dismissal  was  erroneous  in  a  legal 
view,  still  the  court's  jurisdiction  to  dismiss  the  motion  cannot 
be  challenged  through  a  writ  of  any  kind.  It  is  further  con- 
tended that  in  no  event  will  mandate  lie  to  compel  a  court  to 
accept  jurisdiction  of  a  proceeding  or  action. 

Obviously,  under  the  general  rule,  a  court  has  jurisdiction 
to  dismiss  any  proceeding  before  it,  and  whether  its  action  in 
doing  so  is  founded  on  a  sound  or  an  unsound  reason,  legally, 
would  not  be  inquired  into  by  a  court  of  appeal  except  in  a 
proceeding  appropriate  to  the  review  and  correction  of  error. 
Assuming,  however,  that  the  court,  in  this  case,  as  the  re- 
porter's notes  of  the  proceeding  show,  refused  to  entertain  the 
motion  for  the  sole  reason  that  it  had  lost  jurisdiction  of  the 


Digiti 


zed  by  Google 


May,  1918.]  People  v.  O'Donnell.  195 

action  and  that  that  fact  is  in  a  proper  way  made  to  appear 
before  us,  and  assuming  further  that  as  a  legal  proposition 
the  court  had  not  lost  jurisdiction  of  the  case,  then  the  fur- 
ther question  would  arise  whether  the  court  may  not  be  com- 
pelled, by  mandate,  to  entertain  and  consider  and  determine 
the  motion  on  its  merits — that  is,  the  question  whether  it 
should  or  should  not  be  allowed — since  there  appears  to  be  in 
such  case  no  "plain,  speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law,"  there  appearing  to  be  no  appeal  from 
such  an  order  of  dismissal  provided  for.  But  this  question 
we  need  not  decide  here,  for  we  are  of  the  opinion  that,  the 
motion  having  been  instituted  and  pressed  to  the  attention  of 
the  court  after  the  period  of  probation  had  expired,  the  court, 
therefore,  lost  jurisdiction  of  the  case  and  was  without  legal 
authority  for  granting  the  motion. 

First,  it  is  important  to  note  that  it  is  clear  from  the  record 
before  us  that  the  court,  in  suspending  sentence  and  admit- 
ting Perry  to  probation,  acted  under  section  1203  of  the  Penal 
Code  rather  than  under  section  270b  of  said  code,  although 
the  latter  section  appears  to  have  been  intended  to  have  spe- 
cial application  to  cases  arising  under  either  section  270  or 
270a  of  the  Penal  Code.  Section  270b  provides  for  the  sus- 
pension of  sentence  in  such  cases  upon  the  filing  by  the  de- 
fendant of  an  undertaking,  valid  and  binding  for  the  period 
of  six  months  only,  and  conditioned  for  the  payment  of  such 
monthly  sum  as  the  court  may  fix  for  the  support  of  either  the 
minor  children  or  the  wife,  as  the  case  may  be,  during  the 
time  that  such  undertaking  shall  run.  The  section  further 
provides  that,  upon  the  failure  of  the  defendant  to  comply 
with  the  undertaking,  he  may  be  ordered  to  appear  before  the 
court  and  show  cause  why  further  proceedings  should  not  be 
had  in  the  action,  or  why  sentence  should  not  be  pronounced, 
and  the  court  is  then  authorized  to  pronounce  sentence  or 
modify  the  order  or  take  a  new  undertaking  and  further  sus- 
pend proceedings  on  sentence  *'for  a  like  period." 

Section  1203  of  the  Penal  Code  clothes  the  court  with  the 
authority  of  admitting  any  person  over  the  age  of  eighteen 
years,  who  has  pleaded  guilty  to  or  been  convicted  of  any 
crime,  to  probation  upon  certain  specified  conditions.  The 
court  is  by  said  section  empowered  to  suspend  the  imposition 
or  execution  of  sentence  and  may  direct  that  snch  sn.snonsion 
may  continue  for  a  period  of  time  not  exceeding  the  maximum 
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possible  tenn  of  such  sentence,  except  where  the  offense  con- 
sists of  a  violation  of  section  270  or  270a  of  said  code,  in 
either  of  which  cases  such  suspension  of  imposition  or  execu- 
tion of  sentence  may,  in  the  discretion  of  the  court,  continue 
for  not  over  five  years.  The  court  may  also,  when  acting 
under  said  section,  require  the  defendant  to  give  a  bond  for  his 
appearance  before  the  court  at  any  time  such  appearance 
may  be  required  for  the  purpose  of  investigating  any  alleged 
violation  of  the  terms  and  conditions  of  probation. 

In  this  case,  no  undertaking,  as  required  by  section  270b, 
was  taken,  nor,  so  far  as  the  record  here  discloses,  was  any 
bond  given  and  filed  by  the  defendant,  as  required  by  section 
1203.  So  far  as  the  record  before  us  shows,  the  court  merely 
suspended  the  imposition  of  sentence  and  admitted  the  de- 
fendant to  probation  for  the  term  of  three  years  upon  certain 
prescribed  conditions.  It  is,  therefore,  evident,  as  above 
stated,  that  the  proceeding  was  the  one  authorized  by  section 
1203  and  not  the  one  authorized  by  section  270b. 

Returning,  now,  to  the  proposition  that  the  court  had  lo<it 
jurisdiction  of  the  action,  and,  therefore,  was  without  legal 
authority  for  entertaining  or  acting  upon  the  motion,  except 
to  dismiss  it,  attention  should  first  be  directed  to  the  language 
of  subdivision  4  of  section  1203,  which  is  as  follows:  "The 
court  shall  have  power  at  any  time  during  the  term  of  pro- 
baiion  to  revoke  or  modify  its  order  of  suspension,  of  imposi- 
tion or  execution  of  sentence.  It  may,  at  any  time,  when  the 
ends  of  justice  will  be  subserved  thereby,  and  when  the  good 
conduct  and  reform  of  the  person  so  held  on  probation  shall 
warrant  it,  terminate  the  period  of  probation  and  discharge 
the  person  so  held,  and  in  all  cases,  if  the  court  has  not  seen 
fit  to  revoke  the  order  of  probation  and  impose  sentence  or 
pronounce  judgment,  the  defendant  shall,  at  the  end  of  the 
term  of  probation,  be  by  the  court  discharged." 

We  think  that  these  two  propositions  are  clearly  deducible 
from  the  language  of  said  section  1203,  viz. :  1.  That  the  court 
may,  whether  the  defendant  be  present  in  or  absent  from 
court  at  the  time,  revoke  the  order  suspending  the  imposition 
of  sentence  or  the  execution  thereof  and  admitting  him  to  pro- 
bation, upon  a  sufficient  showing  that  he  has  violated  any  of 
the  terras  and  conditions  upon  which  such  order  was  made; 
2.  That,  under  the  provisions  of  subdivision  4  of  said  section, 
the  court  loses  jurisdiction  or  power  to  make  an  order  revok- 
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ing  or  modifying  the  order  suspending  the  imposition  of 
sentence  or  the  execution  thereof  and  admitting  the  defendant 
to  probation  after  the  probationary  period  has  expired. 

As  to  the  soundness  of  the  last  stated  proposition  there  can 
be  no  possible  doubt.  It  is  necessarily  implied  from  the  ini- 
tial language  of  subdivision  4  of  said  section.  The  authority 
in  a  court  to  suspend  a  sentence  or  the  execution  thereof  in 
a  criminal  case  and  liberating  the  defendant  for  a  certain 
period  is  wholly  statutory,  and  the  statute  itself  furnishes 
the  measure  of  the  power  which  may  thus  be  exercised.  Noth- 
ing which  cannot  be  found  in  the  statute  or  which  is  not 
reasonably  and  fairly  or  necessarily  within  the  reason  or  spirit 
or  intent  thereof  can  be  imported  into  it  by  the  courts.  When, 
therefore,  the  legislature  says,  as  it  has  said,  that  the  order 
of  suspension  and  probation  may  be  revoked  or  modified 
during  the  term  of  probation,  without  adding  language  so 
qualifying  that  provision  as  to  justify  the  construction  that 
the  time  when  such  revocation  or  modification  may  be  made  is 
extended  beyond  the  term  or  period  of  probation,  the  neces- 
sary implication  is  that  it  was  the  legislative  intention  not  to 
confer  upon  the  court  the  right  to  exercise  that  power  after 
the  time  at  which  the  period  of  probation  has  expired.  In- 
deed, this  view  of  subdivision  4  of  the  statute  in  question  fol- 
lows from  a  consideration  of  its  language  by  the  light  of  the 
familiar  statutory  rule  of  construction,  expressio  unius  est 
exclusio  alterius. 

But  the  district  attorney  contends  that.  Perry  having  left 
the  state  and  so  placed  himself  beyond  the  jurisdiction  of  the 
court,  and  remained  therefrom  until  after  his  term  of  proba- 
tion had  expired,  the  said  term  of  probation,  by  analogy  to 
the  rule  in  this  state  with  respect  to  the  statute  of  limitations 
as  applied  to  the  finding  of  indictments  and  the  filing  of 
informations  in  criminal  cases  (Pen.  Code,  sec.  802),  ceased 
to  run  while  he  was  absent  from  the  state.  We  cannot  agree 
to  that  contention.  While  the  rule  in  this  state,  unlike  that 
of  the  common  law,  is  that  penal  statutes  are  not  to  be  strictly 
construed,  but  are  to  be  given  such  construction  as  will  com- 
port with  the  fair  import  of  their  terms,  with  a  view  to  effect 
their  objects  and  to  promote  justice  (Pen.  Code,  sec.  4),  yet 
where  certain  powers  are  conferred  upon  a  court  or  other  tri- 
bunal wholly  by  statute,  the  nature  and  extent  of  such  powers 
jnust  be  ascertained  and  determined  from  the  language  of  the 
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statute  itself.  As  above  stated  and  as  our  law  declares  (Code 
Civ.  Proc.,  sec.  1858),  nothing  can  be  added  to  or  taken  from 
a  statute  in  construing  and  applying  it.  The  statute  in  ques- 
tion here  itself  fixes  and  limits  the  time  within  which  an  order 
suspending  sentence  or  the  execution  of  a  sentence  already 
imposed  may  be  set  aside  or  modified.  It  in  no  way  qualifies 
the  provision  as  to  the  time  when  such  an  order  may  be  made. 
Neither  in  said  statute  nor  in  any  other  law  of  this  state  to 
which  our  attention  has  been  called  is  there  any  provision  that 
the  term  of  probation  shall  cease  to  run  during  the  absence 
of  the  defendant  from  the  state  while  such  order  remains 
alive.  In  the  absence  of  such  a  provision,  it  must  be  held 
that  the  term  of  probation  continued  unbroken  until  it  reached 
the  end  of  the  time  to  which  it  was  expressly  limited.  Clearly, 
section  802  of  the  Penal  Code  cannot  be  made  to  apply  to  a 
case  of  this  character.  It  is  plain  that  it  does  not  directly 
apply,  and  we  cannot  perceive  how  it  may  reasonably  be  made 
to  do  so  by  analogy. 

In  this  case,  the  terms  and  conditions  upon  which  the  court 
suspended  the  imposition  of  sentence  and  admitted  the  de- 
fendant to  probation  were  these :  1.  That  he  pay  to  the  proba- 
tion officer  of  the  county  a  certain  sum  each  month  for  the 
support  of  his  two  minor  children;  2.  That  he,  during  the 
term  of  probation,  refrain  from  using  intoxicating  liquors  and 
from  visiting  saloons  or  other  places  where  such  liquors  are 
kept  for  sale ;  3.  That  he  report  in  writing  every  two  weeks 
to  the  probation  oflBcer  his  whereabouts,  occupation,  and  earn- 
ings, "and  shall  not  leave  or  absent  himself  from  the  state  of 
California  without  first  obtaining  written  permission  from  the 
district  attorney  of  said  county."  It  is  further  provided  that 
violation  of  any  of  the  terms  and  conditions  of  said  order 
** shall  be  and  is  hereby  made  cause  for  the  revocation  hereof." 

Thus  it  appears  that  the  violation  of  any  one  or  all  of  said 
terms  of  probation  is  expressly  made  a  sufficient  cause  for  the 
revocation  of  the  order  of  probation,  and  the  statute  (subdi- 
vision 9,  section  1203,  supra) ,  makes  it  the  duty  of  the  proba- 
tion oflRcer  of  the  county  to  report  to  the  court  any  such  viola- 
tion. The  defendant  in  this  case,  when  he  left  the  state  and 
failed  to  make  the  payments  required  for  the  support  of  his 
minor  children,  was  guilty  of  a  violation  of  at  least  two  of 
the  conditions  upon  which  he  was  released  on  probation.  Of 
such  violation,  the  probation  officer  was  fully  cognizant,  and 
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had  he  reported  it  to  the  court,  the  order  admitting  him  to 
probation  could  have  been  nullified,  or  whether  set  aside  or 
not  while  Perry  was  out  of  the  state,  steps  could  have  been 
taken  to  apprehend  the  prisoner,  who  in  either  case  then 
would  in  law  have  been  an  escape  and  a  fugitive  from  jus- 
tice. But  the  record  here  does  not  show  that  any  report  of 
the  default  of  the  defendant  in  complying  with  the  terms  of 
his  release  on  probation  was  ever,  at  any  time,  made  to  the 
court,  nor  that  any  further  proceedings  were  taken  in  the  case 
until  after  the  term  of  probation  had  expired. 

Our  conclusion  is,  as  above  stated,  that  the  court  was  with- 
out jurisdiction  to  entertain  the  motion  to  set  aside  the  order 
suspending  the  imposition  of  sentence  and  admitting  the  de- 
fendant in  the  action  to  probation,  and  the  alteniative  writ 
of  mandate  is  accordingly  discharged  and  the  proceeding 
herein  dismissed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2267.    Second  Appellate  Diatrict.— May  10,  1918.1 

NELLIE  PITT,  Respondent,  v.  J.  H.  PENSINGEB, 
Appellant. 

APPEAI/—JUDG1CKNT— Alternative  Method — Printing  of  Record  in 
Briets. — On  an  appeal  taken  from  a  judgment,  where  the  record 
is  prepared  under  the  alternative  method,  the  parties  must,  under 
section  953c  of  the  Oode  of  Civil  Procedure,  print  in  their  briefs 
such  portions  of  the  record  as  they  desire  to  call  to  the  attention 
of  the  appellate  eonrt,  and  where  they  fail  to  do  so,  the  reviewing 
eourt  will  not  look  into  the  typewritten  transcript  to  ascertain 
whether  the  points  urged  as  ground  for  reversal  are  well  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eern 
County.    Milton  T.  Farmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  J.  Emmons,  and  H.  E.  Johnstone,  for  Appellant 

T.  P.  Allen,  for  Respondent. 
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THE  COURT.— The  appeal  in  tWs  case  is  taken  from  a 
judgment  entered  in  favor  of  the  plaintiff.  The  appellant  in 
the  preparation  of  his  record  on  appeal  has  made  use  of  what 
is  known  as  the  alternative  method.  However,  in  the  prepa- 
ration of  the  brief  of  appellant  the  provisions  of  section  953e 
of  the  Code  of  Civil  Procedure  have  not  been  observed.  By 
that  statute  it  is  required  that  the  parties  shall  print  in  their 
briefs  such  portions  of  the  record  as  they  desire  to  call  to  the 
attention  of  the  appellate  court.  Where  they  fail  to  do  this 
it  follows  that  the  appellate  tribunal  will  not  look  into  the 
typewritten  transcript  to  ascertain  whether  the  points  urged 
as  ground  for  reversal  are  well  made.  The  brief  here  pre- 
sented on  behalf  of  appellant  does  not  contain  sufficient  of 
the  record  in  printed  form  to  enable  us  to  say  that  there  is 
any  merit  in  the  appeal.  This  same  question  has  been  con- 
sidered in  a  number  of  cases  which  are  cited  in  Barker  Bros. 
V.  Joos,  36  Cal.  App.  311,  [171  Pac  1085].  For  want  of  any 
showing  of  error,  it  follows  that  the  judgment  appealed  from 
should  be  affirmed. 

The  judgment  appealed  from  is  affirmed 


[CiY.  No.   2389.    First   AppcDate  District.— May   10,   1918.] 

ELIZABETH  A.  CORBETT,  Appellant,  v.  GUS  SPANOS 
et  al.,  Respondents. 

NiOLtoENCK — Injury  to  Customer  in  Store — Liabilitt  ot  Proprietor- 
Burden  OF  Proof. — In  an  action  hj  a  customer  against  a  store- 
keeper for  persona]  injuries  in  stepping  into  an  open  trap-door  in 
the  rear  of  the  store,  upon  leaving  the  toilet  used  only  by  em- 
ployees, the  burden  is  upon  the  customer  to  show  the  breach  by 
the  defendant  of  a  duty  owing  to  her. 

Id. — Duty  of  Store  Proprietor  to  Customer. — The  keeper  of  a  public 
place  of  business  is  bound  to  keep  his  premises  and  the  passage- 
ways to  and  from  it  in  safe  condition,  and  use  ordinary  care  to 
avoid  accidents  or  injury  to  those  properly  entering  upon  his  prem- 
ises on  business;  but  this  rule  only  applies  to  such  parts  of  the 
building  as  are  a  part  of  or  used  to  gain  access  to,  or  constitute 
a  passageway  to  and  from  the  business  portion  of  the  buildiog, 
and  not  to  such  parts  of  the  building  as  are  used  for  the  private 
purposes  of  the  owuer,  unless  the  party  injured  has  been  induced 
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bj  the  inTitation  or  allurement  of  tbe  owner,  express  or  Implied, 
to  enter  therein. 

Id. — Use  of  Employees'  Toiiei^— Evidence — Inference  of  General 
Invitation  or  Inducement. — An  inferenee  of  r  general  invitation 
or  inducement  by  the  proprietor  of  a  store  to  use  the  employees' 
toilet  in  the  rear  of  the  store  cannot  be  legitimately  drawn  from 
the  single  instance  of  its  use  by  a  customer  by  permission  of  one 
of  the  employees. 

Id. — Duty  of  Storekeeper  to  Licensee.— The  only  duty  of  a  pro- 
prietor of  a  store  to  a  mere  licensee,  when  in  that  portion  of  the 
premises  not  customarily  used  by  the  public,  and  to  which  the 
licensee  is  not  expressly  or  impliedly  invited,  is  to  avoid  doing 
any  willful  or  wanton  injury  to  such  licensee. 

Id. — ^Violation  of  Ordinance — Neguoenoi — Customer  not  Within 
FftOTEcnvE  Terms. — The  violation  by  a  storekeeper  of  an  ordinance 
prohibiting  for  fire  protection  covering  of  stairways  with  per- 
manent flooring  is  not  negligence  as  to  customer  injured  by  falling 
through  trap-door  in  flooring,  since  she  does  not  come  within  the 
class  the  ordinance  was  designed  to  protect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Ferrari,  for  Appellant. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and  Bangsley  Cannon,  for 
Respondents. 

ZOOK,  Acting  P.  J.,  pro  tenu — This  is  an  action  for  dam- 
ages for  physical  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendants.  PlaintiflP 
appeals  from  a  judgment  for  defendants  entered  upon  an  in- 
structed verdict  in  their  favor  at  the  close  of  plaintiff  *s  evi- 
dence. The  facts  testified  to  were  as  follows:  Defendant 
Spanos  conducted  a  candy  and  light  lunch  business  in  a  store 
owned  by  defendants  Whitney  and  Wilson,  where  plaintiff 
was  accustomed  to  take  lunch.  In  the  rear  of  the  store  there 
was  a  partition  running  across  the  width  of  the  store,  with  a 
door  in  the  center  opening  into  a  narrow  and  rather  dark 
passageway,  on  the  opposite  side  of  which  there  was  a  room 
containing  a  toilet  and  wash-basin  for  the  use  of  the  young 
women  employed  in  the  store.  There  was  a  trap-door  in  the 
passageway  with  a  flight  of  stairs  leading  down  to  the  base- 
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ment  where  candy  was  made  and  stored.  This  stairway  was 
frequently  used  by  the  employees  when  they  wished  to  bring 
candy  up  from  the  basement.  On  the  day  of  the  accident 
plaintiff,  having  lunched  at  the  store,  asked  one  of  the  at- 
tendants if  there  was  a  dressing-room,  and  was  shown  to  the 
toilet  in  question.  The  trap-door  was  closed  at  the  time,  and 
as  it  fitted  flush  with  the  floor,  there  was  nothing  to  indicate 
its  existence  to  plaintiff,  and  she  received  no  warning  about 
it  While  plaintiff  was  in  the  toilet  some  person  whose  iden- 
tity was  not  shown  on  the  trial,  but  presumably  an  employee 
of  the  store,  lifted  the  trap-door  and  left  it  open.  When 
plaintiff  attempted  to  return  to  the  outer  store  she  did  not 
notice  the  open  trap-door,  but  in  opening  the  partition  door, 
which  swung  toward  her,  she  stepped  backward  and  through 
the  trap-door  and  fell  down  the  steps  to  the  basement  below. 
We  are  of  the  opinion  that  the  lower  court  correctly  in- 
structed the  jury  to  bring  in  a  verdict  for  the  defendants  upon 
the  facts  above  set  forth.  While  plaintiff  was  undoubtedly 
seriously  injured  by  the  fall,  she  could  only  recover  damages 
therefor  upon  showing  some  breach  by  the  defendants  of  a 
duty  owing  to  her,  and  this  she  has  failed  to  do.  The  law 
of  California  as  to  the  duties  owing  by  a  proprietor  of  a  store 
to  his  customers  and  to  the  public  is  settled  by  the  cases  of 
Schmidt  v.  Bauer,  80  Cal.  565,  [5  L.  R.  A.  580,  22  Pac.  256] ; 
Means  v.  Southern  California  Ey.  Co.,  144  Cal.  473,  [1  Ann. 
Cas.  206,  77  Pac.  1001]  ;  Eerzog  v.  IlemphUl,  7  Cal.  App.  116, 
[93  Pac.  899].  It  is  well  expressed  in  the  following  quota- 
tion from  Schmidt  v.  Bauer y  svpra:  *'The  keeper  of  a  public 
place  of  business  is  bound  to  keep  his  premises  and  the  pas- 
sageways to  and  from  it  in  safe  condition,  and  use  ordinary 
care  to  avoid  accidents  or  injury  to  those  properly  entering 
upon  his  premises  on  business.  But  this  rule  only  applies  to 
such  parts  of  the  building  as  are  a  part  of  or  used  to  gain 
access  to,  or  constitute  a  passageway  to  and  from,  the  busi- 
ness portion  of  the  building,  and  not  to  such  parts  of  the 
building  as  are  used  for  the  private  purposes  of  the  owner, 
unless  the  party  injured  has  been  induced  by  the  invitation 
or  allurement  of  the  owner,  express  or  implied,  to  enter 
therein."  While  in  the  complaint  in  the  case  at  bar  it  was 
alleged  that  the  so-called  dressing-room  was  placed  by  the 
defendant  Spanos  at  the  disposal  of  his  customers  and  as  an 
inducement  to  have  customers  patronize  his  business,  abso- 
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lutely  no  evidence  to  support  of  ttis  allegation  was  produced 
at  the  trial  except  the  fact  that,  on  the  single  occasion  when 
plaintiff  was  injured,  she  was  shown  to  it  by  an  attendant  in 
response  to  her  query  as  to  whether  or  not  there  was  a 
dressing-room  in  the  place.  It  aflSrmatively  appeared  in  the 
evidence  that  there  was  no  sign  on  the  door  to  the  passageway 
leading  to  the  toilet  in  question  to  indicate  that  there  was  a 
dressing-room  there  for  the  use  of  customers,  and  the  simple 
equipment  of  the  room  itself,  as  well  as  its  situation  in  a 
poorly  lighted  passageway,  negatives  the  idea  that  it  was  in- 
tended for  the  use  of  anyone  other  than  Spanos'  employees. 
The  attendant  who  showed  plaintiflf  the  way  was  not  called 
to  testify  upon  the  trial,  and  no  authority  in  her  to  permit 
the  use  of  the  room  by  the  patrons  of  the  place  was  shown. 
In  the  absence  of  such  showing,  no  inference  of  a  general  invi- 
tation or  inducement  by  the  proprietor  of  the  store  such  as  is 
alleged  in  the  complaint  can  be  legitimately  drawn  from  this 
single  instance  of  its  use  by  permission  of  his  servant.  The 
only  duty  of  a  proprietor  of  a  store  to  a  mere  licensee,  when 
in  that  portion  of  the  premises  not  customarily  used  by  the 
public,  and  to  which  the  licensee  is  not  expressly  or  impliedly 
invited,  is  to  avoid  doing  any  willful  or  wanton  injury  to 
such  licensee,  and  no  such  injury  is  shown  by  the  record  in  the 
case  at  bar. 

It  is  also  claimed  by  the  plaintiflf  that  the  trap-door  and 
stairway  were  constructed  and  maintained  by  both  Spanos  and 
the  owners  of  the  building  in  violation  of  the  provisions  of  a 
certain  ordinance  of  the  city  and  county  of  San  Francisco 
which  provides  as  follows:  "Stairs  or  stairways  passing  from 
one  floor  to  another  in  any  building  shall  not  be  covered  with 
a  permanent  flooring,  but  may  be  closed  with  a  board  parti- 
tion extending  from  the  floor  to  the  ceiling,  and  provided  with 
a  door,  which  must  be  kept  free  from  all  obstruction  at  all 
times,  so  as  to  give  to  the  fire  department  and  fire  patrol, 
easy  access  from  one  floor  to  another,  provided  this  section 
shall  not  apply  to  buildings  used  for  public  assemblages. 

"Goods  or  obstructions  of  any  kind  shall  not  be  placed  on 
the  stairs  of  any  building. 

"Explosive  or  inflammable  compounds  or  combustible  mate- 
rials, shall  not  be  stored  or  placed  under  any  stairway  of  any 
building,  or  used  in  any  such  place  or  manner  as  to  obstruct 
or  render  egress  hazardous  in  case  of  fire." 
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It  is  very  doubtful  whether  or  not  this  trap-door,  which 
could  be  easily  opened  and  shut,  comes  within  the  prohibition 
of  the  ordinance  as  to  covering  stairs  "with  a  permanent 
flooring,"  but  it  is  unnecessary  to  decide  the  point  here.  The 
ordinance  is  purely  a  fire  protection  measure,  designed  to  en- 
able the  fire  department  to  have  unobstructed  access  from  one 
floor  of  a  building  to  another  in  case  of  fire,  and  it  is  mani- 
festly not  intended  to  provide  for  the  protection  of  the  gen- 
eral public  from  injury.  Therefore,  conceding  the  ordinance 
to  have  been  violated,  plaintiff  cannot  claim  that  such  viola- 
tion constituted  negligence,  because  she  does  not  come  within 
any  class  of  persons  which  the  ordinance  was  designed  to  pro- 
tect. {Toomey  v.  Southern  Pacific  R.  R,  Co,,  86  Cal.  374,  [10 
L.  B.  A.  139,  24  Pac.  1074].)  As  is  said  in  the  article  on 
Negligence  in  29  Cyc,  at  page  438:  **The  violation  of  a  stat- 
ute or  ordinance  designed  to  protect  persons  entitled  to  b^ 
on  premises  will  not  constitute  negligence  as  to  mere  licensees 
or  trespassers  to  whom  no  duty  is  owed  independently  of  the 
statute."  In  view  of  this  principle,  the  alleged  violation  of 
the  ordinance  cannot  operate  to  create  liability  on  the  part  of 
either  owners  or  proprietor. 

Judgment  a£Srmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tem,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  July  8,  1918. 


[Civ.  No.  1881.    Third  AppeUate  District.— May  11,  1918.] 

META  STEPHENS  TURMAN  et  al.,  PlaintiflFs  and  Appel- 
lants, V.  JOHN  F.  ELLISON,  Administrator,  etc.,  et  al., 
Defendants  and  Respondents;  LEONARD  LEMUS 
EIjEMMER,  Defendant  and  Appellant. 

Pabol  Tbust  m  Real  Propeett — Evidencb. — In  an  action  to  establish 
a  parol  trust  in  real  property,  the  testimony  of  the  plaintiffs  with- 
out corroboration  Is  sufficient  to  warrant  a  judgment  in  their  favor. 
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Id- — Chabactsr  of  Evidekcs. — In  order  to  prove  a  trust  id  real  prop- 
erty by  parol  under  a  deed  absolute  in  its  terms,  the  evidence 
must  be  clear,  satisfactory,  and  convincing. 

Id. — Question  fob  Trial  Coubt— Appeal. — The  determination  of  the 
sufficiency  of  evidence  to  establish  a  trust  in  real  property  is  for 
the  trial  court,  and  the  same  will  be  accepted  as  eondusive  by  the 
appellate  court. 

to. — Findings  Supported  bt  Evidsncs. — In  this  action  to  have  it  de- 
clared that  defendants  were  holding  certain  real  property  in  trust 
for  the  plaintiffs  under  a  conveyance  absolute  in  its  terms,  it  is 
held  that  the  findings  against  the  existence  of  the  trust  are  sup- 
ported by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Qlenn 
County.      Wm.  M.  Pinch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Chas.  L.  Donohoe,  Glenn  West,  and  W.  T.  Belieu,  for  Ap- 
pellants. 

Frank  Freeman,  for  Respondents. 

BURNETT,  J. — The  case  has  been  exhaustively  argued, 
although  no  novel  proposition  of  law  is  involved.  Indeed, 
the  legal  principles  so  ably  discussed  by  counsel  have  been 
frequently  considered  by  eminent  jurists  throughout  the 
country  and  it  would  be  idle  to  attempt  in  this  opinion  to 
add  to  the  learning  upon  the  subject.  It  is  doubtful  even  if 
any  specific  statement  of  the  facts  can  be  of  any  value  to  the 
profession,  and  we  might  content  ourselves  with  the  declara- 
tion that  the  findings  of  the  court  are  supported,  and  there- 
fore the  judgment  must  be  aflSrmed. 

However,  it  may  not  be  amiss  to  call  attention  to  some  of 
the  circumstances  that  justify  the  conclusion  of  the  learned 
trial  judge.  In  April,  1907,  Dr.  L.  P.  Tooley  was  living  with 
his  wife,  Martha  L.  Tooley,  in  Willows,  the  county  seat  of 
Glenn  County.  Being  ill,  and  believing  that  he  would  not 
recover,  he  determined  to  dispose  of  his  property.  He  sent 
for  his  attorney.  Judge  Frank  Moody,  and  after  a  conference 
with  him  he  decided  to  make  a  transfer  of  all  his  property, 
real  and  personal,  to  his  said  wife.  Thereupon,  a  deed,  abso- 
lute in  form,  was  made  to  her  of  the  real  estate,  and  a  bill 
of  sale  of  the  personal  property.    In  May,  1907,  the  doctor 
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died,  leaving  as  his  heirs  his  widow;  Logan  M.  Toolcy,  the 
daughter  of  himself  and  said  Martha  L.  Tooley;  and  the  two 
plaintiffs  in  this  action,  daughters  of  a  former  marriage.  The 
deed  and  bill  of  sale  were  placed  on  record  by  said  widow, 
who  continued  in  the  use  and  possession  of  said  property 
until  her  death  on  the  twelfth  day  of  February,  1913.  She 
left  a  holographic  will  as  follows: 

**I  give  all  my  property  at  my  death  to  my  daughter, 
Logan  Mattie  Toolcy,  if  at  her  death  she  has  neither  husband 
or  children.  I  desire  any  property  that  may  be  left  divided 
equally  among  my  sisters  and  brother.'* 

This  will  was  admitted  to  probate,  and  on  request  of  said 
Logan  Mattie  Tooley,  John  P.  Ellison  was  appointed  adminis- 
trator with  the  will  annexed  and  proceeded  with  the  admin- 
istration of  said  estate.  Prior  to  the  distribution  of  said 
estate,  Logan  M.  Tooley  died,  leaving  a  will  in  which  she  de- 
vised all  her  property,  except  a  small  bequest,  to  one  Lcmus 
L.  Klemmer.  At  the  request  of  the  latter,  the  plaintiff,  ^leta 
Stephens  Turman,  had  said  will  admitted  to  probate  and  her- 
self appointed  administratrix  with  the  will  annexed. 

In  February,  1914,  the  said  John  F.  Ellison  filed  his  final 
account  as  such  administrator  and  petitioned  for  the  distribu- 
tion of  the  residue  of  the  estate  of  said  Martha  L.  Tooley  to 
the  brother  and  sisters  of  said  deceased,  alleging  that  said 
Logan  M.  Tooley  had  died  unmarried  and  without  any  sur- 
viving child.  Said  Meta  Stephens  Turman  filed  a  verified 
written  objection  to  this  petition,  claiming  that  the  second 
clause  of  said  will  of  Martha  L.  Tooley  was  void,  that  said 
property  had  passed  absolutely  to  the  daughter,  Logan  M. 
Tooley,  and  asked  that  it  be  distributed  to  her  estate.  In  this 
opposition  Klemmer  joined.  The  lower  court  construed  the 
will  in  accordance  with  the  contention  of  said  contestants, 
but  the  supreme  court  reversed  said  decision,  holding  that 
said  second  clause  of  the  will  was  operative  and  that  the 
residue  of  the  property  should  be  distributed  to  said  brother 
and  sisters  of  Martha  Tooley.  {Estate  of  Tooley,  170  Cal. 
164,  [Ann.  Cas.  1917B,  516,  149  Pac.  574].) 

It  is  under  this  will  that  the  defendants  claim  the  property. 
Said  decision  of  the  supreme  court  was  filed  in  the  superior 
court  of  Glenn  County  on  June  12,  1915,  and  four  days  there- 
after this  suit  was  brought  by  plaintiffs  to  have  it  declared 
that  said  defendants  are  holding  said  property  in  trust  for  the 
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two  plaintiffs  and  for  the  defendant  Klemmer,  as  devisee  of 
said  Logan  M.  Tooley. 

This  daim  is  based  upon  the  allegations  of  the  complaint 
that  there  was  an  oral  agreement  on  the  part  of  Dr.  Tooley, 
his  wife,  and  the  two  plaintiffs  providing  that  he  should  deed 
all  his  property  to  his  wife  and  that  plaintiffs  would  cause 
her  no  trouble  during  her  lifetime;  that  at  her  death  she 
would  convey  the  residue  of  said  property  to  the  plaintiffs 
and  said  Logan  M.  Tooley ;  that  by  reason  of  this  agreement 
he  executed  the  said  conveyance  to  his  wife,  and  after  his 
death  she  repudiated  and  violated  said  agreement  and  made 
said  will  as  aforesaid.  Certain  questions  of  fact  were  sub- 
mitted to  a  jury  and  they  found  in  favor  of  the  position  of 
plaintiffs,  but  the  trial  court  did  not  adopt  the  jury's  view, 
but  concluded  that  ''said  L.  P.  Tooley  did  transfer  all  his 
property,  both  real  and  personal,  to  his  wife  unconditionally, 
in  fee  simple  to  have  and  to  hold  to  her  and  her  heirs  and 
assigns  forever  and  without  any  condition  or  limitation." 

We  may  concede  that  the  complaint  states  a  cause  of  action, 
that  it  sets  up  a  trust  that  could  be  legally  enforced  by  a  court 
of  equity,  and  what  is  more  to  the  point  of  controversy,  that 
there  is  evidence  in  the  record  which  would  support  a  finding 
and  judgment  in  favor  of  plaintiffs. 

To  make  manifest  the  latter  statement  we  may  refer  to  and 
quote  from  the  testimony  of  Meta  Stephens  Turman.  She 
said  that  shortly  before  her  father  died — probably  two 
weeks — a  conversation  took  place  at  her  father's  house  in  his 
bedroom ;  that  the  persons  present  were  the  father,  her  sister, 
Clifiie  I.  Clarke,  her  half-sister,  Logan  Tooley  Clark,  and  her 
stepmother,  Martha  L.  Tooley. 

"When  we  went  into  the  room  I  stepped  up  to  the  bed 
and  asked  my  father  how  he  was.  I  knew  he  was  very  low, 
and  he  said  he  was  glad  we  had  come  to  see  him  because  he 
wanted  to  talk  to  us,  and  he  turned  to  my  stepmother,  and 
says,  'Mattie,  I  wish  you  would  tell  Logan  to  come  in  the 
room.'  And  when  Logan  came  in  the  room  he  said,  'I  wish 
to  tell  you  girls  how  I  am  going  to  leave  the  property ;  and  we 
told  him  not  to  talk,  because  he  was  very  low  and  could  only 
say  one  word  at  a  time,  and  my  stepmother  told  him  not  to 
talk,  and  he  said  he  must.  He  says,  'I  want  to  explain  how  I 
am  croinsr  to  leave  the  property.'  He  says.  *Onc  time  I 
wanted  to  leave  one  thousand  dullai*8  to  each  of  you  girls  of 
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the  insurance'  ...  a  life  insurance  policy  for  one  thousand 
dollars  apiece  for  the  girls,  and  he  was  going  to  change  that 
and  put  it  in  Mrs.  Tooley's  name  as  well  as  all  the  other  prop- 
erty, and  that  he  had  told  Judge  Moody  to  fix  up  the  papers 
to  that  effect,  because  she  promised  him  if  he  did  put  all  the 
property  in  her  name  and  she  used  it  all  her  life  tiiat  at  her 
death  she  would  divide  what  was  left  between  us  three  girls, 
and  he  says,  'Didn't  you  promise  me  thatf  and  she  says, 
*Yes,  I  did,'  and  he  says,  'You  have  heard  the  promise  and 
I  don't  want  you  to  bring  any  lawsuit,  or  create  any  trouble;' 
and  I  gave  my  promise  and  my  sister  didn't  say  anything,  and 
I  did  for  her,  because  she  promised  to  divide  at  her  death,  and 
I  promised  we  wouldn't  bring  any  suit  against  it.  And  then 
papa  went  on  to  say  that  she  was  old  and  after  he  died  she 
wouldn't  have  anyone  to  provide  for  her,  and  we  were  mar- 
ried and  had  husbands,  and  he  told  her  to  give  us  girls  one 
hundred  dollars  apiece  and  Logan  twenty-five  dollars  after 
his  death — that  that  was  a  gift  to  us  girls.  And  that  was  all 
that  was  said  right  there.  We  were  all  crying  and  my 
father — it  was  with  the  greatest  effort  that  he  explained  any- 
thing at  all  to  us." 

Nor  was  it  necessary  for  plaintiffs  to  corroborate  the  tes- 
timony in  order  to  warrant  a  finding  in  their  favor.  The 
legislature  has  provided  that  "the  direct  evidence  of  one  wit- 
ness who  is  entitled  to  full  credit  is  sufficient  for  proof  of  any 
fact  except  perjury  and  treason."  The  present  case  is  not 
within  the  exceptions;  therefore,  respondents  are  in  error  in 
contending  that  the  burden  was  upon  plaintiffs  to  introduce 
more  than  their  own  testimony  in  order  to  legally  entitle  them 
to  prevail  in  the  action.  There  are  some  decisions  from  other 
jurisdictions  that  seem  to  hold  to  such  view  but  such  is  not  the 
law  in  this  state. 

It  is  true,  though,  that  the  evidence  to  show  that  a  deed  is 
not  what  it  purports  to  be,  that  notwithstanding  its  abso- 
lute terms  the  grantee  holds  subject  to  a  parol  trust,  should  be 
clear,  satisfactory,  and  convincing,  {Bollinger  v.  Bollinger, 
154  Cal.  695,  [99  Pac.  196].) 

But  it  is  also  true,  as  held  in  the  Bollinger  case  and  many 
others  that  might  be  cited,  in  fact,  it  follows  from  the  scheme 
of  our  judicial  procedure  that  the  proper  application  of  this 
rule,  when  there  is  substantial  evidence  to  support  the  exist- 
once  of  a  trust,  must  be  left  to  the  trial  court,  and  its  deter- 
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mination  that  such  evidence  is  clear,  satisfactory,  and  con- 
vincing will  be  accepted  by  the  appellate  court  as  conclusive. 

It  is  likewise  the  law  that  although  one  witness,  or  more, 
may  testify  positively  to  facts  constituting  a  trust  and  directly 
supporting  the  theory  that  the  deed  was  not  intended  to  be 
absolute  as  it  purports  to  be,  the  trial  judge  is  under  no  legal 
compulsion  to  find  in  accordance  with  such  testimony.  He 
must  be  convinced  by  it  in  order  to  warrant  a  judgment  at- 
taching any  such  condition  to  the  solemn  instrument  executed 
by  the  parties.  To  his  mind  the  evidence  must  be  clear,  satis- 
factory,  and  convincing  in  order  to  find  a  trust,  but  if  he  does 
not  believe  the  witness  is  telling  the  truth,  or  if  he  is  con- 
vinced that  he  is  materially  in  error  as  to  the  terms  of  the 
declared  trust,  it  is  not  only  the  privilege  of  said  judge  but 
it  is  his  duty  to  reject  such  testimony  and  base  his  finding 
upon  the  presumption  that  follows  from  the  execution  of  a 
deed  absolute  in  form,  that  the  grantor  intended  to  vest  the 
estate  in  the  grantee  unembarrassed  by  any  secret  trust  or 
encumbrance. 

The  foregoing  are  mere  truisms  of  the  law  and  we  need  not 
cite  authorities  therefor.  Nor  is  the  proposition  complicated 
by  the  fact  that  a  jury  may  have  found  in  accordance  with 
the  position  of  the  one  questioning  the  integrity  of  the  deed. 
It  is  the  chancellor  who  must  be  satisfied,  and  it  is  to  his  judg- 
ment and  conscience  that  the  matter  must  be  submitted.  In 
simple  phrase,  if  A  conveys  to  B  an  estate  in  absolute  terms 
and  C  testifies  that  it  was  a  trust,  in  an  action  to  so  charge  the 
land,  if  the  witness  does  not  convince  the  trial  judge  that  such 
trust  was  created,  and  the  finding  is  in  accordance  with  the 
presumption  that  arises  from  the  instrument  itself,  it  would  be 
a  reflection  upon  the  honesty  or  capacity  of  the  court  below 
and  an  invasion  of  its  province  for  an  appellate  court  to  set 
aside  the  judgment  simply  for  the  reason  that  the  insensate 
record  on  appeal  contains  no  affirmative  evidence  of  the  im- 
probability of  the  testimony  of  the  witness. 

Besides,  the  record  before  us  discloses  certain  considera- 
tions that  confirm  us  in  the  belief  that  the  learned  trial  judge 
did  not  decide  arbitrarily  against  the  claim  of  appellants  and 
that  their  story  was  justly  regarded  with  suspicion  and  dis- 
trust. 

Indeed,  it  is  true  that  actions  to  enforce  oral  agreements 
claimed  to  have  been  made  with  persons  who  are  dead  involve 

17  Cftl.  App.— 14 
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a  dangerous  assault  upon  property  rights,  and  they  are  often 
supported  by  false  testimony  and  they  naturally  and  reason- 
ably excite  suspicion.  And  while  they  may  be  genuine  and 
worthy  of  confirmation,  they  require  the  closest  and  most  care- 
ful scrutiny  to  prevent  injustice  being  done.  {Wail's  Ap- 
peal, ill  Pa.  St.  460,  [56  Am.  Rep.  288,  5  Atl.  220].)  They 
afford  and  carry  opportunity  for  fraud  against  t3ie  estates 
of  deceased  persons  and  a  great  temptation  to  perjury  on  the 
part  of  disappointed  or  avaricious  relatives.  (Hinkle  v. 
Sage,  67  Ohio  St.  256,  [65  N.  E.  999].)  Such  considerations 
could  not  be  laid  out  of  view  by  the  trial  judge. 

He  could  not  fail  to  observe,  also,  that  the  testimony  of  the 
plaintiffs  was  given  nearly  nine  years  after  the  transaction  is 
said  to  have  occurred.  It  is  quite  probable — even  more  than 
probable — that  after  the  lapse  of  such  a  period  the  memory 
would  be  inaccurate  as  to  the  facts  and  conditions  of  the  affair. 
It  requires  a  good  deal  of  courage  and  assurance  for  a  witness 
to  undertake  under  such  circumstances  to  state  definitely  just 
what  was  said  and  done.  If  he  does  confidently  make  such 
attempt  without  ever  having  reduced  the  details  to  writing  or 
having  kept  them  vivid  in  his  memory  by  frequent  expression 
or  recital  of  what  took  place,  it  is  diflScult  to  give  full  credit 
to  his  story.  The  distrust  is  naturally  augmented  by  the  cir- 
cumstance that  the  testimony  is  not  presented  in  any  court 
until  all  the  parties  who  could  have  any  interest  in  contradict- 
ing it  are  dead.  While  we  cannot  say  that  under  such  cir- 
cumstances it  must  necessarily  be  rejected  as  unworthy  of  be- 
lief, yet  it  must  inevitably  occur  that  the  trial  judge  will 
regard  it  with  serious  misgivings.  (Mattingly  v.  Pennie,  105 
Oal.  514,  [39Pac.  200].) 

In  fact,  it  is  proper  to  say  that  evidence  given  under  such 
circumstances  should  not  only  be  received  with  the  greatest 
caution,  but  it  has  been  declared  to  be  evidence  of  the  weakest 
and  most  unsatisfactory  nature.  (Austin  v.  Wilcoxson,  149 
Cal.  24,  [84Pac.  417].) 

Moreover,  there  are  other  substantial  reasons  disclosed  by 
the  record  which  appear  amply  sufficient  to  justify  the  action 
of  the  court  in  rejecting  the  tci^timony  of  the  plaintiffs,  some 
of  which  we  will  briefly  state.  The  conduct  of  the  plaintiffs 
in  not  asserting  their  claims  and  their  altitude  toward  the 
will  of  Martha  L.  Tooley  and  of  her  daughter,  Logan,  are 
circumstances  of  moment.    The  fact  that  said  Martha  L. 
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Tooley  in  1911  made  a  will  devising  all  her  property  to  her 
daughter  Logan  with  the  remainder  over  to  the  defendants, 
thus  repudiating  and  violating  an  alleged  solemn  promise 
made  to  her  husband  in  his  dying  hour  is,  at  least,  some  evi- 
dence that  no  such  promise  was  made.  The  presumption  is 
that  she  was  innocent  of  any  such  grievous  wrong.  (Section 
1903  of  the  Code  of  Civil  Procedure.)  The  will  of  the  said 
daughter,  also,  is  entirely  inconsistent  with  her  knowledge  and 
recognition  of  any  such  trust. 

Judge  Moody's  testimony,  it  may  be  added,  is  strongly  op- 
posed to  plaintiffs'  theory.  He  was  the  adviser  of  Dr.  Tooley 
and  drew  the  deed  and  bill  of  sale.  He  testified:  **Dr.  Tooley 
sent  for  me  to  come  up  to  his  house  on  business.  I  didn't  know 
what  he  wanted  until  I  reached  there  and  he  told  me  at  that 
time,  in  the  presence  of  Mrs.  Tooley,  that  he  wanted  to  dispose 
of  his  property  and  he  wanted  to  give  it  to  his  wife.  There  was 
a  good  deal  of  conversation  at  that  time,  which  all  culminated 
in  my  advice  to  Dr.  Tooley  to  make  a  deed  and  bill  of  sale  to 
his  wife  to  carry  out  the  purpose  which  he  stated  to  me  at 
that  time.  .  .  .  There  were  no  conditions  as  to  the  making 
and  delivery  of  the  deed.  Dr.  Tooley  requested  Mrs.  Tooley 
to  give  each  of  his  two  daughters,  Mrs.  Turman  and  Mrs. 
Clai'ke,  one  hundred  dollars  out  of  the  insurance  money  when 
it  should  be  collected." 

He  testified  further  that  they  had  another  meeting  a  day  or 
two  afterward  when  the  deed  was  signed  and  acknowledged 
and  furthermore,  **  There  were  no  conditions  upon  which  the 
deed  was  to  be  made.  Dr.  Tooley  stated  to  me  the  reason  he 
was  doing  that  was  that  his  two  daughters  had  husbands  who 
were  capable  of  making  them  homes  and  all  his  wife  had  would 
be  what  he  would  leave  her.  All  he  had  was  made  by  Mrs. 
Tooley  and  himself;  that  they  had  practically  nothing  when 
they  were  married  and  that  she  had  made  as  much  of  the 
money  they  had  saved  ajs  he  had.  Mrs.  Tooley,  in  answer  to 
the  doctor  that  he  wanted  his  daughters  to  have  one  hundred 
dollars  apiece,  said  she  certainly  would  see  that  they  got  it, 
or  words  to  that  effect." 

We  must  assume  that  the  lower  court  gave  full  credit  to  the 
testimony  of  Judge  Moody  and  that  he  was  entitled  to  that 
consideration.  Under  the  circumstances,  it  would  seem  quite 
improbable  that  if  Dr.  Tooley  desired  to  charge  the  convey- 
ance with  the  burden  of  a  trust  that  he  would  not  oonsult  his 
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legal  adviser  in  relation  to  it.  It  would  occupy  a  large  part 
of  the  conversation,  as  it  involved  a  complicated  question  con- 
cerning whicli  a  layman  would  need  information.  It  will  not 
do  to  say  that  it  was  a  private  family  affair  which  the  doctor 
hesitated  to  discuss  with  his  attorney.  Why  it  should  be  con- 
sidered  more  personal  or  sacred  than  the  matters  which  he 
did  mention,  it  is  difficult  to  understand. 

There  is  also  the  testimony  of  Mrs.  lizette  Leddy  relating 
to  what  the  trial  court  was  justified  in  believing  was  the  same 
conversation  by  and  through  which  plaintiffs  claim  the  trust 
was  created.  She  testified:  ''I  walked  into  the  bedroom  and 
Dr.  Tooley  said,  'Well,  here  comes  Liz';  that  was  a  little 
nickname  he  had  for  me,  and  Mrs.  Turman  was  on  the  bed, 
on  her  knees,  imploring  his  forgiveness  for  something  she  had 
done,  and  she  said,  *0h,  papa,  papa,  forgive  me,  papa,  forgive 
me.'  And  he  turned  and  said,  *I  give  all  my  property,  real 
and  personal,  to  my  wife,  Martha,'  and  she  said,  *0h,  papa,  we 
know.'  And  he  said,  'Let  me  call  the  name,  Martha  L. 
Tooley.'  He  said,  *To  Meta  I  give  one  hundred  dollars;  to 
Cliffie  one  hundred  dollars  and  to  Logan  twenty-five  dollars 
and  forgive  the  debt.'  And  I  stayed  in  the  room  quite  a  while 
and  walked  out  and  took  my  seat  in  the  adjoining  room,  which 
was  the  dining-room,  and  you  could  have  heard  a  pin  drop. 
I  never  heard  a  sound." 

She  further  testified  that  the  plaintiffs  soon  went  home. 
The  foregoing  is,  of  course,  inconsistent  with  the  position  that 
a  secret  trust  was  created  as  claimed  by  appellant.  It  may  be 
further  stated  that  as  to  certain  important  matters  which 
plaintiffs  testified  occurred  within  the  knowledge  and  recoUee- 
tion  of  other  eye-witnesses,  the  plaintiffs  were  contradicted  by 
the  other  witnesses.  This  is  pointed  out  in  the  brief  of  re- 
spondents and  the  testimony  of  Judge  Ellison  and  Mrs.  Elli- 
son and  Mrs.  Leddy  recited,  but  we  need  not  repeat  it 

It  is  contended  that  the  trial  judge  adopted  an  erroneous 
theory  in  that  he  assumed  that  the  conveyance  of  the  property 
had  already  been  executed  when  the  promise  in  relation  to  the 
trust  was  made,  and,  therefore,  he  mistakenly  concluded  that 
said  promise  was  not  the  inducement  for  the  conveyance. 
However  this  may  be,  it  is  true  that  he  found  that  there  was 
no  agreement  whatever  in  relation  to  the  property  between 
Dr.  Tooley  and  the  plaintiffs,  and  this,  of  course,  is  sufficient 
to  support  the  judgment 
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The  deed  seems  not  to  have  been  delivered  to  the  grantee 
immediately  on  the  day  it  was  signed,  and  the  conversation  to 
which  plaintiffs  referred  may  have  occurred  after  the  deed 
was  signed  and  before  it  was  delivered.  Thus  it  may  be  that 
the  conveyance  was  not  entirely  completed  until  after  said 
conversation.  However,  it  is  of  no  importance,  as  the  learned 
trial  judge  was  considering  the  case  upon  the  assumption  that 
the  trust  was  attempted  to  be  created;  and  whether  he  was 
right  or  wrong  in  his  hypothetical  view  of  the  legal  aspect  of 
that  situation  does  not  affect  the  finding  upon  the  other  mate- 
rial question  nor  does  it  militate  against  the  soundness  of  the 
judgment  rendered. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CHm.  No.  710.    First  Appellate  District.— May  18,  1918.] 

THE  PEOPLE,  Respondent,  v.  EDWARD  MARTIN, 
Appellant. 

CuMiNAL  Law — FAauBi  to  Fms  Bbhf  ob  Appeab^Dismissal  op  Ap- 
peal.— An  appeal  in  a  criminal  case  may  propetJj  be  dismissed 
where  the  appellant  fails  to  file  a  brief  in  support  of  his  appeal,  or 
to  appear  before  the  court  on  the  date  set  for  the  argument  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Cochrane,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— In  this  case  the  appellant  failed  to  file  a 
brief  in  support  of  his  appeal,  or  to  appear  before  the  court 
on  the  date  set  for  the  argument  thereof,  and  the  appeal  might 
properly  have  been  dismissed  upon  that  ground.     We  have, 
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however,  carefully  examined  the  record,  and  find  that  there 
was  sufficient  evidence  to  support  the  judgment,  that  the  court 
fairly  instructed  the  jury,  and  that  there  were  no  errors  in  the 
admission  or  rejection  of  evidence. 

It  is  therefore  ordered  that  the  judgment  and  order  be 
affirmed. 


[Olv.  No.  1850.    Fiwt  Appellate  District.— May  18,  1918.] 

M.  PLEISHHACKER,  Respondent,    v.    JAMES    MOBAN 
et  al.,  Appellants. 

Landlord  and  Tenant— Action  fob  Rent  Under  Written  Lease — 
Latent  Defect  in  Premises  as  Defense — Judgment  on  Plead- 
ings.— In  an  action  for  rent  under  a  lease  Btipulating  that  the 
premises  were  in  a  good  and  t'enantable  condition,  judgment  for 
plainti£P  was  properly  given  on  the  pleadings  where  the  answer  did 
not  deny  that  the  rent  was  due,  but  set  up  the  existence  of  a  latent 
defect  unknown  to  the  lessees  at  the  time  of  the  execution  of  the 
lease,  without,  however,  any  showing  that  the  defect  might  not 
have  been  discovered,  or  any  attempt  to  reform  the  lease  on  the 
ground  of  fraud  or  mistake. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  BPunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  Samuels,  and  Joseph  L.  Taaffe,  for  Appellants. 

Lilienthal,  McKinstry  &  Raymond,  for  Respondents. 

THE  COURT.— In  this  action  for  rent,  plaintiff  leased  cer- 
tain  premises  to  the  defendants,  Moran  and  Nelson,  to  be  used 
as  a  saloon,  defendant  Brewing  Company  being  surety  on  the 
lease.  One  of  the  clauses  of  the  lease  reads  as  follows:  **It  is 
further  agreed  that  the  premises  are  now  in  a  tenantable  and 
good  condition,  and  are  fit  for  the  purposes  for  which  they  are 
hereby  leased,  and  that  they  shall  be  kept  in  good  condition  by 
and  at  the  expense  of  the  lessees,  durinj?  the  term  of  this 
lease.  ..."    The  answer  did  not  deny  that  the  rent  sued 
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for  was  due,  but  alleged  the  existence  of  a  latent  defect  in 
the  premises  which  was  not  known  to  the  defendants  at  the 
time  that  the  property  was  leased.  There  is  absolutely  no 
showing  in  the  answer  that  the  defect  referred  to  might  not 
have  been  discovered  prior  to  the  making  of  the  stipulation 
above  quoted,  and  there  is  no  attempt  in  the  pleadings  to 
reframe  the  lease  on  the  ground  of  mistake  or  fraud.  Under 
these  circumstances  it  is  clear  that  the  defendants  are  bound 
by  their  stipulation  and  that  the  lower  court  properly  gave 
its  judgment  for  plaintiff  on  the  pleadings. 
Judgment  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  11,  1918. 


[Civ.  No.  2393.    First  Appellate  District.— May  13,  1918.] 

JAMES  D.  SKELLY  et  al..  Plaintiffs  and  Respondents,  v. 
S.  H.  COWELL  et  al..  Defendants  and  Appellants;  E.  N. 
TORELLO,  Defendant  and  Respondent. 

Water  Rights — Prescriptive  Title — Burden  or  Proof. — In  an  action 
between  riparian  owners  for  the  admeasurement  of  tbe  waters  of 
a  ereck,  the  burden  of  establishing  all  the  elements  of  a  prescrip- 
tive right  rests  upon  the  defendants  claiming  such  rights. 

Id. — Evidence — Prescriptive  Right  not  Established. — Use  by  a 
riparian  owner  of  the  waters  of  a  creek  is  not  such  as  to  establish 
a  prescriptive  right  where  he  used  the  water,  or  a  large  part  of  it, 
when  he  needed  it,  but  not  regularly,  sometimes  letting  it  go  down 
the  creek,  and  never  using  it  in  such  a  way  as  to  deprive  his  neigh- 
bors lower  on  the  stream  of  the  use  of  it  according  to  their  rights. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Mastick  &  Partridge,  Peter  F.  Dunne,  and  W.  I.  Brobeck, 
for  Appellants. 
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H.  A.  van  C.  Torchiana,  for  Plaintiffs  and  Respondents. 

John  F.  Davis,  and  Boss  &  Boss,  for  Defendant  and  Be- 
spondent. 

BEASLT,  J.,  pro  tern. — The  parties  to  this  action  own 
lands  riparian  to  Dennison  Creek,  a  small  stream  rising  on 
the  western  front  of  the  Santa  Cruz  Mountains,  in  San  Mateo 
County,  and  flowing  westward  through  the  lands  of  the  parties 
to  the  ocean.  The  appellants'  lands — which  we  will  call  the 
Cowell  properties — ^lie  below  those  of  the  respondent  Torello 
and  above  those  of  the  plaintiffs  on  the  stream.  The  action 
was  begun  by  plaintiffs  and  respondents  John  D.,  A.  G.,  and 
Edward  D.  Skelly,  Mrs.  Skelly  Therkoff,  Mrs.  Josephine  Val- 
encia, Debenedetti,  and  Deneri  against  the  defendants  Tor- 
ello and  the  Cowells  to  have  the  waters  of  Dennison  Creek 
admeasured  between  the  parties  according  to  their  respective 
rights  thereto  as  riparian  proprietors. 

The  parties  stipulated  that  the  minimum  flow  of  the  stream 
was  sixty -two  miner's  inches,  and  the  court,  basing  its  deci- 
sion upon  the  respective  riparian  acreage  capable  of  irriga- 
tion owned  by  each  of  the  parties,  adjudged  that  the  Cowells 
have  fourteen  inches  of  this  water,  and  divided  the  remaining 
forty-eight  inches  among  the  other  parties. 

The  Cowells  claim  all  the  water  in  their  pleadings,  basing 
their  claim  upon  prescription  arising  out  of  an  adverse  user, 
which  they  are  asserted  to  have  exercised  for  a  period  of  fif- 
teen years  before  the  beginning  of  this  action.  The  court 
found  against  this  claim,  and  determined  that  during  three 
years  only  preceding  the  action  had  the  Cowells  diverted  more 
than  their  legitimate  respective  part  of  said  water  on  to  their 
said  riparian  lands.  The  court  also  found  against  the  claim 
of  the  Cowells  that  their  user  of  the  water  was  open,  notorious, 
continuous,  and  adverse.  The  question  whether  these  findings 
are  sustained  by  the  evidence  is  the  only  question  in  this  case. 
A  statement  of  the  Cowells'  present  contention  makes  this 
clear.  They  now  contend  that  they  are  entitled,  first,  to 
eleven  inches  of  the  water  by  reason  of  their  riparian  rights, 
and,  second,  to  a  prescriptive  title  to  twenty  inches  additional. 
Their  claim  to  eleven  inches  as  riparian  owners  is  not  dis- 
puted, and  the  court  awarded  them  this  part  of  the  water  in 
the  judgment    Their  claims  of  a  prescriptive  title  are  dls- 
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puted.  The  burden  of  establishing  by  evidence  all  the  ele- 
ments of  a  prescriptive  right  rests  upon  the  Cowells,  of  course, 
and  if  they  have  not  established  such  prescription  by  a  prepon- 
derance of  the  evidence,  then  these  findings  must  stand. 

It  is  undisputed  that  during  some  fifteen  years  preceding 
the  beginning  of  this  action  the  Cowells  and  Henry  Cowell, 
their  predecessor  in  interest,  maintained  a  bedrock  dam  in 
Dennison  Creek  by  which  water  was  diverted  to  the  Cowell 
properties  for  use  in  irrigation.  The  witnesses  on  behalf  of 
the  Cowella  testified  varyingly  that  by  means  of  this  dam  from 
one-half  to  three-quarters  of  the  stream  was  taken  out,  and 
that  the  remainder  of  the  water  continued  down  the  creek. 
One  of  them  stated  that  at  times  all  the  water  was  taken.  This 
water  was  not  taken  out  continuously  but  was  used  when 
needed.  On  the  other  hand,  James  D.  Skelly  testified  that  for 
thirty-six  years  himself  and  his  family  had  been  usiug  the 
water,  and  that  during  the  year  immediately  preceding  the 
beginning  of  the  action  there  was  a  shortage  of  water  due  to 
the  people  above,  Torello  and  the  Cowells,  using  nearly  all  of 
it.  Mrs.  J.  A.  Valencia  testified  that  for  twenty  five  years  she 
had  used  water  from  the  creek  to  irrigate  her  land,  and  that 
during  only  the  year  or  two  before  she  gave  her  testimony  was 
there  a  shortage  of  water  for  her  use.  Debenedetti  testified 
that  he  had  been  deprived  of  the  water  for  three  or  four  years, 
and  before  that  had  always  had  plenty  of  water.  Other  wit- 
nesses for  the  plaintiffs  gave  similar  testimony,  and  some  of 
the  Cowell  witnesses  testified  under  cross-examination  that 
Cowell  used  some  of  the  water  pretty  much  every  month  but 
not  regularly;  that  sometimes  he  used  it  when  he  needed  it, 
and  sometimes  he  let  it  go  down  the  creek.  The  fact  seems  to 
be  that  Henry  Cowell  used  the  water,  or  a  large  part  of  it, 
when  he  needed  it,  but  never  in  such  a  way  as  to  deprive  his 
neighbors  lower  on  the  stream  of  the  use  of  it  according  to 
their  rights. 

These  facts  above  recited  show  no  necessary  conflict  of  the 
evidence  in  this  case.  It  may  be  possible  to  so  construe  it  as 
to  make  it  appear  to  be  conflicting,  but  a  fair  interpretation  of 
the  evidence,  reading  the  whole  voluminous  record  with  care, 
discloses  nothing  that  to  the  open  mind  is  a  contradiction  in 
the  facts  to  which  the  witnesses  testify;  nor  do  these  facts 
establish  the  elements  necessary  to  support  a  prescriptive  rieht 
to  this  water  in  accordance  with  the  contention  of  the  Cowells. 
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There  was  nothing  in  the  manner  in  which  Henry  Cowdl 
used  this  water  which  would  put  his  neighbors  upon  notice 
that  he  claimed  to  be  using  the  water  in  such  a  way  as  to  inter- 
fere with  their  rights.  To  be  more  specific,  Cowell's  conduct 
was  not  such  as  to  indicate  that  he  claimed  all  the  water  of 
this  creek  or  fourteen  or  twenty  miner's  inches  of  it,  con- 
tinuously, and  adversely  to  the  rights  of  his  riparian  neigh- 
bors. 

The  facts  above  set  forth  would  not  have  sustained,  in  our 
view,  findings  other  than  the  findings  which  the  court  made 
upon  them.  Indeed,  it  seems  to  us,  from  a  review  of  the  cir- 
cumstances of  this  case,  that  the  able  and  experienced  trial 
judge  who  heard  it  could  not  have  reached  a  more  equitable 
and  just  conclusion  than  that  set  forth  in  the  judgment. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 


[C!v.  No.  2285.    Second  Appellate  District.— -May  13,  1918.] 

S.  B.  PULLIN,  Respondent,  v.  W.  S.  ALLEN  et  al., 
Appellants. 

Attorney  and  Client — Collection  or  Monet— Right  of  Retention 
Pending  Determination  or  Compensation — Evidence — Action 
FOR  Conversion. — An  action  for  conversion  cannot  be  maintained 
against  attorneys  at  law  for  a  sum  of  money  collected  by  them  for 
a  client  where,  under  the  facts  of  the  case,  the  attorneys  had  the 
right  to  retain  the  possession  of  the  money  until  it  was  legally 
ascertained  that  a  reasonable  compensation  for  their  services 
amounted  to  a  less  sum  than  that  collected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  P.  Doherty,  and  Allen  &  Allen,  for  Appellants. 

Courtney  Lacey,  and  A.  S.  Bongiomo,  for  Respondent. 
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JAIifES,  J. — Defendants  appeal  from  the  judgment.  The 
action  was  brought  for  the  alleged  conversion  of  the  sum  of 
five  hundred  dollars,  which  by  the  complaint  it  was  asserted 
belonged  to  the  plaintiff.  The  defendants  made  answer,  first 
specifically  denying  the  allegations  of  the  complaint.  It  was 
then  alleged  that  defendants  had  rendered  professional  ser- 
vices for  the  plaintiff  to  the  reasonable  value  of  the  sum  of 
five  hundred  dollars;  that  in  the  course  of  their  employment 
the  defendants  came  into  possession  of  certain  moneys  and 
property  as  the  result  of  the  professional  services  rendered  to 
said  plaintiff,  and  that  said  defendants,  after  deducting  their 
expenses,  costs,  and  fees  in  the  sum  of  five  hundred  dollars, 
delivered  all  of  the  remainder  and  residue  of  said  moneys  and 
property  to  the  plaintiff.  The  undisputed  evidence  in  the  case 
showed  that  the  defendants,  as  attorneys  at  law,  were  engaged 
by  the  plaintiff  to  attend  to  litigation  already  commenced  as 
well  as  threatened  against  the  plaintiff.  That  the  services 
were  rendered  in  a  satisfactory  manner,  no  dispute  is  made. 
A  part  of  the  services  required  of  the  defendants  was  to  at- 
tempt the  negotiation  of  the  interests  of  the  plaintiff  in  the 
furniture  of  a  certain  apartment  house.  After  attending  to 
the  clearing  up  of  certain  mortgage  liens  against  this  property, 
defendants  secured  a  purchaser  for  the  interests  of  the  plain- 
tiff, and  upon  a  sale  of  such  interests  received  certain  moneys 
into  their  hands  in  excess  of  the  sum  of  five  hundred  dollars. 
After  the  work  had  all  been  completed  defendants  made  re- 
turn to  the  plaintiff  of  all  moneys  except  the  sum  of  five  hun- 
dred dollars,  which  latter  sum  they  retained,  claiming  the 
right  so  to  do  under  the  understanding  had  with  the  plaintiff 
that  they  were  to  receive  a  reasonable  fee  for  their  services. 
It  seems  to  be  indicated  beyond  all  question  that  the  agreement 
between  the  parties  was  that  defendants  should  be  paid  out  of 
the  moneys  in  their  hands  for  the  services  which  they  had 
rendered.  It  would  seem  to  be  immaterial,  therefore,  whether, 
as  defendants  assert,  they  possessed  a  lien  upon  the  money 
independent  of  any  agreement  entitling  them  to  retain  such 
a  sum  as  would  reasonably  compensate  them  for  their  work. 
Plaintiff  in  her  testimony  did  not  claim  to  have  paid  to  the 
defendants  any  money  in  compensation  for  the  services  ren- 
dered, but  only  sought  to  show  that  the  sum  of  five  hundred 
dollars  was  an  excessive  amount  to  be  allowed.  After  con- 
siderable of  the  services  which  defendants  had  been  engaged 
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to  perform  were  rendered,  a  conversation  occurred  between 
the  plaintiff  and  one  of  the  defendants  relative  to  the  fee  to 
be  charged.  Plaintiff  on  that  point  testified  that  in  conver- 
sation with  Mr.  W.  S.  Allen  she  then  said :  "Why,  yes.  I  am 
going  to  give  you  one  hundred  dollars  of  it  He  said,  'You 
do  not  think  you  are  going  to  get  off  with  one  hundred  dol- 
lars for  me  with  all  this  workt'  He  said,  'You  do  not  think 
you  are  going  to  give  me  one  hundred  dollars!'  I  said,  'Cer- 
tainly I  am  going  to  give  you  one  hundred  dollars — I  insist 
on  giving  you  one  hundred  dollars.*  'Well,'  he  said,  'I  won't 
take  less  than  five  hundred  dollars,  and  I  wouldn't  do  it  again 
for  one  thousand  dollars.'  "  The  sister  of  the  plaintiff,  refer- 
ring to  the  same  conversation,  testified  as  follows:  "We  were 
talking  to  Mr.  Allen  and  I  was  sitting  at  my  desk,  and  we 
were  talking  about  the  business  and  talking  about  the  rebat- 
ing. Then  I  said  again,  'But,  Mr.  Allen,  we  are  going  to  give 
you  one  hundred  dollars  out  of  this,  and  by  the  time  we  have 
paid  up  everybody,  where  does  my  sister  come  out.'  "  She 
added  that  Mr.  Allen  replied  that  he  was  going  to  charge  $500 
for  the  work,  and  that  she  said,  "You  are  just  joking,"  and 
that  he  said,  "I  am  not  joking."  It  was  after  this  conversa- 
tion was  had  that  the  sale  of  the  furniture  interests  was  made 
and  the  proceeds  collected  by  the  defendants.  As  we  have 
before  noted,  the  matter  of  the  right  of  the  defendants  to  re- 
tain out  of  the  money  collected  a  reasonable  fee  was  not  ques- 
tioned by  the  plaintiff.  Conceding,  as  we  think  must  be 
admitted,  that  under  the  facts  of  the  case  the  defendants  had 
the  right  to  retain  possession  of  the  five  hundred  dollars  until 
it  was  legally  ascertained  that  a  reasonable  compensation  for 
their  services  amounted  to  a  less  sum,  then  it  must  follow  that 
until  such  ascertainment  was  had  there  would  be  no  ground 
for  the  action  of  conversion.  There  could  be  no  conversion 
while  the  right  to  retain  the  money  existed.  By  the  verdict 
of  the  jury  the  plaintiff  was  awarded  judgment  in  the  sum  of 
$250.  Instructions  were  offered  by  the  defendants  and  re- 
fused by  the  court,  advising  the  jury  of  the  essential  matters 
necessary  to  make  out  a  cause  of  action  for  conversion.  We 
think  that  the  defendants  were  entitled  to  have  the  offered 
instructions  on  these  points  given.  They  were  also  entitled  to 
have  an  instruction,  which  was  offered  and  refused  by  the 
court,  given  touching  the  matter  of  where  the  burden  of  proof 
rested  in  the  action.  The  court  did  instruct  the  jury  as  to 
what  was  meant  by  the  term   "preponderance  of   the  evi- 
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dence,"  but,  so  far  as  we  can  find  from  the  transcript,  gave 
no  instruction  at  all  as  to  the  burden  of  proof  being  upon  the 
plaintiff  to  establish  her  cause  of  action  by  such  a  preponder- 
ance of  the  proof.  We  do  not  think  it  was  error  to  refuse 
offered  instructions  on  the  matter  as  to  whether  there  was  an 
agreement  to  pay  the  sum  of  five  hundred  dollars  as  compensa* 
tion  for  defendants'  services.  Defendants  base  their  right  to 
have  this  instruction  given  upon  the  evidence  showing  the 
conversation  had  between  defendant  W.  S.  Allen  and  the 
plaintiff  after  a  considerable  part  of  the  services  for  which 
compensation  was  claimed  had  been  rendered.  The  argument 
is  that  as  the  defendants  then  stated  that  they  would  charge 
five  hundred  dollars  for  their  services,  because  the  plaintiff 
accepted  further  services  in  the  same  matter  she  would  become 
bound  to  pay  the  amount  claimed.  We  do  not  believe  that 
the  facts  shown  by  that  conversation  are  sufficient  to  make  it 
appear  that  the  plaintiff  became  bound  as  by  agreement  to 
pay  the  amount  alleged.  That  conversation  showed  merely 
that  the  plaintiff  and  defendants  were  wide  apart  in  their 
ideas  as  to  what  a  reasonable  compensation  would  be.  The 
plaintiff  asserted  that  she  was  going  to  pay  one  hundred  dol- 
lars and  the  defendant  W.  S.  Allen  asserted  that  the  charge 
would  be  five  hundred  dollars.  The  question  of  the  amount  of 
compensation  was  not  there  settled,  but  was  left  an  open  and 
disputed  matter.  The  trial  judge  treated  that  question  as 
being  the  only  one  in  the  case;  for  in  his  instruction  to  the 
jury  he  said:  "The  facts  in  this  case  are  comprised  in  a  very 
small  compass.  It  is  admitted  that  the  defendants  retained 
five  hundred  dollars.  No  complaint  is  made  at  all  of  their 
services  in  the  way  that  any  portion  of  the  money  was  spent. 
It  is  claimed  they  retained  five  hundred  dollars.  It  is  ad- 
mitted that  they  are  entitled  to  some  part  of  that  on  account 
of  their  services,  and  it  is  for  you  to  determine  what  part 
they  are  entitled  to,  or  whether  or  not  they  are  entitled  to  all 
of  it.  That  is  all  there  is  to  this  case."  The  remainder  of 
the  instructions  given  consisted  principally  of  a  statement  of 
general  rules  for  the  guidance  of  the  jury  in  arriving  at  a 
verdict.  In  the  particulars  which  we  have  hereinbefore 
pointed  out,  we  think  that  the  charjre  was  not  as  complete  as 
tlio  defendants  were  entitled  to  have  given. 
The  judgment  appealed  from  is  re  versed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  iem.,  concurred. 
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'Civ.  No.  2514.     Second  Appellate  District.— May  13,  1918.] 

R.  M.   BEKINS,  Respondent,  v.  ELLA   SiUTH,  etc., 
Appellant 

Unlawpul  Detainer — L»andlobi)  and  Tenant — Existence  of  Rela- 
tion Essential. — The  relation  of  landlord  and  tenant  is  a  neces- 
sary prerequisite  to  an  action  for  unlawful  detainer  under  section 
1159  of  the  Code  of  Civil  Procedure. 

Lint  EfeTATB— Oral  Transfer— When  BrrECruAL. — An  oral  transfer 
of  a  life  estate  in  land  may  be  made  effectual  by  the  taking  pos- 
session of  and  the  performance  by  the  grantee  of  acts  in  reliance 
upon  tlie  grant. 

Id.— Termination  Prior  to  Death  op  Life  Tenant. — It  is  not  essential 
to  the  creation  of  a  valid  life  estate  that  there  shall  be  no  condi- 
tion imposed  which  may  terminate  the  estate  in  some  contingency 
prior  to  the  death  of  the  grantee. 

Id. — Use  op  Land  por  Religious  Purposes — Breach — Remedt. — An 
agreement  of  an  owner  of  land  to  let  another  use  the  land  as  long 
as  she  should  continue  to  conduct  the  same  character  of  religious 
services  as  theretofore  creates  more  than  a  mere  tenancy  at  will,  and 
in  order  to  have  the  estate  forfeited  for  breach  of  condition,  it 
must  be  done  in  some  proceeding  other  than  that  of  unlawful  de- 
tainer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  D.  McLaughlin,  J.  B.  McLaughlin,  and  Earl  Rogers,  for 
Appellant. 

Winslow  P.  Hyatt,  and  David  Q.  Kling,  for  Respondent. 

JAMES,  J. — Plaintiff  brought  this  action  to  recover  pos- 
session of  certain  real  property  described  in  the  complaint, 
alleging  that  the  defendant  unlawfully  detained  the  same.  In 
the  complaint  it  was  alleged  that  under  the  lease  or  agree- 
ment made  between  the  parties  the  defendant  occupied  the 
relation  of  tenant  at  will  toward  the  plaintiff.  It  was  further 
alleged  that  the  requisite  notices  required  by  the  code  had 
been  given  to  terminate  the  tenancy.  The  answer  filed  by  the 
defendant  put  in  issue  all  of  the  material  matters  alleged  in 
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the  complaint.    Findings  and  judgment  were  in  favor  of  the 
plaintiff,  from  which  judgment  this  appeal  is  taken. 

The  principal  question  presented  is  as  to  whether  under  the 
evidence  submitted  by  the  plaintiff,  the  relation  of  landlord 
and  tenant  was  shown  to  have  existed  between  the  plaintiff 
and  the  appellant ;  or  whether  under  such  testimony  it  should 
necessarily  be  concluded  that  the  appellant  held  a  life  interest 
in  the  real  property,  subject  to  be  terminated  only  in  certain 
contingencies.  That  the  establishment  of  the  relation  of  land- 
lord and  tenant  between  the  parties  is  a  necessary  prerequisite 
to  the  prosecution  of  an  action  for  the  unlawful  detainer  of 
real  property  under  the  provisions  of  section  1159  et  seq.  of 
the  Code  of  Civil  Procedure  seems  not  to  be  disputed.  {John- 
son V.  Chely,  43  Cal.  299 ;  Richmond  v.  Superior  Court,  9  Cal. 
App.  62,  [98  Pac.  57].)  The  real  property  in  question  was 
purchased  by  Martin  Bekins,  the  father  of  the  plaintiff,  title 
being  taken  in  the  name  of  the  plaintiff,  no  consideration 
appearing  to  have  been  paid  by  her.  For  the  purposes  of 
this  action,  Martin  Bekins  appears  to  be  the  real  party  at 
interest  on  the  plaintiff's  side  of  the  case.  Martin  Bekins 
testified  that  he  first  met  the  defendant  Ella  Smith  Trull  at 
her  residence  in  the  city  of  Los  Angeles,  in  November,  1913 ; 
that  defendant  was  engaged  in  preaching  the  Christian  gos- 
pel at  that  time ;  that  he  became  interested  in  the  services  con- 
ducted by  the  defendant  and  offered  to  help  purchase  another 
piece  of  property  in  the  city  of  Los  Angeles  for  her  use ;  that 
he  went  with  the  said  defendant  and  two  or  three  others  to 
look  at  the  property  finally  purchased.  We  now  quote  from 
the  text  of  the  testimony  of  this  witness,  as  shown  in  the  bill 
of  exceptions:  **A  few  days  later  I  told  the  defendant  I  would 
purchase  the  property  and  give  her  the  free  use  of  it  for  so 
long  as  she  conducted  her  services  as  she  had  been  doing,  and 
was  doing  at  that  time.  I  meant  the  religious  meetings.  I 
don't  remember  just  what  she  said.  She  must  have  thanked 
me.  A  short  time  later  I  again  stated  my  offer  at  Mr. 
Schultz's  house.  Later,  at  Mr.  Preston's  oflSce,  the  defendant 
not  being  present,  it  was  arranged  that  I  pay,  and  I  did  pay 
the  sum  of  three  thousand  five  hundred  dollars,  and  Mr.  I.  H. 
Preston  put  in  a  lot  at  five  hundred  dollars,  which  was  the 
full  purchase  price  of  the  property.  The  defendant  went  into 
possession  at  or  about  the  time  the  lot  was  deeded  to  the 
plaintiff.    She  has  remained  in  possession  ever  since.    The 
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line  of  services  conducted  at  her  meetings  at  that  time  was 
much  like  other  religious  services.  I  did  not  attempt  to  estab- 
lish an  arbiter  who  should  say  that  the  religious  services  were 
or  were  not  conducted  as  they  had  theretofore  been.  There 
was  nothing  further  said  than  that  as  long  as  she  conducted 
the  services  on  the  line  that  she  had  been  conducting  them  and 
did  not  depart  from  it  she  could  have  the  free  use  of  it.  In 
April  or  May,  1916, 1  attended  some  of  the  services  where  she 
said  in  public  that  she  was  going  to  give  birth  to  a  Christ 
on  the  third  day  of  June  at  5  o'clock.  I  think  it  was  an  im- 
maculate conception,  as  she  was  long  past  the  age  she  said." 
Witness  I.  H.  Preston  testified  for  the  plaintiff  as  follows:  **I 
met  Martin  Bekins  on  or  about  the  thirteenth  day  of  Novem- 
ber, 1913,  at  my  oflBce.  There  were  some  people  whose  names 
I  do  not  recall  who  were  discussing  the  purchase  of  that  prop- 
erty, or  a  property  for  her  work,  and  it  appears  that  they 
were  going  to  form  an  organization  to  carry  on  the  work.  I 
said  I  would  contribute  a  lot  worth  five  hundred  dollars.  It 
subsequently  developed  that  they  could  not  do  anything. 
They  found  out  that  they  could  buy  the  lot  for  four  thousand 
dollars,  make  a  small  payment  on  it,  and  pay  the  balance  in 
installments,  but  Mrs.  Smith  refused  to  have  anything  to  do 
with  it.  There  the  matter  ended  until  Mr.  Bekins  proposed  to 
buy  it  and  asked  me  if  I  would  contribute  if  he  bought  it.  Mr. 
Bekins  told  me  that  his  purpose  was  to  let  her  carry  on  her 
work  there  so  long  as  she  carried  it  on  along  the  lines  she  was 
then,  and  if  that  was  for  her  lifetime,  why  then  she  would  re- 
main during  that  time,  and  if  she  left  a  worthy  successor,  her 
successor  might  carry  on  the  same  work.  Those  were  the  cir- 
cumstances under  which  I  contributed.'*  It  appears,  then, 
that  the  property  in  question  was  purchased  expressly  for  the 
use  of  the  defendant  Ella  Smith  Trull  and  that  Bekins  was  not 
the  only  person  who  contributed  to  make  the  purchase.  Pres- 
ton's  lot,  valued  at  five  hundred  dollars,  was  a  part  of  the 
donation.  The  defendant  last  named  entered  immediately  into 
possession  of  the  premises  and  continued  to  occupy  the  same 
up  to  the  time  of  the  commencement  of  the  action  and  the 
trial.  On  her  behalf  an  offer  was  made  to  show  that  she  had 
expended  considerable  money  in  the  making  of  improvements, 
such  as  buildings  for  use  of  the  religious  organization  of  which 
dhe  was  the  head,  but  the  trial  court  refused  to  allow  the  tes- 
timony. It  has  been  held  in  this  state  that  an  oral  transfer 
of  a  life  estate  in  land  may  be  made  effectual  by  the  taking 
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possession  of  and  the  performance  by  the  grantee  of  acts  in 
reliance  upon  the  grant.  {Husheon  v.  Kdley,  162  Cal.  656, 
[124  Pac.  231].)  Other  cases  holding  that  a  life  estate  may 
result  from  an  oral  agreement  are:  Manning  v.  Franklin.  81 
Cal.  205,  [22  Pac.  550] ;  Norris  v.  IMly,  147  Cal.  754,  [109 
Am,  St.  Rep.  188,  82  Pac.  425].  The  same  holding  also  where 
the  estate  is  conferred'  as  a  gift  (Bdkersfield  Toum  Hall  Assn, 
V.  Chester,  55  Cal.  98).  It  is  not  essential  to  the  creation  of 
a  valid  life  estate  that  there  shall  be  no  condition  imposed 
which  may  terminate  the  estate  in  some  contingency  prior  to 
the  death  of  the  grantee.  Referring  to  estates  for  uncertain 
periods,  which  are  not  inheritable,  or  at  will,  but  may  last  for 
life,  Mr.  Reeves  in  his  work  on  Real  Property,  volume  1, 
page  633,  says:  ''It  is  to  be  reiterated  and  emphasized  here 
that  such  interests  as  these  are  life  estates.  Indefinite  dura- 
tion that  may  be  during  a  life,  incapability  of  being  inherited, 
and  indeterminability  merely  at  will  usually  place  an  owner- 
ship of  realty  within  the  category  of  life  interests.  Such  are 
estates  to  A  while  he  continues  to  live  on  the  land,  to  a  man 
and  his  wife  during  coverture,  to  a  widow  so  long  as  she  re- 
mains unmarried,  to  B  until  he  ceases  to  carry  on  a  specified 
business,  to  X  while  a  designated  tree  stands,  and  to  Y  dxiring 
his  residence  abroad.  Though  such  an  ownership  may  quickly 
terminate  because  of  the  happening  of  the  specified  event,  it 
is  a  life  estate,  governed  by  all  the  rules  and  principles  of  life 
estates,  as  long  as  it  continues."  Mr.  Washburn  in  his  text 
on  Real  Property,  volume  1,  page  102,  adds:  "This  is  rather 
a  class  of  estates,  and*  embraces  all  freeholds  which  are  not  of 
inheritance,  including  estates  held  by  the  tenant  for  the  term 
of  his  own  life,  or  for  the  life  or  lives  of  one  or  more  other  per- 
sons, or  for  an  indefinite  period  which  may  endure  for  the  life 
or  lives  of  persons  in  being,  and  not  beyond  the  period  of  a 
life."  Section  1161  of  the  Code  of  Civil  Procedure,  in  the 
first  paragraph,  provides  that  **  A  tenant  of  real  property,  for 
a  term  less  than  life,  is  guilty  of  unlawful  detainer,  ..." 
etc. 

Prom  what  has  been  stated  in  the  foregoing,  it  must  appear 
plain  that,  conceding  that  the  evidence  of  Martin  Bekins  and 
Preston  was  suflficient  to  show  an  intent  that  the  defendant 
Ella  Smith  Trull  should  have  the  absolute  possession  of  the 
real  property  so  long  as  she  should  live,  or  so  long  as  she 
should  continue  to  conduct  the  same  character  of  religous  ser- 

S7  0»1.  App.— 15 


Digiti 


zed  by  Google 


226  Bekins  v.  Smith.  [37  Cal.  App. 

vices  as  theretofore,  then  no  other  circumstances  are  shown 
which  would  render  such  agreement  and  transfer  invalid.  We 
think  that  the  evidence  clearly  establishes  that  the  character 
of  interest  held  by  the  said  defendant  was  more  than  that  of 
a  mere  tenant  holding  at  the  will  of  the  landlord  Martin 
Bekins.  It  will  be  noted  that  Bekins  in  this  testimony  did  not 
claim  that  he  was  to  be  the  sole  judge  as  to  whether  the  ser- 
vices conducted  by  the  said  defendant  at  the  new  location  were 
of  the  same  character  as  those  which  had  theretofore  been 
conducted  by  her.  The  question  as  to  whether  the  subse- 
quent services  were  of  the  character  required  depended 
upon  the  establishment  of  the  fact  itself,  and  a  forfeiture 
of  the  interests  of  the  defendant  could  not  be  worked  at 
the  arbitrary  whim  of  Martin  Bekins.  In  our  opinion,  the 
undisputed  evidence  of  Bekins  and  of  Preston,  his  witness, 
showed  the  intent  of  Bekins  and  Preston  to  have  vested  in  the 
defendant  Ella  Smith  Trull  a  life  estate  in  the  real  property 
described  in  the  complaint,  defeasible  only  upon  breach  of  the 
condition  named.  As  the  transfer  rested  in  parol,  we  think  it 
was  competent  for  the  defendant  to  show  all  of  the  things 
which  she  did  in  compliance  with  the  conditions  imposed  upon 
her  and  by  way  of  acceptance  of  the  donation.  The  offered 
testimony  to  show  the  expenditure  of  money  in  erecting  build- 
ings or  improvements  having  to  do  with  affording  facilities 
for  the  holding  of  religious  services  was  relevant  and  proper 
to  be  considered.  It  may  be  that  the  condition  upon  which 
defendant's  right  to  the  possession  of  the  property  depends 
has  been  broken  and  that  the  plaintiff  is  entitled  to  have  the 
estate  of  the  defendant  declared  forfeited.  If  so,  it  must  be 
done  in  some  proceeding  other  than  that  brought  to  secure  the 
summary  remedy  afforded  by  the  code  to  a  landlord  whose 
tenant  has  breached  some  condition  of  his  lease. 
The  judgment  appealed  from  is  reversed. 

CJonrey,  P.  J.,  and  Works,  J.,  pro  iem.,  concurred. 
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[Ciy.  No.  1773.    Third  Appellate  District— May  13,  1918.] 

WILLIAM  B.  ROBBEN,  Respondent,  v.  MRS.  I.  M.  BEN- 
SON et  al.,  Appellants. 

ViNDOB  AND  Purchases — Title  Free  from  Defects — Change  of  Rec- 
ords— Liability  of  Purchaser. — Under  the  terms  of  a  contract  for 
the  sale  of  real  property  requiring  the  vendor  to  furnish  an  abstract 
showing  title  free  from  defects,  the  purchaser  is  not  obliged  to 
accept  title,  make  payments,  or  forfeit  payments  made,  where  the 
abstract  shows  that  a  deed  necessary  to  complete  the  title  which 
was  recorded  in  the  name  of  one  "Bobbins,"  as  grantee,  waa  changed 
by  the  county  recorder  by  striking  out  the  name  "Bobbins"  and 
substituting  the  name  "Robben,"  with  a  marginal  insertion  of  the 
date  and  initials  of  such  official,  such  change  being  made  thirty- 
eight  years  after  the  recording  of  the  deed  and  by  a  different 
recorder. 

Id. — Action  fob  Foreclosure  by  Vendor  After  Breach — Recovery  on 
Money  Paid  and  Damages — Bight  of  Purchaser. — Where  a  ven* 
dor,  after  breach  of  contract  to  furnish  an  abstract  showing  title 
free  from  defects,  commences  an  action  to  foreclose  the  purchaser's 
rights  under  the  contract  of  sale,  and  the  purchaser,  within  the 
time  for  answering,  surrenders  the  land,  he  may  file  a  cross-com- 
plaint to  recover  installments  paid  and  damages  for  the  breach. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    W.  T.  O'Donnell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shinn  &  Hart,  for  Appellants. 

W.  U.  Goodman,  and  P.  P.  Marshall,  for  Respondent. 

PLUMMER,  J.,  pro  tern, — On  a  former  hearing  of  this 
cause  this  court  expressed  its  views  upon  some  of  the  issues 
involved,  which,  upon  review,  we  are  still  satisfied  correctly 
express  the  law  upon  the  questions  considered,  and,  in  so  far 
as  the  opinion  then  announced  relates  thereto,  the  same  is 
hereby  adopted,  to  wit: 

"On  the  6th  day  of  December,  1911,  the  plaintiffs  and  de- 
fendants entered  into  an  asrreemcnt  for  the  sale  and  purchase 
of  certain  real  estate,  situate  in  the  county  of  Solano,  for  the 
agreed  price  of  twenty-one  thousand  six  hundred  dollars,  pay- 
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able  in  installments,  two  hundred  dollars  in  cash,  eighteen 
hundred  dollars  on  the  21st  day  of  the  same  month,  three  thou- 
sand dollars  on  the  6th  day  of  December,  1914,  and  subsequent 
installments  not  necessary  to  mention  herein  further  than 
that  all  deferred  payments  were  to  bear  interest  at  the  rate  of 
six  per  cent  per  annum,  to  be  paid  on  the  6th  day  of  December 
of  each  succeeding  year,  until  the  full  purchase  price  should 
have  been  paid.  Under  this  agreement  the  defendants  went 
into  possession,  paid  the  sum  of  two  thousand  dollars  on  ac- 
count of  the  purchase  price,  and  two  interest  payments  in  the 
sum  of  eleven  hundred  seventy-six  dollars  each,  as  the  same 
became  due,  together  with  all  installments  of  taxes  on  the 
premises  agreed  to  be  purchased.  It  was  also  provided  in  the 
agreement  that  the  defendants  should  make  improvements  on 
the  premises  in  the  way  of  installing  pumping  plants  and 
levelling  up  and  planting  to  alfalfa  at  least  thirty-four  acres 
of  said  land,  all  of  which  covenants  appear  to  have  been  faith- 
fully kept  at  a  considerable  expense  on  tne  part  of  the  de- 
fendants. 

**The  contract  of  purchase  further  provides  as  follows: 
'The  said  party  of  the  first  part  agrees  to  furnish  said  second 
parties  with  a  complete  abstract  of  said  premises  up  to  date 
hereof,  within  a  reasonable  time  hereafter,  and  the  second  par- 
ties are  to  be  given  fifteen  days  in  which  to  examine  said 
abstract  and  report  upon  the  same;  in  the  event  that  title  to 
said  premises  shall  be  found  to  be  defective,  said  first  party 
is  to  be  given  a  reasonable  time  in  which  to  perfect  the  same. 
In  the  event  of  a  failure  to  comply  with  the  terms  hereof  by 
the  said  parties  of  the  second  part,  the  said  party  of  the  first 
part  shall  be  released  from  all  obligation  in  law  or  equity  to 
convey  said  property,  and  said  second  parties  shall  forfeit  all 
right  thereto.'  It  is  also  covenanted  that  in  the  event  of  a 
failure  to  pay  interest  on  the  deferred  installments,  the  vendor 
might  at  his  election  declare  the  unpaid  balance  immediately 
due  and  payable. 

**0n  the  8th  day  of  December,  1914,  the  plaintiflp,  not  hav- 
ing  furnished  the  defendants  with  an  abstract  of  title,  demand 
was  made  therefor,  and  the  abstract  in  question  was  delivered 
to  the  defendants  for  their  inspection. 

**In  order  to  show  a  complete  title,  it  became  necessary  to 
show  a  conveyance  from  one  W.  D.  Vail  to  B.  W.  Robben.  The 
abstract  disclosed,  however,  a  conveyance  made  and  executed 
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on  the  8th  day  of  November,  1876,  and  recorded  November  10, 
1876,  from  W.  D.  Vail  to  B.  W.  Robbins.  Accordingly  the 
abstract  was  returned  to  the  attorney  for  the  plaintiff,  who, 
it  appears,  together  with  an  abstractor,  went  to  the  office  of 
the  recorder  of  the  county  of  Solano,  and  on  the  14th  day  of 
December,  1914,  had  the  recorder  draw  two  or  three  lines 
across  the  word  'Robbins*  and  write  immediately  above  the 
word  'Robben,'  and  then  insert  on  the  margin  of  the  record 
the  following:  '12/18/14  P.  N.  D.  by  J.  P.  B.'  Thereupon 
the  page  in  the  abstract  which  had  theretofore  shown  a  con- 
veyance from  Vail  to  Robbins  was  removed,  and  in  its  place 
a  page  inserted  showing  a  conveyance  from  Vail  to  Robben, 
but  not  disclosing  the  interlineations  and  additions  and 
erasures  made  upon  the  official  records  in  the  recorder's  office. 

"The  defendants,  not  being  satisfied,  made  a  personal  in- 
spection of  the  official  records  and  ascertained  the  manner  in 
which  the  changes  above  noted  had  been  made,  and  thereuprm 
declined  to  accept  the  title  altered  in  such  manner,  and  asked 
that  the  defect  be  properly  corrected.  The  plaintiff  refused 
to  have  anything  more  to  do  with  the  abstract,  but  it  does  ap- 
pear that  on  or  about  the  15th  of  January,  1915,  a  conveyance 
ifrom  Vail  to  Robben  was  taken  to  the  recorder's  office  and  re- 
corded. However,  the  existence  of  this  conveyance  and  of  the 
fact  of  its  being  placed  of  record  was  not  called  to  the  atten- 
tion of  the  defendants,  nor  does  it  appear  that  any  supple- 
mental abstract  was  furnished  by  the  plaintiff  to  the  defend- 
ants showing  the  devolution  of  title  from  Vail  to  Robben. 
The  matter  appears  to  have  remained  in  statu  quo  until  about 
April  5,  1915,  when  the  plaintiff  began  this  action  to  quiet 
title  to  the  premises  involved.  The  defendants  and  appellants 
counterdaimed  for  the  recovery  of  the  purchase  money 
already  paid,  and  for  damages.  Judgment  passed  for  the 
plaintiff,  and  defendants  appeal. 

"Upon  the  trial  the  plaintiff  introduced  in  evidence  a  patent 
from  the  United  States  to  one  William  T.  Smith,  and  subse- 
quent conveyances,  down  to  and  including  one  to  himself, 
establishing  that  at  the  time  of  the  execution  of  the  contract 
referred  to  he  possessed  a  merchantable  title.  Among  the 
deeds  introduced  was  the  one  hereinbefore  referred  to,  which 
appears  to  be  a  deed  from  W.  D.  Vail  to  B.  W.  Robben,  dated 
November  8,  1876,  recorded  November  10,  1876,  and  re- 
recorded January  15,  1915.    This  deed,  filed  as  plaintiff's  ez- 
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hibit  6,  is  the  one  which  was  erroneously  recorded  in  1876  as 
being  a  conveyance  from  W.  D.  Vail  to  B.  W.  Robbins.  There 
does  not  appear  to  be  any  testimony  showing  that  the  existence 
of  this  deed  was  called  to  the  attention  of  appellants  until  its 
introduction  in  evidence. 

"Upon  the  conclusion  of  the  plaintiff's  testimony  showing 
the  matters  above  recited,  the  defendants  moved  for  a  nonsuit, 
which,  not  being  granted,  and  which  does  not  appear  to  have 
been  passed  upon  by  the  court  at  all,  the  defendants  intro- 
duced testimony  as  to  their  payments,  their  objection  to  the 
title  and  damages  claimed  to  have  been  suffered. 

"It  will  be  observed  that  the  contract  of  purchase  called  for 
an  abstract  showing  a  title  free  from  defects,  and  not  merely 
for  proof  on  the  trial  that  the  plaintiff  had  a  good  and  suflB- 
cient  title  to  the  premises  agreed  to  be  sold.  Was  the  at- 
tempted correction  of  the  title  by  the  erasure  on  the  oflBcial 
records  of  the  name  'Bobbins'  and  the  insertion  of  the  name 
*Robben'  sufficient  to  render  the  title  clear  from  doubt,  and 
make  it  obligatory  upon  the  appellants  to  accept  the  same, 
make  payments  as  provided  in  the  contract,  or  suffer  for- 
feiture and  loss  of  all  former  installments  t 

"In  the  case  of  Benson  v.  Shotwell,  87  Cal.  49,  [25  Pac.  249, 
681],  in  an  action  to  quiet  title  brought  by  the  vendor  against 
the  vendee  for  failure  to  accept  title,  it  appears  that  a  deed 
which  was  in  fact  signed  'Hepburn'  was  recorded  as  signed 
'Hopkins.'  The  couii;  said:  'Under  the  contract,  defendant 
was  entitled  to  a  good  paper  title,  sufficient  in  law,  and  was 
not  bound  to  accept  a  title  resting  upon  the  statute  of  limita- 
tions, or  take  tho  risk  of  determining,  from  facts  which  he 
might  learn  dehors  the  record,  whether  or  not  the  statute  of 
limitations  could  be  successfully  pleaded  against  an  adverse 
claim.  True,  plaintiff  claimed,  and  upon  the  trial  proved, 
that  the  record  was  wrong,  and  that  the  deed  purporting  to 
be  from  Hopkins  was  in  fact  from  Hepburn.  But  at  the  time 
when  it  was  his  duty  to  show  good  title,  he  allowed  the  matter 
to  rest  upon  his  naked  assertion,  and  refused  to  submit  his 
proof  for  examination,  or  to  permit  the  deed  to  be  recorded 
correctly.  Defendant  had  a  right,  therefore,  to  stand  by  the 
record,  and  to  govern  his  conduct  accordingly.' 

"In  the  case  at  bar,  there  does  not  appear  to  have  been  any 
controversy  over  the  deed  from  Vail  to  Robben.  Its  actual 
existence  does  not  appear  to  liave  been  disclosed,  nor  docs  the 
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fact  that  it  was  taken  to  the  recorder's  oflRce  a  month  later 
than  the  furnishing  of  the  corrected  abstract,  and  then  re- 
recorded, appear  to  have  been  brought  home  to  the  defendants. 
It  thus  appears  that  the  plaintiff's  right  to  prevail  in  this 
action  must  stand  or  fall  upon  the  erasures  and  interlineations 
made  upon  the  official  record  in  the  recorder's  office  thirty- 
eight  years  after  the  recording  of  the  written  instrument,  by 
a  different  officer,  and  for  reasons  and  upon  evidence  not  dis- 
closed to  the  appellants. 

"In  the  Shotwell  case  it  was  held  that  the  vendor  had  not 
complied  with  his  contract  to  show  title,  and  that  the  produc- 
tion of  the  deed,  the  exhibition  of  it  to  the  vendee,  and  its 
introduction  upon  the  trial,  did  not  comply  with  his  contract. 

**In  Foster  v.  Dugan,  8  Ohio,  87,  [31  Am.  Dec.  432],  the 
court,  having  under  consideration  a  correction  made  by  a  re- 
corder, and  a  marginal  memorandum,  held  as  follows:  'The 
marginal  note,  made  by  the  recorder  on  the  registry,  cannot 
be  admitted  as  evidence  to  affect  the  validity  of  the  deed. 
When  it  was  made  does  not  appear,  but  it  must  have  been  after 
registration.  It  is  not  competent  for  a  public  officer  to  undo 
what  he  has  once  done,  and  thus  correct  his  errors;  when  he 
has  executed  his  duties,  he  is  functus  officio,  and  has  lost  his 
power  over  the  subject.' 

*'In  Jennings  v.  Dockham,  99  Mich.  253,  [58  N,  W.  66],  it 
appears  that  title  was  vested  in  one  *Nahura'  Chadbuurn.  By 
deed  recorded  October  2, 1848,  title  was  sought  to  be  sustained 
by  offering  in  evidence  a  record  of  a  deed  purporting  to  be 
executed  and  acknowledged  by  'Nathan'  Chadbourn  to  John 
Chadboum,  recorded  October  3,  1853,  and  a  marginal  entry  on 
the  record  as  follows:  *The  word  **Nahum"  was  recorded 
"Nathan"  by  mistake  in  the  annexed  record.'  Upon  these 
facts  the  supreme  court  of  Michigan  used  the  following  lan- 
guage: *We  think  the  attempted  correction  of  the  record  of  the 
deed  from  Nathan  Chadbourn  to  John  Chadbourn  by  the 
deputy  register  was  without  authority  of  law.  *  The  case  was 
reversed  and  remanded  for  a  new  trial. 

''In  Elliott  V.  Piersol,  1  Pet.  328-341,  [7  L.  Ed.  164],  it 
appears  that  the  record  of  an  aclmowledgment  to  a  deed  was 
corrected  by  interlineations  and  erasures.  There  the  Supreme 
Court  of  the  United  States  disposes  of  this  question  in  the  fol- 
lowing decisive  form:  *Had  the  clerk  authority  to  alter  the 
record  of  his  certificate  of  the  acknowledgment  of  the  deed,  at 
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any  time  after  the  record  was  madet  We  are  of  opinion,  he 
had  not.  We  are  of  opinion,  he  acted  ministerially,  and  not 
judicially,  in  the  matter.  Until  his  certificate  of  the  acknowl- 
edgment of  Elliott  and  wife  was  recorded,  it  was.  in  its  nature, 
but  an  act  in  pais,  and  alterable  at  the  pleasure  of  the  officer. 
But  the  authority  of  the  clerk  to  make  and  record  a  certificate 
of  the  acknowledgment  of  the  deed  was  functus  officio,  as  soon 
as  the  record  was  made.  By  the  exertion  of  his  authority,  the 
authority  itself  became  exhausted.  The  act  had  become  matter 
of  record,  fixed,  permanent  and  unalterable;  and  the  remain- 
ing powers  and  duty  of  the  clerk  were  only  to  keep  and  pre- 
serve the  record  safely. 

**  *If  a  clerk  may,  after  a  deed,  together  with  the  acknowl- 
edgment or  probate  thereof  have  been  committed  to  record, 
under  color  of  amendment,  add  anything  to  the  record  of  the 
acknowledgment,  we  can  see  no  just  reason  why  he  may  not 
also  subtract  from  it.  The  doctrine  that  a  clerk  may,  at  any 
time,  without  limitation,  alter  the  record  of  the  acknowledg- 
ment of  a  deed,  made  in  his  office,  would  be,  in  practice,  of 
very  dangerous  consequence  to  the  land  titles  of  the  county, 
and  cannot  receive  the  sanction  of  this  court.' 

"In  CJiamberlain  v.  Bell,  7  Cal.  293,  [68  Am.  Dec.  260],  it 
appears  that  the  description  of  the  premises  intended  to  be 
conveyed  was  omitted,  and  afterwards  supplied  by  interlinea- 
tion. The  court  there  said :  *  Conceding  the  propriety  of  the 
interlineation,  it  could  only  impart  notice  from  the  time  it  was 
made,  and  could  in  no  way  impair  or  defeat  a  title  previously 
acquired. '  It  is  not  decided,  nor  can  it  be  logically  inferred 
from  this  language,  that  the  supreme  court  approved  the  cor- 
rection of  a  deed  by  the  change  of  the  grantee's  name  upon 
the  record  by  a  different  recorder,  thirty-eight  years  after  the 
original  record  was  made,  and  that  such  a  procedure  estab- 
lished a  merchantable  title,  free  from  doubt,  upon  which  a 
purchaser  must  act  at  his  peril,  or  be  held  to  have  forfeited  all 
purchase  money  theretofore  paid  by  him,  without  the  existence 
of  the  deed  in  its  actual  form  being  brought  home  to  him,  or 
any  proof  adduced  showing  that  the  recorder  had  acted  upon 
anything  other  than  personal  request. 

**In  those  jurisdictions  where  it  is  held  that  a  clerk  may 
amend  or  correct  his  records  which  do  not  affect  titles  to  real 
estate,  it  is  the  established  rule  that  the  corrootion  must  be 
made  by  the  officer  who  committed  the  error.    The  court,  in 
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Baker  v.  Webber,  102  Me.  414,  [67  Atl.  144],  thus  states  the 
rule :  *  It  is  undoubtedly  an  established  rule  in  New  England, 
respecting  the  amendment  of  the  records  of  a  city  or  town, 
that  the  clerk  who  has  made  an  erroneous  or  incomplete  record 
may,  while  in  office,  or  after  a  re-election  to  the  same  office, 
amend  or  complete  such  record  according  to  the  truth,  being 
liable,  like  a  sheriff  who  amends  his  return,  for  any  abuse  of 
the  right  (Citing  cases.)  But  without  statutory  authority 
one  who  was  formerly  a  town  clerk,  but  is  no  longer  in  office, 
cannot  amend  a  town  record  made  by  him  when  clerk.* 

"That  a  vendor,  who  seeks  the  harsh  remedy  of  forfeiture, 
must  show  strict  compliance  with  the  terms  and  conditions  of 
his  contract,  requires  no  citation  of  authorities;  and  that  a 
clear  title,  free  from  doubt,  or  what  has  frequently  been  de- 
scribed as  merchantable,  must  be  exhibited  by  the  vendor  to 
the  vendee,  is  also  well  established." 

The  third  installment  on  the  contract  in  question  became 
due  and  payable  on  December  6,  1914,  up  to  which  time  it 
appears  that  the  abstract  of  title  to  the  premises,  though  pre- 
pared, had  not  been  delivered  by  the  plaintiff  to  the  defend- 
ants, and  on  the  eighth  day  of  December  demand  was  made 
therefor,  whereupon  the  same  was  delivered  by  the  plaintiff 
to  the  defendants. 

It  appears  from  the  transcript  that  the  defendants  waived 
any  rights  they  might  have  had  by  reason  of  the  nondelivery 
of  the  abstract,  and  stipulated  that  there  was  no  breach  in 
such  delivery  prior  to  said  eighth  day  of  December.  It  was 
further  stipulated  that  the  abstract  furnished  by  the  plain- 
tiflf  to  the  defendants  on  the  eighth  day  of  December  showed 
a  conveyance  from  W.  D.  Vail  to  B.  W.  Robbins,  from  whom 
no  mesne  conveyances  were  shown  vesting  title  in  the  plain- 
tiff, and  no  other  action  taken  than  as  hereinbefore  set  forth. 
Under  such  circumstances,  the  defendants  were  not  in  default 
at  the  time  of  the  institution  of  plaintiff's  suit.  It  may  be 
stated  that  it  further  appears  from  the  transcript  that  plain- 
tiff, through  one  of  his  attorneys,  informed  the  defendants 
that  they  would  do  nothing  further  in  relation  to  the  abstract. 

It  may  be  conceded  that  the  plaintiff  had,  in  fact,  a  good 
title,  but  that  he  failed  to  make  exhibit  thereof  to  the  defend- 
ants, seems  to  us  beyond  question.  The  re-recording  of  the 
deed  from  Vail  to  Robben  on  January  15,  1915,  and  exhibit 
thereof  to  the  defendants,  would  have  laid  a  foundation  for 
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maintaining  an  action  wherein  all  proper  parties  defendant 
having  been  joined,  judgment  might  have  been  entered  by  the 
trial  court,  finding  plaintiff's  title  valid,  quieting  any  claims 
of  B.  W.  Bobbins  to  said  premises,  establishing  of  record  that 
the  conveyance  purporting  to  be  made  to  Bobbins  was,  in  fact, 
made  to  Bobben,  and  decreeing  performance  by  the  appellants 
within  a  reasonable  time  or  suffer  the  alternative  of  forfeiture. 
However,  the  plaintiff  did  not  elect  to  pursue  this  remedy,  but 
chose  rather  to  consider  the  contract  at  an  end,  himself  ab- 
solved from  all  its  obligations,  and  instituted  this  proceeding 
to  quiet  title  and  thus  gain  the  advantage  of  the  installment 
payments  already  made  under  the  contract,  even  though  he 
himself  was  the  party  in  default.  Under  these  circumstances, 
what  are  the  rights  of  the  vendees  under  such  contract!  In  an 
exceedingly  exhaustive  opinion,  the  supreme  court  of  this  state, 
speaking  through  Justice  Henshaw,  in  Glock  v.  Howard  etc. 
Co.,  123  Cal.  10,  [69  Am.  St.  Bep.  17,  43  L.  B.  A.  199,  55  Pac. 
716] ,  thus  lays  down  the  rule :  "Now,  in  such  contracts,  upon  a 
breach  by  the  vendor  of  a  covenant  to  convey,  what  courses 
are  open  to  the  vendee  t  Obviously  these :  He  may  stand  upon 
the  contract  and  sue  at  law  for  damages  for  the  breach.  Here, 
his  recovery  will  be  governed  by  section  3306  of  the  Civil 
Code;  or,  still  standing  upon  his  contract,  he  may  go  into 
equity,  seeking  its  specific  performance ;  or,  he  may  sue  at  law 
to  recover  the  amount  that  may  have  been  agreed  upon  as 
stipulated  damages;  or,  finally,  treating  the  vendor's  breach  as 
an  abandonment,  he  may  himself  abandon  it  when,  the  con- 
tract having  thus  come  to  an  end,  he  may  sue  at  law  to  re- 
cover what  he  has  paid,  in  an  action  for  money  had  and 
received ;  for,  the  contract  being  at  an  end,  the  vendor  holds 
money  of  the  vendee  to  which  he  has  no  right,  and  to  repay 
which,  therefore,  the  law  implies  his  promise." 

To  a  similar  effect  is  the  case  of  Boas  v.  Farrington,  85  Cal. 
535,  [24  Pac.  787],  where  it  is  stated,  in  substance,  that 
**  where  a  contract  for  the  sale  of  land  provided  that  the  pur- 
chase money  should  be  payable  in  installments,  the  first  install- 
ment to  be  paid  on  the  signing  of  the  agreement,  the  title 
to  be  good  or  the  money  to  be  refunded,  the  party  of  the  first 
part  to  furnish  abstract  of  title  to  said  land,  and  the  vendor 
furnished  an  abstract  which  failed  to  show  good  title,  the 
purchaser  may  rescind  the  contract  and  recover  the  money 
already  paid,  although  the  vendor,  as  a  matter  of  fact,  had  a 
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good  title  to  the  property,  if  the  vendor  did  not  offer  to  rem- 
edy the  abstract  or  cause  a  perfect  abstract  to  be  furnished 
before  the  time  arrived  for  payment  of  the  second  install- 
ment.'' 

There,  as  here,  the  question  was  not  so  much  the  fact  of  good 
title  as  the  failure  of  the  abstract  to  show  a  title  free  from 
objections. 

In  Seals  v.  Davis,  25  Cal.  App.  68,  [142  Pac.  905],  the 
vendee  brought  an  action  to  recover  money  paid  on  account 
of  an  agreement  to  purchase  real  estate  by  reason  of  the  ven- 
dor's attempted  rescission,  and  the  court  there  held:  "When 
a  plaintiff  seeks  to  recover  money  which  he  has  paid  upon  a 
contract  which  the  defendant  has  attempted  to  rescind,  he  may 
accept  such  rescission,  and  bring  his  action  in  the  form  of  a 
common  count  for  money  had  and  received  by  the  defendant 
to  his  use  and  benefit"    Citing  a  number  of  authorities. 

In  McNeU  v.  Kredo,  31  Cal.  App.  76,  [159  Pac.  818],  the 
right  of  the  vendee  was  before  the  court  upon  the  suflSciency 
of  the  complaint,  but  the  right  of  the  vendee  to  recover  was 
again  aflBrmed,  the  court  saying:  "The  complaint  states  the 
cause  of  action.  It  in  effect  alleged  that  the  defendants  with- 
out cause  repudiated  the  contract,  declared  it  canceled,  and 
denied  to  plaintiff  any  right  or  interest  therein.  This  being 
80,  the  plaintiffs  were  relieved  from  the  obligation  of  further 
performance  on  their  part,  and  were  privileged  to  consider 
and  accept  the  defendant's  renunciation  of  the  contract  as  a 
rescission  of  the  same."    Citing  also  a  number  of  authorities. 

In  the  case  at  bar,  after  the  plaintiff  had  declined  to  do  any- 
thing further  in  relation  to  the  abstract  in  question  or  for 
clearing  the  title  to  the  premises  agreed  to  be  conveyed,  and 
had  begun  his  action  to  foreclose  the  rights  of  the  defendants 
under  the  contract,  the  defendants,  within  the  time  allowed 
for  answering  the  plaintiff's  complaint,  surrendered  the  lands 
and  premises  to  the  plaintiff  and  filed  a  cross-complaint  for 
the  recovery  of  the  installments  already  paid  and  damages 
suffered  by  reason  of  the  plaintiff's  breach.  Under  the  au- 
thorities above  cited  it  must  be  held  that  the  defendants  had 
a  right  to  consider  the  contract  as  rescinded  and  prosecute 
their  action  for  repayment  of  all  installments  paid,  and  also 
to  recover  whatever  damages  they  had  suffered  by  reason  of 
the  failure  of  the  plaintiff  to  comply  with  his  covenants 
therein  contained. 


Digiti 


zed  by  Google 


236  Heitman  v.  Cutting.  [37  Cal.  App. 

The  defendants'  motion  for  nonsuit  should  have  been  sus- 
tained, and  the  trial  court  should  have  proceeded  to  ascertain 
and  determine  the  amount  of  recovery  to  whieh  the  defendants 
as  cross-complainants  were  entitled. 

It  foUows,  therefore,  that  the  judgment  of  the  trial  court 
must  be  reversed,  with  directions  to  proceed  with  the  further 
hearing  of  this  matter  in  accordance  with  this  opinioUi  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  eonenrred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  11, 1918. 


[CLr.  No.  2369.    Tint  Appellate  District.— Maj  14,  1918.] 

HENRY  HEITMAN,  Respondent,  v.  ALICE  M.  CUTTING, 

Appellant 

Tbust— Girp  OF  Money  tok  Bbnuit  of  Third  Paett. — ^Where  a  person 
daring  his  last  illoess,  upon  discovering  that  he  had  nnintentionallx 
omitted  to  remember  a  servant  in  liis  will,  directed  his  son,  who 
had  a  power  of  attorney  authorizing  him  to  sign  cheeks  in  the  name 
of  his  father,  to  draw  one  thousand  dollars  from  the  bank  and 
give  it  to  his  wife  for  such  servant,  and  the  son  on  the  same  day 
drew  a  check  in  the  name  of  his  father  on  the  bank  and  mailed 
it  to  another  bank  together  with  a  letter  containing  instructions 
to  place  the  same  to  the  account  of  the  wife,  and  the  wife  was 
thereafter  informed  of  what  had  been  done,  a  transfer  of  a  present, 
immediate,  and  indefeasible  title  to  the  money  in  favor  of  the 
servant  was  thereby  created. 

Id. — Implied  Acceptance  of  Trust. — ^Under  such  circumstances,  a  tacit 
acceptance  of  the  trust  by  the  wife  is  implied  from  silence. 

Id. — Necessity  for  Trustee — Equity. — Equity  will  never  allow  a  trust 
to  fail  for  want  of  a  trustee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  J.  Treat,  for  Appellant 

Qerald  C.  Halsej,  and  Halsej  L.  Bixford,  for  Respondent 

KERRIGAN,  J. — This  action  was  brought  to  recover  one 
thousand  dollars,  which  sum,  it  is  claimed,  was  received  by  de- 
fendant in  trust  for  plaintiff.  Judgment  was  for  plaintiff, 
from  which  defendant  appeals. 

The  facts  are  as  follows :  Plaintiff  was  for  many  years  the 
gardener  and  coachman  of  one  Francis  Cutting,  deceased,  and 
was  unintentionally  omitted  by  Cutting  from  any  benefits 
under  his  will.  On  September  27,  1913,  Mrs.  Francis  Cut- 
ting telephoned  to  her  stepson,  F.  P.  Cutting,  that  his  father 
was  ill  in  bed  and  desired  to  see  him.  Francis  Cutting  at  this 
time  was  blind,  seventy-nine  years  old,  and  had  been  ill  for 
some  months.  Upon  the  son's  arrival  Mrs.  Cutting  informed 
him  that  his  father  was  very  much  distressed  because  he  had 
not  remembered  his  coachman,  Henry  Heitman,  in  his  will. 
After  greeting  his  sick  parent,  there  was  a  short  conversation 
between  father  and  son,  in  which  Francis  Cutting,  the  father, 
ordered  his  son  to  draw  the  sum  of  one  thousand  dollars  from 
the  bank  "and  give  it  to  her  for  him."  Appellant  was  in  the 
room  at  the  time,  close  to  her  husband's  bedside.  The  son  was 
instructed  to  attend  to  it  at  once,  and  promised  to  do  so.  For 
some  weeks  prior  to  the  death  of  Francis  Cutting,  and  owing 
to  his  blindness,  the  son  had  a  power  of  attorney  authorizing 
him  to  sign  checks  on  the  American  National  Bank  of  San 
Francisco  in  the  name  of  his  father.  After  receiving  these 
instructions,  F.  P.  Cutting  went  to  San  Francisco  the  same 
morning  and  drew  a  check  in  the  name  of  Francis  Cutting 
on  the  American  National  Bank  in  the  sum  of  one  thousand 
dollars,  and  mailed  the  same  to  the  First  National  Bank  of 
Oakland,  together  with  a  letter  containing  instructions  to 
place  the  same  to  the  account  of  Mrs.  Cutting.  That  evening 
he  informed  her  of  what  he  had  done.  The  check  was  cred- 
ited to  the  account  of  Mrs.  Cutting,  and  a  day  or  so  after,  on 
October  1,  1913,  Francis  Cutting  died. 

Upon  these  and  other  facts  hereinafter  stated  the  trial  court 
found  that  the  defendant,  Alice  M.  Cutting,  received  to  the 
use  of  plaintiff  the  sum  of  one  thousand  dollars,  to  be  paid  to 
plaintiff  when  Francis  Cutting  should  die,  and  gave  judgment 
accordingly. 
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It  is  the  daim  of  appellant  that  the  judgment  cannot  be 
sustained  upon  the  theory  of  a  gift  either  causa  mortis  or  inter 
tnvos,  nor  upon  a  trust  imposed  upon  appellant  for  the  benefit 
of  respondent.  In  this  behalf  it  is  argued  that  the  facts  do 
not  show  a  gift  causa  mortis,  for  the  reason  that  there  is  no 
evidence  that  decedent  was  in  fear  or  contemplation  of  death ; 
and  as  there  was  no  direction  when  the  gift  was  to  take  effect, 
it  could  neither  constitute  a  gift  inter  vivos  nor  a  trust  im- 
posed upon  appellant  for  the  benefit  of  respondent. 

It  is  true  that  there  is  no  evidence  to  support  the  finding 
that  the  money  was  to  be  paid  **when  Francis  Cutting  should 
die."  This  portion  of  the  finding,  however,  is  not  material, 
and  cannot  be  made  the  basis  of  a  reversal.  The  facts  show 
that  the  intention  of  deceased  was  to  make  a  transfer  of  a 
present,  immediate,  and  indefeasible  title  to  the  money  for  the 
benefit  of  Heitman.  The  transfer  was  full  and  complete  by 
the  payment  of  the  check,  and  passed  from  the  donor  the  legal 
power,  dominion,  and  title  over  the  money  beyond  his  recall  or 
control,  and  vested  in  Heitman  an  immediate  title  to  the  fund, 
with  the  right  to  reduce  the  same  into  his  possession  by  en- 
forcing the  obligation  according  to  its  terma. 

Nor  does  the  evidence  support  the  claim  that  the  trust  was 
never  accepted  by  appellant.  Aside  from  the  fact  that  equity 
will  never  allow  a  trust  to  fail  for  want  of  a  trustee,  appellant 
by  her  conduct  indicated  her  willingness  to  act,  and  the  evi- 
dence further  shows  that  the  relation  she  assumed  was  subse- 
quently acknowledged  by  her.  The  absence  of  positive  testi- 
mony that  the  trust  was  accepted  can  avail  her  nothing.  Her 
silence  was  a  tacit  agreement  to  comply  with  the  request.  To 
stand  mute  under  such  circumstances  is  equivalent  to  consent. 
{Becker  v.  Schwerdtle,  141  Cal.  386,  [74  Pac.  1029].) 

Prom  what  we  have  said  it  follows  that  the  evidence  clearly 
shows  the  character  of  obligation  imposed  upon  appellant  re- 
garding the  money  and  the  purpose  for  which  it  was  given, 
and  fully  supports  the  conclusion  of  the  trial  court  that  she 
received  the  sum  for  the  use  and  benefit  of  plaintiff. 

Judgment  aflSrmed. 

Beasly,  J.,  pro  tern,,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  13,  1918. 
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[Civ.  No.  1843.    Third  AppeUate  District.— May  14,  1918.] 

HOPB  MINING  COMPANY  (a  Corporation),  Respondent, 
V.  N.  H.  BURGER,  Appellant. 

CONSTEDCnVB     TRUST — ^PURCHASE     OF     MINING     PBOPEBTT — TAKING     OF 

Deed  in  Name  of  Option-holder. — ^Where  a  partj  has  an  option 
to  purchase  mining  propertj  for  a  certain  sum,  although  it  is  ap- 
parently for  a  greater  sum,  and  for  a  valuable  consideration  such 
party  transfers  the  option  to  a  third  party  and  the  latter  pays 
to  the  owner  the  full  consideration  for  the  property,  but  the  deed 
is  taken  in  the  name  of  the  original  holder  of  the  option,  a  con- 
structive trust  is  thereby  created  in  favor  of  the  purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County.    John  Hancock,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Butler  &  Swisler,  for  Appellant. 

L.  J.  Maddox,  for  Respondent. 

BURNETT,  J. — It  is  difficult  to  consider  seriously  the  con- 
tentions of  appellant.  The  decision  of  the  trial  judge  is  so 
manifestly  just  and  equitable,  and  the  conduct  of  appellant 
in  the  transaction  between  the  parties  so  reprehensible,  that 
probably  the  only  question  which  we  ought  to  notice  specifi- 
cally is  whether  damages  should  not  be  imposed  for  a  frivo- 
lous appeal. 

However,  largely  out  of  respect  for  the  learned  counsel  for 
appellant,  who  has  manifested  zeal  and  ability  worthy  of  a  bet- 
ter cause,  we  will  devote  some  attention  to  the  essential 
features  of  the  case.  There  was  some  conflict  in  the  evidence 
upon  material  points,  but  the  conflict  was  created  by  the  tes- 
timony of  appellant  and  his  brother,  whose  statements  on  the 
witness-stand  are  apparently  characterized  by  equivocation, 
evasion,  and  misrepresentation.  It  is  therefore  not  surprising 
that  their  testimony  carried  no  conviction  to  the  mind  of  the 
trial  judge.  From  the  opinion  filed  in  deciding  the  case  in 
the  lower  court  we  take  the  following  facts : 

The  action  was  bronorht  to  compel  appellant  to  convey  to 
plaintiff  certain  placer  mining  claims  described  in  the  com- 
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plaint,  paid  for  with  the  money  of  plaintiff,  and  the  title  to 
which  was  taken  in  the  name  of  N.  H.  Burger,  who  is  the  real 
defendant  in  the  case,  the  other  names  being  fictitious. 

In  December,  1910,  the  property  was  owned  by  one  Thomas 
Clark,  who  entered  into  an  oral  agreement  with  defendant  for 
its  purchase,  which  was  reduced  to  writing  at  Placerville  on 
January  3,  1911.  The  written  instrument  was  somewhat  in- 
formal, but  it  recited  the  receipt  of  one  hundred  dollars  from 
N.  H.  Burger,  ''being  a  partial  payment  on  the  bond  of  prop- 
erty known  as  the  Landecker  Mine  and  equipment  on  same. 
The  price  of  said  mine  and  equipment  to  be  eleven  thousand 
dollars  to  be  paid  as  follows."  Then  followed  the  recitation  of 
three  installments,  the  first  to  be  paid  January  15  and  the  last 
April  1,  1911.  It  was  agreed  that  a  more  formal  contract 
should  be  prepared  by  Clark  and  delivered  to  defendant. 
This  was  done  on  January  14, 1911,  and  at  the  trial  this  agree- 
ment was  introduced  in  evidence.  According  to  its  terms  the 
purchase  price  was  fixed  at  fifteen  thousand  dollars,  to  be  paid 
in  four  installments,  the  last  one  of  four  thousand  dollars  to 
be  made  on  or  before  the  Ist  of  November,  1911.  At  the  same 
time  it  was  orally  agreed  between  Clark  and  Burger  that  this 
sum  of  four  thousand  doUars  was  not  to  be  paid  to  the  former 
but  retained  by  the  latter  as  a  commission,  it  obviously  being 
the  intent  that  Burger  should  sell  the  property  to  another. 

B.  E.  Burger,  brother  of  defendant,  undoubtedly  knew  of 
the  terms  of  the  agreement  between  Clark  and  appellant,  and 
on  January  3d  he  went  from  Placerville  to  Modesto  and  in- 
formed the  principal  stockholders  of  a  mining  corporation 
called  the  Alliance  Company  that  defendant  had  an  option  on 
the  Landecker  mine,  and  wanted  the  stockholders  to  form  a 
new  corporation  and  take  over  the  mine  and  option  from  his 
brother.  He  did  this  under  en  understanding  with  appellant. 
He  had  with  him  a  copy  of  the  Clark  contract,  afterward  ex- 
ecuted on  January  14th,  which  copy  he  exhibited  to  the  stock- 
holders.  At  a  meeting  held  the  following  night  it  was  agreed 
that  Woo  ten  and  Benton,  two  of  the  stockholders,  with  B.  B. 
Burger,  would  examine  the  mine,  and  they  proceeded  to  Pla- 
cerville for  that  purpose,  where  they  arrived  on  January  5th. 
The  next  day  they  and  the  defendant  went  out  to  the  mine, 
and  on  the  following  night  they  met  at  defendant's  store  and 
discussed  the  advisability  of  forming  a  new  corporation  to 
I  akc  over  and  operate  the  mine.    Defendant  informed  Wootc!! 
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and  Benton  that  he  would  turn  over  the  contract  if  the  new 
company  was  formed  and  that  he  would  sell  the  mine  "for 
just  what  he  had  paid  for  it"  After  this  meeting  Wooten 
and  Benton  returned  to  Modesto  and  reported  to  the  other 
stockholders  of  the  Alliance  Company.  About  a  week  later 
B.  E.  Burger  arrived  in  Modesto  and  the  plaintiflf  company 
was  organized.  Under  said  contract  of  January  14th  the  first 
installment  of  the  purchase  price  oould  be  paid  by  a  joint  and 
several  note  of  defendant  and  such  additional  makers  as  was 
satisfactory  to  Clark,  said  note  to  be  payable  on  or  before 
February  1,  1911.  Two  days  prior  to  the  execution  of  said 
contract  of  January  14th  both  defendant  and  B.  E.  Burger 
signed  such  note  at  Placerville,  and  it  was  by  the  latter  imme- 
diately taken  to  Modesto,  where  on  January  14th  it  was  signed 
by  Benton,  Williams,  and  Wooten,  and  returned  to  B.  E. 
Burger  and  afterward  delivered  to  Clark.  As  a  consideration 
for  the  execution  of  this  note  twenty-five  thousand  shares  of 
plaintiff  company  were  divided  equally  among  the  five  makers 
of  said  note  and  defendant  thereby  became  a  stockholder  of 
said  company.  The  Hope  Mining  Company  was  organized  on 
January  13,  1911,  and  its  articles  filed  with  the  county  clerk 
of  Stanislaus  County.  The  company  immediately  took  posses- 
sion of  the  mine  and  it  made  three  payments  on  the  purchase 
price  of  said  property,  amounting  to  eleven  thousand  dollars, 
the  last  payment  being  made  on  April  1st.  A  large  sum  was 
also  paid  by  it  for  work  and  supplies,  and  it  repaid  defendant 
the  one  hundred  dollars  which  he  paid  Clark  on  January  3d. 
Neither  the  plaintiff  nor  any  of  its  Modesto  stockholders  knew 
that  the  price  of  the  mine  as  between  Clark  and  defendant 
was  eleven  thousand  dollars  until  the  trial  of  the  case  at  Pla- 
cerville, when  for  the  first  time  they  learned  that  the  last 
payment  of  four  thousand  dollars  as  set  forth  in  the  contract 
of  January  14th  was  not  to  be  paid  Clark,  but  was  to  be 
treated  by  defendant  as  a  commission  for  the  sale  of  the  prop- 
erty. The  plaintiff  believed  at  all  times  up  to  the  date  of  the 
trial  that  the  purchase  price  to  Clark  was  fifteen  thousand  dol- 
lars and  that  the  only  couvsideration  to  be  received  by  defend- 
ant was  a  share  of  the  plaintiff's  stock.  The  deed  to  the 
property,  dated  January  12,  1911,  from  Clark  to  defendant 
was  deposited  in  escrow,  under  the  terms  of  which  defendant 
could  obtain  it  from  the  hnnk  when  the  total  sura  of  eleven 
thousand  dollars  was  paid.     He  could  therefore  have  obtained 
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said  deed  at  any  time  after  April  1st,  and  he  did  secure  it  on 
August  30th,  and  had  it  recorded  on  that  date.  On  that  day 
he  also  made  a  deed  of  the  property  to  plaintiff,  but  did  not 
deliver  it,  and  the  latter  had  no  knowledge  of  it  until  after 
the  commencement  of  this  action.  Several  weeks  before  the 
four  thousand  dollars  were  due  Clark  according  to  the  con- 
tract of  January  14th  plaintiff,  through  its  oflScei's,  proposed 
to  levy  an  assessment  to  make  said  payment.  But  defendant 
and  his  brother  objected,  and  to  avoid  the  necessity  of  levying 
an  assessment  it  was  agreed  that  the  time  for  the  last  payment 
would  be  extended  six  months. 

On  October  30th  Campbell  and  Perkins,  two  of  plaintiff's 
stockholders,  went  to  Placerville  and  ascertained  that  defend- 
ant had  the  deed  from  Clark,  and  in  explanation  of  this  he  told 
them  that  he  had  borrowed  the  four  thousand  dollars  from  a 
friend  named  Smith  living  in  San  Jose.  In  March,  1912,  and 
before  the  expiration  of  the  six  months*  extension  granted  by 
defendant  to  plaintiff  in  September,  1911,  defendant  bonded 
the  property  to  other  parties  and  the  sum  of  six  thousand  dol- 
lars  was  received  as  an  installment  of  the  purchase  price  and 
divided  equally  between  defendant  and  his  brother. 

There  is  abundant  evidence  to  support  the  foregoing  state- 
ments, and  it  is  quite  apparent  therefrom  that  defendant  acted 
dishonorably  with  plaintiff,  that  by  his  conduct  and  actions 
he  led  plaintiff  to  believe  that  Clark  was  to  receive  the  full 
fifteen  thousand  dollars  for  the  property,  whereas  defendant 
had  a  secret  agreement  to  retain  the  said  four  thousand  dol- 
lars which  was  to  be  paid  by  plaintiff.  Appellant  was  guilty 
of  a  species  of  sharp  practice  which  may  be  recognized  as  legit- 
imate by  some  promoters,  but  it  cannot  be  tolerated  in  a  court 
of  justice.  It  is  plain  enough  that  by  agreement  between 
plaintiff  and  defendant  the  fonner  was  subrogated  to  all  the 
rights  and  privileges  as  well  as  the  obligations  of  the  latter 
under  his  agreement  with  Clark.  Of  course,  this  means  the 
actual  and  not  the  ostensible  obligations.  Plaintiff  believed 
that  it  was  to  pay  the  sum  of  fifteen  thousand  dollars,  but  this 
was  by  reason  of  the  deception  practiced  by  appellant,  and 
when  it  had  paid  the  sum  of  eleven  thousand  dollars,  the 
actual  burden  imposed  by  the  original  contract,  it  had  dis- 
charged its  full  obligation  and  was  entitled  to  the  deed  from 
Clark.  As  plaintiff,  therefore,  paid  the  full  consideration  for 
the  property,  manifestly,  appellant,  in  receiving  the  deed,  be- 
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came  a  trustee  for  respondent  as  the  court  below  rightfully 
held.  The  case  is  essentially  this :  B  has  an  option  to  purchase 
the  property  of  C  for  eleven  thousand  dollars,  although  it  is 
apparently  for  fifteen  thousand  dollars.  For  a  valuable  con- 
sideration B  transfers  the  option  to  H  and  the  latter  pays  to  C 
the  full  consideration  for  the  property,  but  the  deed  is  taken 
in  the  name  of  B.  There  can  be  no  difference  of  opinion  as  to 
the  constructive  trust  thereby  created.  It  is  true  that  there 
was  no  formal  written  assignment  of  said  option,  but  the 
agreement  between  plaintiff  and  defendant  was  such  in  effect, 
and  as  it  was  fully  executed  by  plaintiff,  there  could  be  no 
question  of  the  statute  of  frauds. 

There  is  some  contention  made  that  the  agreement  con- 
tended for  by  respondent  was  made  by  it  and  said  B.  B.  Bur- 
ger and  that  the  evidence  is  insufficient  to  show  that  the  latter 
was  authorized  to  act  for  the  appellant,  and,  furthermore,  that 
the  court  improperly  admitted  as  evidence  of  such  agency  the 
declarations  of  the  said  B.  E.  Burger. 

There  is  no  merit  in  the  contention.  The  circumstantial 
evidence  was  amply  sufficient  to  show  the  authority  of  B.  E. 
Burger  to  represent  his  brother  in  the  negotiations  and  con- 
tract with  plaintiff.  Indeed,  the  conduct  of  himself  and  ap- 
pellant in  the  whole  transaction  is  entirely  inconsistent  with 
any  other  theory  than  that  of  agency.  It  is  clear  that  the  acts 
of  said  B.  E.  Burger  were  of  such  character  and  so  construed 
as  to  justify  the  inference  that  appellant  knew  of  them  and 
would  not  have  permitted  the  same  if  unauthorized.  Hence 
the  acts  themselves  were  competent  evidence  of  agency.  (2 
C.  J.,  p.  958.) 

Moreover,  appellant  testified  to  facts  from  which  the  infer- 
ence necessarily  follows  that  his  brother  was  authorized  to 
represent  him  in  the  sale.  He  testified  that  before  his  brother 
went  down  to  Modesto  the  latter  said:  **I  can  handle  the 
proposition  for  you,"  and  appellant  gave  him  a  copy  of  the 
contract  with  Clark,  and  he  knew  what  his  brother  went  down 
there  for  and  the  purpose  for  which  he  took  the  note  and  the 
copy  of  the  agreement,  and  knew  what  his  brother  was  going  to 
do.  Of  course,  there  could  be  no  possible  doubt  that  there 
was,  at  least,  an  ostensible  agency  within  the  purview  of  sec- 
tions 2300-2317  of  the  Civil  Code.  {Dollar  v.  International 
Banking  Corp.,  13  Cal.  App.  331,  [109  Pac  499].) 
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But  actual  agency  was  sufficiently  established  and  there  was 
no  error  in  admitting  the  acts  and  declarations  of  B.  E.  Bur- 
ger. Where  the  agency  is  otherwise  prima  facie  proved  the 
declarations  of  the  alleged  agent  are  admissible  in  corrobora- 
tion where  they  constitute  a  part  of  the  res  gestae  and  were 
made  at  the  time  of  the  transaction  in  question.  They  are 
admissible  to  show  that  the  agent  acted  as  such  and  not  on  his 
individual  account,  and  also  to  show  the  nature  and  extent  of 
his  authority.  (Robinson  v.  American  FisJt  etc.  Co.,  17  Cal. 
App.  212,  [119  Pac.  388] ;  2  C.  J.,  p.  930.) 

Moreover,  the  finding  of  the  court  below  doei  not  depend 
upon  the  agreement  made  between  respondent  and  B.  E.  Bur- 
ger. The  evidence  is  sufficient  to  show  that  appellant  directly 
agreed  with  the  representatives  of  plaintiflE  that  the  latter 
should  purchase  the  property  for  the  price  that  the  former 
agreed  to  pay  Clark;  in  other  words,  that  there  should  be  a 
novation,  a  substitution  of  plaintiff  for  defendant  in  the  con- 
tract with  Clark.  The  question  of  agency  may  therefore  be 
entirely  ignored. 

Some  question  is  raised  as  to  the  sufficiency  of  the  evidence 
to  support  certain  specific  findings.  The  material  findings  are 
amply  supported  and  the  others  need  not  be  considered. 

The  judgment  could  be  supported  upon  another  theory,  but 
we  forbear  to  consider  it  further.  The  appellant  appears  in 
a  very  unfavorable  light,  and  it  is  not  surprising  that  the 
lower  court  believed  that  he  was  much  more  anxious  to  keep 
the  property  than  to  tell  the  truth  or  to  act  justly.  We  may 
add  that,  notwithstanding  the  judgment  against  him,  he  seems 
to  have  profited  greatly  by  his  cleverness.  Without  paying  out 
anything,  he  received  several  thousand  shares  of  stock  of  the 
plaintiff,  about  one  thousand  dollars  in  cash  from  the  latter 
and  six  thousand  dollars  from  Everett  and  Ames,  to  whom 
he  bonded  the  mine.  In  good  conscience  the  cash  that  defend- 
ant received  should  be  paid  over  to  plaintiff,  but  that  con- 
sideration is  not  involved  in  this  proceeding. 

The  jiidement  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  2396.    First  Appellate  IMitriet.— May  15,  1918.] 

EGBERT  HENRY  WILSON,  as  Executor,  etc.,  Appellant, 
V.  LONDON  GUARANTEE  &  ACCIDENT  COMPANY, 
LIMITED,  (a  Corporation),  Respondent 

Accident  Insurance  Law — Indemnity  Against  Liabilitt  voa  Bodily 

INJTTBIES— NEOUOSNCE  OP  EMPLOYEE  OY  INDEPENDENT  CONTEACTOB — 

Accident  not  Coveked. — A  policy  of  insuraoee  against  liabilitj  im- 
posed bj  law  upon  the  owner  of  a  building  and  the  partj  under 
whose  supervision  the  work  was  done  and  who  let  the  contract  and 
did  the  carpenter  and  mason  work,  and  resulting  from  the  negli- 
gence of  any  contractor  or  subcontractor  engaged  in  such  work, 
does  not  eover  an  accident  to  person  passing  along  the  street  sus- 
tained  by  the  negligence  of  an  employee  of  an  independent  con« 
tractor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  W.  M.  Conley,  Judge 
Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugo  D.  Newhouse,  James  Alva  Watt,  and  Watt,  Miller, 
Thornton  &  Watt,  for  Appellant. 

Walter  H.  Linforth,  f »r  Respondent 

BEASLY,  J.,  pro  tern. — The  essential  facts  of  this  case,  as 
they  appear  to  us,  are  very  simple.  The  defendant,  on  July 
24,  1906,  wrote  for  the  plaintiff's  testator,  James  A.  Wilson, 
and  for  the  Pacific  States  Telephone  and  Telegraph  Company, 
what  is  called  an  "Owner's  Contingent  Liability'*  accident 
insurance  policy.  It  was  provided  therein  that  the  defendant 
company  *' hereby  agrees  to  indemnify  Pacific  States  Tele- 
phone &  Telegraph  Company  and  James  A.  Wilson  .  .  . 
against  loss  from  the  liability  imposed  by  law  upon  the  assured 
for  damages  on  account  of  bodily  injuries  or  death  accident- 
ally suffered  while  this  policy  is  in  force  by  any  person  or 
persons  during  the  continuance  of  the  work  described  in  the 
schedule,  and  resvltivg  from  the  negligence  of  any  contractor 
or  subcontractor  cn<rngrd  in  such  work."  The  schedule  re- 
ferred to  contained  the  following  statement:  "All  work  under 
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supervision  of  James  A.  Wilson  who  lets  contract  and  does 
carpenter  and  mason  work  himself.  This  policy  covers  con- 
tracted work  only."  This  provision  was  inserted  for  the  pur- 
pose  of  bringing  Wilson  within  the  terms  of  this  owners' 
policy.  The  building  involved  belonged  to  the  telephone  com- 
pany, not  to  Wilson.  One  of  the  contracts  on  the  building 
was  let  to  the  Roebling  Construction  Company.  On  the  fif- 
teenth day  of  November,  1906,  and  while  this  latter  company 
was  performing  work  on  the  building,  one  of  its  employees 
negligently  let  a  heavy  plank  fall  from  the  window  of  the 
building  into  the  street.  The  plank  struck  the  foot  of  0.  R. 
Cole,  who  was  passing  along  the  street  at  the  time,  and 
crushed  three  of  his  toes.  Cole  recovered  judgment  against 
Wilson.  Wilson  paid  the  judgment  and  sued  the  defendant 
on  the  policy.  The  trial  court  decided  against  him,  and  ho 
appeals  from  the  judgment. 

A  great  many  questions  are  argued  in  the  briefs  of  this  case 
and  were  presented  at  the  oral  argument;  but  it  seems  to  u»s 
that  the  answer  to  a  single  question,  if  in  the  negative,  is  de- 
cisive of  the  case,  and  that  question  is,  whether  this  accident 
is  covered  by  the  policy. 

We  think  it  is  not.  It  will  be  observed  that  the  policy  in- 
sured against  liability  imposed  by  law  upon  the  assured  and 
resulting  from  the  negligence  of  a  contractor  or  subcontractor 
engaged  in  work  on  the  building.  It  was  stated  at  the  argu- 
ment that  it  was  difficult  to  imagine  a  case  which  would  be 
covered  by  this  policy.  That  may  be  true,  but  we  are  not 
called  upon  to  do  more  than  decide  whether  the  facts  of  this 
case  bring  it  within  the  terms  of  the  policy.  The  Roebling 
Construction  Company  was  an  independent  contractor.  There 
is  nothing  in  the  record  to  show  that  it  occupied  any  other 
position  than  any  other  independent  contractor.  This  being 
80,  the  law  imposed  no  liability  upon  Wilson  for  the  negligence 
of  the  construction  company  or  its  employees.  There  are 
other  provisions  in  this  policy,  but  none  which  extend  its  pro- 
tection to  Wilson  beyond  that  afforded  him  by  the  clause 
thereof  quoted. 

It  is  not  improper,  perhaps,  in  this  connection  to  state  the 
reasons  why  Wilson  did  not  defeat  the  claim  of  Cole,  as  upon 
the  record  in  this  case  it  seems  he  ouofht  to  have  been  able  to 
do.  Cole  was  injured  on  the  fifteenth  day  of  November,  1906. 
On  or  about  the  17th  of  February,  1907,  he  began  his  action 
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against  Wilson  and  the  Roebling  Construction  Company  and 
served  Wilson  with  the  summons  and  complaint.  Wilson  for- 
warded these  papers  to  the  Insurance  Company.  On  the  nine- 
teenth day  of  February,  1907,  the  company  returned  the  sum- 
mons and  complaint  to  Wilson,  and  notified  him  in  writing 
that  it  refused  to  defend  the  action,  and  denied  all  liability. 
This  accident  not  being  covered  by  the  policy,  the  Insurance 
Company  was  strictly  within  its  rights  in  refusing  to  defend 
it.  Wilson  did  not  appear  in  the  action  at  once,  and  on  the 
first  day  of  March,  1907,  his  default  was  entered,  and  on  the 
twenty -ninth  day  of  March,  1907,  judgment  was  taken  against 
him  in  the  sum  of  six  thousand  three  hundred  dollars.  Prom 
then  until  the  fifteenth  day  of  June,  1907,  nearly  three  months 
later,  he  took  no  steps  whatever  in  the  action,  but  on  the  last- 
mentioned  date  served  upon  Cole's  attorneys  a  notice  of 
motion  to  set  aside  the  default  and  the  judgment  based 
thereon  upon  the  grounds,  among  others,  that  the  default  was 
entered  on  account  of  his  excusable  neglect.  Voluminous 
papers  were  filed  upon  this  motion,  and  it  was  finally  denied. 
Wilson  appealed  to  the  supreme  court,  and  that  court  sus- 
tained the  trial  court.  Thereupon  he  paid  the  judgment,  as 
has  been  said,  and  began  this  action  against  the  defendant. 

No  good  reason  appears  in  the  record  why  he  should  not 
have  defended  the  case.  His  contention  that  he  could  not  do 
60  because  of  a  provision  in  tlie  policy  to  the  effect  that  he 
would  not  interfere  with  litigation  but  would  leave  the  con- 
duct of  the  same  to  the  Insurance  Company  does  not  excuse 
him,  because  the  Insurance  Company  promptly  notified  him 
that  it  would  not  defend  the  action,  and  it  was  his  duty  to  him- 
self, and  he  had  the  le^^al  right  of  course,  to  make  the  legal 
defense  which,  according  to  his  affidavit  of  merits  filed  upon 
the  motion  to  set  aside  his  default,  he  was  advised  and  be- 
lieved he  had.  This  court  cannot  make  a  contract  of  insur- 
ance for  him  at  this  late  day  covering  this  liability,  nor  can  it 
assist  him  to  avoid  the  effects  of  his  own  remissness  in  not  de- 
lending  the  action  begun  against  him,  by  giving  him  a  judg- 
ment against  the  Insurance  Company  to  which  his  policy  does 
not  entitle  him. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tem.,  concurred. 
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[Civ.  No.  2157.    Second  AppeUate  District.— Maj  15,  1918.] 

T.  a  WHITCOMB,  Respondent,  v.  W.  0.  HUSE,  Defendant; 
GBOEQE  H.  WOODRUFF,  AppeUant 

[Civ.  No.  2158.    Second  Appellate  District.— May  15,  1918.] 

T.  C.  WHITCOMB,  Respondent,  v.  C.  0.  MIDDLETON, 
Defendant;  GEORGE  H.  WOODRUFF,  Appellant. 

Nbootiablb  Instruments— Notics  of  Protest  bt  Maiunq— Stati- 
MENT  IN  Certificate  of  Protest. — Where  a  notice  of  protest  of 
a  promissory  note  is  given  by  mail,  the  provisions  of  subdivision 
8  of  section  3144  of  the  Civil  Code  must  be  followed,  which  permits 
the  mailing  to  residence  alone,  and  a  protest  which  recites  that 
notice  was  mailed  to  the  office  of  the  indorscr  is  not  prima  facie 
evidence  of  the  matters  stated  therein  as  declared  by  section  795 
of  the  Political  Code. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County.    G.  W.  Nicol,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Clyde  C.  Shoemaker,  and  George  H.  Woodruff,  in  pro.  per., 
for  Appellant. 

Valentine  &  Newby,  Nathan  Newby,  and  Hugh  A.  McNary, 
for  Respondent. 

WORKS,  J.,  pro  tern. — The  questions  arising  on  these  two 
appeals  are  identical.  References  to  the  facts  and  to  the 
parties  will  be  according  to  the  record  in  Whitcomb  v.  Htise. 
The  action  was  brought  to  recover  on  two  promissory  notes, 
Huse  being  sued  as  a  maker  and  Woodruff  as  an  indorser. 
Judgment  went  for  the  plaintiff  and  Woodruff  appeals. 

It  is  contended  by  the  appellant,  among  other  things,  that 
the  trial  court  erred  in  admitting  in  evidence  the  notary's 
certificates  of  protest  of  the  notes  sued  upon  and  also  his  cer- 
tificates  of  notice  of  protest.  The  ground  of  the  contention  is 
that  the  documents  failed  to  comply  with  the  terms  of  section 
795  of  the  Political  Code,  which  provides  that  protests,  stating 
certain  facts,  including  **the  reputed  place  of  residence'*  of 
the  party  to  a  bill  or  note  and  of  the  party  to  whom  it  was 
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given,  **and  the  postoffice  nearest  thereto,"  are  prima  facie 
evidence  of  the  matters  stated  in  them.  Both  of  the  instru- 
ments which  were  received  in  evidence  are  to  be  considered 
together  in  determining  whether  the  "protest"  is  so  complete 
*n  its  subject  matter,  under  section  795,  as  to  make  it  prima 
/ode  evidence  of  the  matters  stated  in  it  {Kellogg  v.  Pacific 
Box  Factory,  57  Cal.  327,  329) ;  although,  strictly  speaking, 
but  one  of  those  instruments  was  the  protest.  Taking  them 
both  together,  however,  they  make  no  showing  as  to  the  re- 
puted place  of  residence  of  either  Huse,  the  maker  of  the 
paper,  or  of  the  appellant,  the  payee.  They  show,  only,  as  far 
as  address  is  concerned,  the  location  of  the  "office"  of  Huse, 
except  that  they  show  that  the  notice  of  protest  was  mailed  to 
Huse  at  that  address  and  to  the  appellant  at  a  certain  desig- 
nated room  in  the  "Merchants  National  Bank  Bldg.,  Los  An- 
geles, Cal."  Notwithstanding  this  state  of  the  "protest,"  the 
respondent  insists  that  the  documents  were  admissible  in  evi- 
dence upon  the  authority  of  Kellogg  v.  Pacific  Box  Factory, 
iupra.  In  the  opinion  in  that  case  it  was  said,  at  page  330 : 
"It  [the  protest]  does  not  state  the  place  of  residence  of  the 
party  to  the  note,  nor  the  postoffice  nearest  thereto ;  and  be- 
cause it  does  not,  the  respondents  contend  that  it  was  inadmis- 
sible as  evidence.  It  does,  however,  state  that  everything 
which  is  certified  to  have  been  done  and  served  was  done  and 
served  at  San  Francisco.  The  letters  containing  notice  of  the 
protest  of  the  note  were  delivered  at  the  respective  places  of 
business  of  the  respondents,  and  in  each  instance  to  a  person 
of  discretion  having  charge  thereof.  As  that  was  done  at  San 
Francisco,  the  respondents'  place  of  business  must  have  been 
there,  and  it  was  not  necessary  to  state  that  the  San  Francisco 
postoffice  was  nearer  than  any  other  postoffice  to  San  Fran- 
cisco. A  delivery  of  the  notice  at  each  of  respondents'  places 
of  business  to  some  person  of  discretion  in  charge  thereof  obvi 
ated  the  necessity  of  delivering  it  at  or  sending  it  by  mail  to 
the  respective  residences  of  the  respondents;  and  therefore  it 
was  unnecessary  to  state  where  said  residences  were,  or  the 
postoffice  nearest  thereto." 

In  order  properly  to  determine  the  applicability  of  the 
Kellogg  case  to  the  present  question,  it  is  necessary  to  refer 
to  section  3144  of  the  Civil  Code,  which  was,  at  the  time  that 
case  was  decided,  and  now  is,  in  the  following  language* 

"A  notice  of  dishonor  may  be  given: 
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"1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place;  or, 

"2.  By  delivering  it  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party,  apparently  acting 
for  him ;  or, 

*'3.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  postoffice  most  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the 
postage  thereon.'* 

It  will  be  noted  from  the  text  of  the  Kellogg  case  that  notice 
of  dishonor  was  there  given,  under  the  alternative  allowed  by 
the  second  subdivision  of  section  3144,  by  a  delivery  at  the 
places  of  business  of  the  indorsers,  and  that  the  doctrine  of 
the  case  is  really  based  upon  that  fact.  The  ruling  amounts 
to  nothing  more  than  a  statement  that  the  language  of  section 
795  of  the  Political  Code  requiring  a  statement  of  the  reputed 
place  of  residence  and  of  the  postoffice  nearest  thereto  need 
not  be  followed  where  notice  of  dishonor  is  given  by  delivery 
of  the  notice  at  the  place  of  business.  Here,  however,  the 
situation  is  quite  different  Notice  of  protest  was  given  by 
mail  and  notice  may  be  given  in  that  manner  only  pursuant  to 
the  provisions  of  the  third  subdivision  of  section  3144,  which 
permits  a  mailing  to  residence  alone.  In  such  a  case  the  state- 
ment of  reputed  residence  and  of  the  nearest  postoffice  is  most 
material,  and  such  a  statement  is  of  the  very  essence  of  the 
** protest."  It  is  our  opinion  that  a  "protest*'  is  prima  facie 
evidence  of  the  matters  stated  in  it  only  when  it  contains  a 
recital  of  all  the  facts  material  to  the  case  in  which  it  is  offered 
in  evidence  and  which  are  mentioned  in  section  795.  The  sec- 
tion makes  the  "protest*'  prima  facie  evidence  of  thins^s  of 
which  it  ordinarily  would  be  no  evidence  at  all.  It  allows  a 
departure  from  the  usual  rules  of  evidence,  and  those  who 
would  avail  themselves  of  its  provisions  must,  therefore,  bring 
themselves  clearly  within  its  terms. 

The  judgments  are  reversed. 

Cionrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judcrmont  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  11,  1918. 
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[Civ.  No.  1769.    Third  Appellate  District.— May  15,  1918.] 
MARK  L.  BURNS,  Appellant,  v.  G.  P.  BAUER,  Respondent 

Action  on  Pbomissobt  Note — Lack  of  CoNsiDEauTioN — Fraud — 
Sufficiency  of  ETvidence. — In  this  action  by  the  assignee  of  a 
promissory  note  executed  to  a  corporation  in  payment  for  stock, 
it  is  held  the  evidence  supports  the  finding  that  there  was  no  con- 
sideration for  tlie  note,  and  that  it  was  obtained  by  the  corporation 
through  fraudulent  representations. 

Id. — Note  Procured  by  Fraud — Action  by  Assionee — Innocent 
Holder — Burden  of  Proof. — In  an  action  by  the  assignee  of  a 
corporation  on  a  note  given  in  payment  for  its  stock,  and  procured 
from  the  maker  by  fraud  and  misrepresentations,  the  burden  is 
upon  the  assignee  to  prove  he  is  an  innocent  holder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Porado  County.    N.  D.  Arnot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  G.  Eby,  for  Appellant 

Abe  Darlington,  and  Wm.  P.  Bray,  for  Respondent 

CHIPMAN,  P.  J. — Plaintiff  brought  the  action  to  recover 
on  a  promissory  note  executed  and  delivered  by  defendant  at 
Diamond  Springs,  California,  September  7,  1915,  to  Great 
Western  Securities  Corporation,  due  one  year  after  date  at 
seven  per  cent  interest,  assigned  to  plaintiff  by  the  following 
indorsement:  **Pay  to  the  order  of  Mark  L.  Burns,  Great 
Western  Securities  Corporation,  by  S.  H.  Whisner,  Pres. 
Payment  Guaranteed.     Signed:  S.  H.  Whisner." 

In  hifl  amended  answer,  defendant  admits  the  execution  of 
the  note  but  denies  that  it  was  executed  or  given  for  a  valuable 
or  any  consideration,  and  alleges  that  it  is  without  considera- 
tion and  void.  Denies  that  plaintiff  became  the  owne  r  or 
holder  of  said  note  before  maturity  or  that  he  is  the  owner  or 
holder  thereof  for  value  or  otherwise.  Alleges  that  said  note 
was  given  in  payment  of  certain  stock  of  said  Great  Western 
Securities  Corporation,  which  said  stock  was  represented  to 
defendant  by  said  corporation  '*to  be  valuable  and  to  be  rea- 
sonably worth  the  price  at  which  it  was  sold  to  defendant,  but 
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said  stock  was  then,  and  ever  since  has  been,  entirely  worthless 
and  was  known  at  the  time  of  said  agreement  to  sdl  the  same 
to  defendant  by  said  Great  Western  Securities  Corporation,  a 
corporation,  to  be  worthless  and  of  no  value  whatever;  and 
there  was  no  other  consideration  for  said  promissory  note'*; 
that  at  the  time  said  note  was  assigned  to  him,  plaintiff  knew 
that  it  was  without  consideration  and  knew  that  it  was  void 
and  that  the  stock  of  said  corporation  was  worthless,  and  that 
he  did  then  and  there  conspire  with  said  corporation  to  de- 
fraud defendant  by  having  said  note  indorsed  by  said  Whis- 
ner  to  plaintiff  "for  the  purpose  of  preventing  defendant 
from  making  his  defense  of  want  of  consideration  when  suit 
should  be  brought  upon  said  note";  that  "no  stock  was  ever 
issued  to  defendant  by  said  Great  Western  Securities  Corpo- 
ration, a  corporation,  until  the  time  of  the  pretended  assign- 
ment of  said  note  to  plaintiff." 

As  a  further  and  separate  answer  and  by  way  of  aflBrmative 
defense,  defendant  alleges  certain  facts,  most  of  which  were 
by  the  court  found  substantially  as  alleged,  and  may  be  stated 
as  given  in  the  findings,  as  it  will  shorten  somewhat  this  opin- 
ion. The  cause  was  tried  by  the  court  without  a  jury.  At  the 
close  of  the  trial  and  the  coming  in  of  the  closing  brief,  the 
court  made  the  following  minute  order : 

**In  our  opinion  the  plaintiff  was  not  an  innocent  purchaser 
for  value  of  the  note  sued  on.  The  inadequacy  of  the  con- 
sideration he  paid  for  the  note  put  him  upon  inquiry  as  to 
the  circumstances  under  which  the  note  was  given  and  the 
consideration  the  payee  had  given  Bauer.  This  was  easy  for 
him  to  have  done.  He  could  and  ought  to  have  communicated 
with  Bauer.  He  did  not  even  make  inquiry  of  Whisner.  His 
friend  Eby  was  the  secretary  of  the  payee.  He  made  no 
inquiry  of  him.  His  only  concern  was  to  ascertain  if  Bauer 
was  good.  There  was  no  need  of  rescission  because  the  stock 
was  valueless.  The  motion  to  strike  out  is  denied.  Counsel 
for  defendant  may  take  ten  days  to  prepare  and  serve  find- 
ings herein* 

"N.  D.  Abnot, 
''Judge." 

In  due  course  the  court  made  the  following  findings  of  fact: 
That  said  promissory  note  was  given  in  part  payment  for  750 
shares  of  the  capital  stock  of  said  Great  Western  Securities 
Corporation  (hereinafter  referred  to  as  the  Securities  Corpo- 
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ration) y  which  said  stock  was  and  is  of  no  value  whatever;  that 
on  July  8,  1916,  said  Securities  Corporation,  by  its  president, 
S.  H.  Whisner,  assigned  said  note  to  plaintiff  for  the  con- 
sideration paid  of  $350,  and  at  the  making  of  said  assignment 
the  said  Whisner  personally  guaranteed  payment  thereof,  no 
part  of  which  or  interest  thereon  has  been  paid ;  that  the  stock 
of  said  corporation,  in  part  payment  for  which  said  note  was 
given,  was  represented  to  defendant,  at  the  time  he  contracted 
to  purchase  the  same,  to  be  valuable  and  reasonably  worth  the 
price  at  which  it  was  sold  to  defendant,  to  wit,  the  sum  of  one 
dollar  per  share,  but  in  fact  said  stock  was  then  worthless  and 
of  no  value,  which  was  well  known  to  said  corporation;  ''and 
plaintiff,  at  the  time  said  note  was  assigned  to  him,  knew  that 
the  Great  Western  Securities  Corporation  was  involved  in  liti- 
gation, but  made  no  effort  to  ascertain  whether  or  not  said 
note  was  given  for  a  valuable  consideration.*'  The  transac- 
tion, as  found  by  the  court,  is  set  forth  as  follows  in  its  find- 
ings: '*That  on  the  seventeenth  day  of  February,  1914,  one 
J.  S.  Banner,  the  agent  of  said  Great  Western  Securities  Cor- 
poration, called  upon  defendant  at  his  home  in  the  County  of 
£1  Dorado,  state  of  California,  and  asked  him  to  become  a 
subscriber  for  shares  of  stock  in  Great  Western  Securities  Cor- 
poration, a  corporation.  Said  J.  S.  Danner  represented  to 
defendant  that  said  corporation  had  been  organized  for  the 
purpose  of  erecting  a  twenty-story  building  in  the  city  of 
Sacramento,  state  of  California,  and  he  further  stated  to  de- 
fendant that  said  corporation  had  obtained  an  option  on  a  lot 
on  J  Street  between  Fifth  Street  and  Sixth  Street  in  said 
"iity,  and  stated  that  work  on  said  building  would  commence 
Qot  later  than  October  31, 1914 ;  that  said  corporation  already 
had  a  building  permit  for  said  building  and  had  a  large  por- 
tion thereof  leased  to  prospective  tenants,  and  further  stated 
to  the  defendant  that  even  if  thirty  per  cent  of  said  building 
were  idle  and  untenanted,  the  net  income  therefrom  would  be 
fifteen  per  cent.  .  .  .  That  the  representations  of  said  J.  S. 
Danner,  as  agent  of  said  corporation,  as  aforesaid,  were  false 
jvt  the  time  said  representations  were  made  by  said  J.  S. 
Danner,  and  said  corporation  knew  that  said  representations 
^ere  false  at  the  time  said  Danner  made  the  same.  That  it 
^as  reliance  upon  the  representations  of  said  J.  S.  Danner, 
made  as  aforesaid,  that  caused  defendant  to  enter  into  the 
agreement  to  purchase  750  shares  of  the  capital  stock  of  said 
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plaintiflf  corporation,  and  if  it  had  not  been  for  said  repre- 
sentations aforesaid  defendant  would  not  have  entered  into 
said  agreement  to  purchase  said  stock.  .  .  .  That  by  reason  of 
the  representations  of  said  corporation  as  above  set  forth 
defendant  entered  into  a  contract  with  it  for  the  purchase  of 
750  shares  of  its  capital  stock  and  paid  on  account  thereof  a 
total  of  more  than  $622,  and  gave  the  promissory  note  men- 
tioned in  plaintiflf's  complaint  for  the  balance  of  the  agreed 
purchase  price  and  interest  remaining  due  at  the  date  of  said 
note.  That  if  it  had  not  been  for  the  false  and  fraudulent 
representations  of  said  corporation,  as  herein  set  forth,  de- 
fendant would  not  have  contracted  for  any  of  said  stock. 
That  the  promissory  note  sued  upon  herein  was  assigned  to  the 
plaintiff  by  said  Great  Western  Securities  Corporation,  by 
S.  H.  Whisner,  its  president,  on  the  eighth  day  of  July, 
1916;  that  the  consideration  paid  therefor  was  the  sum  of 
$350 ;  that  the  plaintiff  is  and  was  on  said  eighth  day  of  July, 
1916,  a  lawyer  engaged  in  a  general  law  practice;  that  the 
stock  for  which  said  note  was  given  in  part  payment  was  not 
issued  until  said  eighth  day  of  July,  1916,  but  was  issued  on 
said  day;  that  Mr.  P.  G.  Eby,  who  is  the  plaintiff's  attorney 
in  this  action,  was  the  secretary  of  said  Great  Western  Securi- 
ties Corporation  at  the  time  said  stock  was  issued  and 
at  the  time  this  action  was  commenced;  that  plaintiff, 
at  the  time  he  purchased  said  note,  knew  that  said  Great 
Western  Securities  Corporation  and  other  corporations  organ- 
ized and  controlled  by  said  S.  H.  Whisner  were  involved 
in  much  litigation;  that  plaintiff  made  no  inquiry  or  effort 
to  learn  whether  or  not  said  note  was  valid  and  given  for  a 
valuable  consideration,  but  did  inquire  into  the  financial  con- 
dition of  the  defendant  and  learned  that  he  was  able  to  pay 
the  note  and  then  purchased  the  same,  intending  to  bring  suit 
upon  it  if  it  should  not  be  promptly  paid.** 

As  conclusions  of  law  the  court  found  that  said  promissory 
note  was  procured  by  fraud  and  is  void  for  want  of  considera- 
tion; that  plaintiff  is  not  an  innocent  purchaser  nor  a  brrna 
fide  holder  of  said  note ;  that  plaintiff  is  entitled  ^o  take  noth- 
ing by  this  action ;  that  said  note  be  canceled  by  the  clerk  of 
this  court,  and  that  defendant  recover  his  costs  o{  suit  herein. 

Judgment  was  accordingly  entered,  from  which  plaintiff  ap- 
peals. 


Digiti 


zed  by  Google 


May,  1918.]  Burns  v.  Bauee.  255 

The  evidence  abundantly  supports  the  findings  that  there 
was  no  consideration  for  the  note  sued  upon,  and  that  it  was 
obtained  by  the  Securities  Corporation  through  false  and 
fraudulent  representations.  Not  only  is  defendant's  narrative 
of  the  fake  statements  made  to  him  by  the  Securities  Corpor- 
ation's  agents  uncontradicted,  but  the  record  contains  speci- 
mens of  the  literature,  highly  misleading,  gotten  out  by  the 
Securities  Corporation  and  exhibited  to  its  victims,  including 
defendant,  as  inducement  to  purchase  its  shares.  As  part  of 
this  promotion  propaganda  is  found  in  the  record  the  photo- 
graph of  an  imposing  structure  of  architectural  beauty  loom- 
ing skyward  to  the  ambitious  height  of  twenty  stories,  twice 
the  height  of  any  of  the  finer  business  buildings  in  the  city  of 
Sacramento.  These  flaming  photographs  were  accompanied 
by  commendatory  letters  written  by  officials  of  prominent 
banks  in  said  city  which,  while  not  indorsing  the  corporation, 
or  its  financial  standing,  spoke  in  encouraging  terms  of  the 
project  to  erect  such  a  building.  In  short,  the  evidence  shows 
that  a  gross  fraud  was  perpetrated  by  that  corporation  on 
defendant  in  inducing  him  to  purchase  its  stock.  It  was  to 
throttle  in  their  infancy  just  such  schemes  as  this  that  our 
"Blue  Sky  Law"  (Investment  Companies  Act,  Stats.  1913, 
p.  715)  was  enacted,  and  it  was  the  imposition  being  practiced 
on  a  confiding  public  by  promoters  of  such  schemes  which  gave 
birth  to  the  law. 

The  only  question  in  the  case  worthy  of  further  considera- 
tion is  connected  with  the  findings  in  respect  of  plaintiflE's  re- 
lation to  the  promissory  note,  the  subject  of  the  action. 

The  court  found  that  the  note  sued  on  was  assigned  to  plain- 
tiff by  the  Securities  Corporation  on  July  8,  1916,  by  S.  H. 
"Whisner,  its  president,  and  plaintiff  paid  therefor  $350 ;  that 
plaintiff  at  that  time  was  a  lawyer  engaged  in  a  general  law 
practice ;  that  the  stock  for  which  said  note  was  given  in  part 
payment  was  issued  on  the  same  day ;  that  plaintiff's  attorney 
in  this  action  was  the  secretary  of  said  Securities  Corporation 
at  the  time  said  stock  was  issued  and  at  the  time  this  action 
was  commenced;  that  at  the  time  he  purchased  said  note, 
plaintiff  knew  the  said  Securities  Corporation  or  other  corpo- 
rations organized  and  controlled  by  said  Whisner  were  in- 
volved in  litigation;  "that  plaintiff  made  no  inquiry  or  effort 
to  learn  whether  or  not  said  note  was  valid  and  given  for 
a  valuable  consideration  but  did    inquire  into  the  financial 
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condition  of  the  defendant  and  learned  that  he  was  able  to 
pay  the  note  and  then  purchased  the  same  intending  to  bring 
suit  upon  it  if  it  should  not  be  promptly  paid."  The  face 
value  of  the  note  when  transferred  was  $423.33.  It  was, 
therefore,  discounted  to  the  extent  of  $73,  and  no  explanation 
is  given  why  the  Securities  Company  was  willing  to  sell  the 
note,  falling  due  in  so  short  a  time,  for  so  great  a  discount, 
the  maker  of  which  concededly  was  able  to  pay  it;  nor  is  there 
any  explanation  of  the  fact  that  the  president  of  the  payee 
corporation  was  required  by  the  plaintiff  to  personally  guar- 
antee the  payment;  nor  why  plaintiff  did  not,  after  the  de- 
fendant had  refused  to  pay  the  note,  call  upon  the  guarantor 
for  payment  before  bringing  suit  against  the  maker,  which, 
under  the  circumstances  shown,  would  have  been  a  natural 
thing  to  do  and  upon  whom  he  had  the  right  to  call  imme- 
diately without  demand  or  notice.  (Civ.  Code,  sec.  2807.) 
Plaintiff  testified  that  he  made  no  inquiry  from  the  president 
of  the  company  as  to  his  authority  to  assign  the  note,  nor  from 
the  secretary  of  the  corporation,  his  attorney  herein,  as  to  the 
consideration  given  for  the  note  nor  as  to  any  of  the  circum- 
stances under  which  it  was  given,  nor  as  to  any  fact  from  any 
person  except  to  ascertain  that  defendant  was  able  to  pay  it. 
Plaintiff  was  an  attorney  at  law  engaged  in  the  practice  of 
his  profession  and  did  not  claim  to  be  a  purchaser  of  com- 
mercial paper  in  the  regular  course  of  his  business.  Plaintiff 
testified  that  he  did  not  purchase  the  note  with  the  intention 
of  bringing  suit  should  defendant  fail  to  pay,  and  that  if  he 
had  supposed  it  would  have  been  necessary  for  him  to  do  so, 
he  would  have  had  nothing  to  do  with  it.  The  finding  of  the 
court  is  to  the  contrary,  and  if  it  was  not  justified  in  doing  so, 
there  remain  findings  sufficiently  supported  by  the  evidence  to 
justify  the  judgment. 

The  rule  in  this  class  of  cases  is  stated  in  Jordan  v.  Oraver, 
99  Cal.  194,  [33  Pac.  908].  In  that  case  plaintiffs  purchased 
the  promissory  note  in  question  **  before  maturity  and  for  one- 
half  of  its  face  value,  with  knowledge  upon  inquiry  previously 
made  of  the  maker's  solvency,  but  without  inquiry  as  to  the 
consideration  thereof ;  nor  was  there  any  reason  or  explanation 
given  for  the  purchase  of  the  note  at  a  price  so  grossly  inade- 
quate to  its  actual  value.  These  circumstances,*'  said  the 
court,  "were  of  themselves  sufficient  to  arouse  the  suspicions 
of  an  ordinarily  prudent  man  and  put  him  on  inquiry  as  to 
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the  consideration,  therefore  material  for  the  consideration  of 
the  jury  in  determining  whether  the  purchase  was  made  by 
plaintiflEs  in  good  faith.*'  The  rule  there  stated  "as  well  set- 
tled" was:  "Where  fraud  or  illegality  in  the  inception  of  the 
note  is  shown  by  the  maker,  the  burden  of  proof  is  then  cast 
upon  tile  indorsee  to  show  that  he  is  an  innocent  holder''  (cit- 
ing cases),  and  the  court  said:  "The  plaintiffs  must,  therefore, 
in  order  to  sustain  the  burden  thus  cast  upon  them,  show  that 
they  purchased  the  note  before  maturity  in  good  faith,  for 
value  in  the  usual  course  of  business,  and  'under  circumstances 
which  create  no  presumptions  that  they  knew  the  facts  which 
impeach  its  validity.  (1  Daniel  on  Negotiable  Instruments, 
4th  ed.,  sec.  815.) '  " 

It  is  a  fair  inference  from  the  evidence  that  the  president 
and  secretary  of  the  corporation  knew  that  its  stock,  which  was 
the  consideration  given  for  the  note  sued  upon,  was  sold  under 
false  representations  and  that  there  was  in  fact  nothing  of 
value  given  as  a  consideration  for  the  note.  We  think,  too, 
that  the  facts  and  circumstances  elicited  at  the  trial  were  such 
as  justified  the  court  in  its  conclusion  "that  plaintiff  is  not 
an  innocent  purchaser  nor  a  bona  fide  holder  of  said  note." 
The  circumstances  under  which  the  note  was  sold  to  plaintiff ; 
the  heavy  discount  offered  so  near  to  the  due  date  of  the  note, 
the  maker  of  which  was  known  by  both  the  corporation  and 
plaintiff  to  be  able  to  pay,  would  have  suggested  to  an  ordi- 
narily prudent  man  that  there  might  be  some  infirmity  in  the 
paper  and  that  it  might  not  be  safe  to  rest  wholly  on  an  in- 
quiry as  to  the  ability  of  the  maker  of  the  note  to  pay  it  when 
due.  We  do  not  think  that  plaintiff  sustained  the  burden 
which  was  cast  upon  him  by  proof  that  the  note  was  tainted 
with  fraud  and  was  without  consideration.  Plaintiff  was  put 
upon  inquiry  which,  had  it  been  reasonably  pursued,  would 
have  placed  him  in  possession  of  the  facts.  He  testified:  "I 
think  Mr.  Whisner  [his  guarantor]  is  able  to  reimburse  me 
and  will  do  so,  I  think,  if  I  am  unsuccessful  in  this  case."  It 
is  not  improbable  that  his  reliance  upon  Mr.  Whisner 's  ability 
to  respond  to  his  guaranty  led  plaintiff  to  be  indifferent  as  to 
the  circumstances  surrounding  the  execution  of  the  note.  His 
investment  was  safe  in  any  event. 

We  think  the  judgment  should  be  affirmed,  and  it  ia  so 
ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred* 

•7  OaL  App.~17 
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[CiT.  No.  2410.    First  Appellate  District.— May  16,  1918.] 

M.  DAVIDSON,  Appellant,  v.  M.  RAFAEL  et  al.,  Defend- 
ants;  C.  RAFAEL,  Respondent. 

Action  cm  Promissobt  Note — Interesi^— Rats  in  Excess  of  I^mita- 
TioN  OF  Personal  Pbopebty  Bbokeb's  Act— When  Allowable. — 
In  an  action  on  a  promissory  note  bearing  interest  at  the  rate  of 
five  per  cent  per  month,  interest  is  to  be  calculated  at  such  rate  in 
the  judgment,  where  the  note  is  unsecured  and  no  showing  made 
that  the  plaintiff  was  a  personal  property  broker. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  G.  Weiss,  for  Appellant 

M.  H.  Wascerwitz,  for  Respondent 

THE  COURT.— The  plaintiff  brought  suit  upon  a  promis- 
sory  note  executed  by  the  defendants,  husband  and  wife,  bear- 
ing interest  at  the  rate  of  five  per  cent  per  month.  Defendant 
C.  Rafael  filed  her  answer,  in  which  she  set  up  the  defenses  of 
payment,  want  of  consideration,  and  false  pretenses  used  in 
obtaining  her  signature  to  the  obligation.  The  court  found  all 
these  issues  in  favor  of  the  plaintiff,  but  also  found  that  the 
contract  to  pay  interest  at  the  rate  of  five  per  cent  per  month 
was  unreasonable,  unconscionable,  and  usurious.  Accord- 
ingly, in  arriving  at  the  amount  due  to  the  plaintiff  the  couii; 
allowed  interest  on  the  principal  of  the  note  at  the  rate  of  two 
per  cent  per  month  from  the  time  interest  was  payable ;  and 
it  appearing  that  the  defendant  had  paid,  during  a  period  of 
about  two  years,  interest  at  the  higher  rate,  the  court  credited 
three-fifths  of  the  sum  thus  paid  as  interest,  namely,  three  per 
cent  per  month,  on  the  principal  of  the  note,  and  entered  judg- 
ment for  the  plaintiff  for  the  balance. 

The  note  in  suit  being  unsecured,  and  there  having  been  no 
showing  in  the  court  below  that  the  plaintiff  was  a  personal 
property  broker,  and  therefore  subject  to  the  provisions  of  the 
act  limiting  the  interest  allowed  to  be  charged  by  such  brokers 
to  two  per  cent  per  month,  it  is  urged  by  the  appellant  that  the 
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method  of  calculation  adopted  by  the  trial  court  was  incor- 
rect; that  the  parties  having  agreed  upon  the  rate  of  interest, 
it  should  have  been  allowed  in  accordance  with  the  terms  of 
the  agreement  until  the  entry  of  judgment.  (Civ.  Code,  sec. 
1918.)  Counsel  for  the  respondent,  while  pointing  out  that 
the  interest  already  paid  by  his  client  amounts  to  a  sura 
greater  than  the  principal  of  the  note  plus  seven  per  cent 
interest  per  annum,  concedes  that  legally  the  plaintiff  was  en- 
titled  to  his  pound  of  flesh  and  confesses  error.  Accordingly, 
it  is  ordered  that  the  judgment  be  reversed  and  the  cause  re- 
manded for  a  new  triaL 


[(St.  No.  2424.    First  AppeHate  District— May  !«,  1918.) 

ELEANOR   MATTHEWS,   Appellant,   v.    HUGH 
MATTHEWS,  Respondent. 

DlVORCB  —  AUMONT  —  MODITICATION     OF     DECREB  —  CHANGED     CiRCUM 

9TAN0E8. — An  order  modifying  an  interlocutory  decree  of  divorce 
lA  respect  to  allowance  of  alimony  will  not  be  disturbed  on  appeal 
where  it  was  shown  that  the  wife  had  acquired  an  interest  in  im- 
proved real  property  from  which  she  derived  an  income. 
Id. — Agreement  as  to  Amount— Conpuct  of  Evidence— Appeal.- • 
An  order  modifying  an  interlocutory  decree  of  divorce  in  respect 
to  allowance  of  alimony  will  r.ot  be  disturbed  on  appeal  where  the 
evidence  as  to  the  existence  of  an  alleged  agreement  relating  to 
the  amount  was  conflicting. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  modifying  an  interlocutory  de- 
cree of  divorce.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Algernon  Crofton,  and  Gillogley,  Crofton  &  Payne,  for 
Appellant. 

1. 1.  Brown,  and  A.  P.  Crist,  for  Respondent. 

THE  COURT. — Appeal  from  an  order  moclifyiTiir  nn  inter- 
locutory decree  of  divorce  in  respect  to  allowaiicc  of  alimony. 
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It  appears  from  the  record  that  on  November  3,  1915, 
Eleanor  Matthews,  the  plaintiff,  obtained  an  interlocutory  de- 
cree of  divorce  from  her  husband,  Hugh  Matthews,  upon  the 
ground  of  extreme  cruelty.  Summons  was  served  personally 
upon  defendant,  who  made  no  appearance.  By  the  decree  the 
defendant  was  ordered  to  pay  to  the  plaintiff  $125  monthly 
as  a  permanent  allowance,  beginning  November  8,  1915.  On 
April  22,  1916,  the  defendant  moved  to  modify  the  decree  in 
this  respect.  On  June  27,  1916,  the  court  made  an  order  re- 
ducing the  allowance  to  one  hundred  dollars,  and  from  this 
order  the  plaintiff  appeals. 

Three  points  are  urged  for  reversal:  (1)  That  the  court  had 
no  power  to  modify  the  decree  unless  it  appeared  on  the  hear- 
ing of  the  motion  that  the  circumstances  of  the  parties  had 
changed  since  the  original  decree  was  made.  (2)  That  the 
parties  had  entered  into  an  agreement  with  reference  to  ali- 
mony, which  the  court  had  no  authority  to  modify.  (3)  That 
the  decree  should  not  have  been  modified  for  the  reason  that 
the  amount  allowed  therein  was  and  is  proper. 

In  support  of  his  position  the  attorney  for  appellant  has 
furnished  us  with  an  instructive  and  carefully  prepared  brief 
upon  the  legal  questions  involved  and  upon  which  he  relies  for 
reversal ;  but  we  are  of  the  opinion  that  all  of  these  points  re- 
solved themselves  into  questions  of  fact,  which,  under  conflict- 
ing evidence  having  been  determined  adversely  to  appellant, 
such  determination  is  conclusive  here. 

The  question  whether  there  was  a  sufficient  change  in  the 
circumstances  of  the  parties  accruing  since  the  decree  was 
amply  shown  by  the  evidence.  It  aflBrmatively  appears  that 
plaintiff  had  acquired  an  interest  in  improved  real  property 
from  which  she  derived  an  income. 

With  reference  to  the  existence  of  the  agreement  relating  to 
the  amount  of  alimony  to  be  allowed,  no  evidence  was  pre- 
sented aside  from  the  aflBdavits  of  plaintiff  and  defendant. 
These  were  conflicting  on  the  subject.  The  existence  of  the 
agreement,  therefore,  merely  presented  another  question  of 
fact.  True,  there  is  no  express  finding  on  the  subject,  but  this 
must  be  presumed  in  the  absence  thereof  in  support  of  the 
judgment. 

What  we  have  said  with  reference  to  the  foregoing  questions 
applies  with  equal  force  to  the  tliird  point  relating  to  the  ques- 
tion  of  proper  allowance. 
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Afl  above  shown,  a  different  and  changed  condition  in  the 
circumstances  of  the  parties  had  occurred  since  the  rendition 
of  the  decree.  All  of  these  questions  were,  under  conflicting 
evidence,  addressed  to  the  sound  discretion  of  the  court. 
There  is  no  claim  or  showing  that  this  discretion  was  arbi- 
trarily exercised  or  abused. 

For  the  reasons  given  the  order  appealed  from  ia  afiSrmed. 


[Civ.  No.  2288.    First  AppeUate  IHstrict.—May  16,  1918.] 

GUSTIN  WHITE  et  al.,  Copartners,  etc.,  Respondents,  v. 
WESTERN  FISH  COMPANY  et  al.,  Defendants;  AN- 
TONIO TRAPANI,  Appellant. 

Neoligbncb — Collision  Between  Automoboji  and  Taxicab — Oonflict 
OF  Evidence — Findings  Conclusive  on  Appkau — In  an  action  for 
damages  resultiDg  from  a  collision  between  an  automobile  and  taxi- 
cab,  where  the  evidence  is  conflicting  and  contradictory  as  to  whether 
the  collision  was  due  to  the  negligence  of  the  driver  of  the  taxicab 
or  to  the  defendant,  the  findings  of  the  trial  court  will  not  be  dis- 
turbed on  appeal. 

Id.— Damages— CoNFUCT  of  Evidenci — Question  foe  Trial  Couet. — 
Where  the  testimony  as  to  damages  is  conflicting,  the  amount  to 
be  awarded  is  a  question  for  the  determination  of  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciseo.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Madden,  for  Appellant 

Harry  I.  Stafford,  for  Respondents. 

THE  COURT.— The  appellant,  Antonio  Trapani,  while 
driving  his  automobile  at  the  intersection  of  Webster  and 
Geary  Streets  in  the  city  of  San  Francisco  one  stormy  night, 
collided  with  a  taxicab  owned  by  the  plaintiffs.  The  trial 
court  gave  judgment  against  Trapani  for  $520.05,  and  from 
this  judgment  he  appeals. 

The  appeal  presents  nothing  but  the  disputed  question  of 
fact  whether  the  collision  wag  due  to  the  negligence  of  the 
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plaintiff 's  driver  or  the  defendant  Trapani.  The  evidence, 
as  is  usual  in  such  cases,  is  conflicting  and  contradictory.  The 
trial  court  accepted  the  statements  of  plaintiff's  witnesses. 
We  have  examined  the  record  with  care  and  find  no  reason  to 
disturb  the  findings  of  the  trial  court. 

Complaint  is  made  that  the  damages  awarded  were  too  large, 
but  on  this  subject  also  the  testimony  was  conflicting,  and  it 
was  a  question  for  the  trial  court  to  determine. 

The  judgment  is  aflBrmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  15, 1918. 


[Crim.  No.  741.    First  AppeUate  District.— May  16,  1918.] 

THE    PEOPLE,    Respondent,    v.    ANDREW    SWENSEN, 

Appellant. 

Criminal  Law— Commission  of  Lewd  Act — Evidence — Explanations 
OF  Defendant — Question  for  Jury — Appeal. — In  a  prosecution  for 
the  commission  of  a  lewd  act  upon  the  person  of  a  child,  the  truth 
or  falsity  of  explanations  made  by  defendant  as  to  his  situation 
and  conduct  is  for  the  determination  of  the  jury,  and  its  functions 
cannot  be  usurped  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  Cabaniss, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  P.  Wickes,  and  Karl  F.  Kennedy,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan,  for 
Respondent. 

THE  COURT. — The  defendant  was  accused  of  committing 
a  lewd  act,  as  denounced  in  section  288  of  the  Penal  Code, 
upon  the  person  of  a  child  three  and  a  half  years  of  age.  He 
was  convicted  of  an  attempt  to  commit  this  crime.  He  was 
found  in  a  basement  with  the  child.    Her  clothes  were  down. 
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She  had  a  nickel,  which  she  said  he  gave  her.  He  contradicted 
this  statement.  He  ran  when  discovered  emerging  from  the 
basement,  but  was  pursued  and  arrested.  Various  plausible 
explanations  of  his  situation  and  conduct  are  offered  by  his 
counsel,  upon  which  we  are  asked  to  say  that  the  verdict  is  not 
sustained  by  the  evidence.  All  these  explanations  were  by  the 
record  presented  to  the  jury.  We  cannot  nor  have  we  any  dis- 
position to  usurp  their  functions  in  determining  the  truth  or 
falsity  of  these  explanations. 

It  is  also  contended  that  the  evidence  failed  to  show  an  at- 
tempt to  commit  the  crime.  We  think,  however,  that  it  is 
snfiScient  for  this  purpose. 

Some  complaint  is  made  of  the  refusal  of  the  court  to  give 
certain  stock  instructions  requested  by  the  defendant;  but 
these  instructions  were  all  given — in  different  language,  it  is 
true — but  in  effect  by  the  court  in  its  charge  to  the  jury. 

The  judgment  is  aflBrmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15, 1918. 


[dv.  No.  2374.    First  Appellate  District.— May  16,  1918.] 

BRADLEY   COMPANY    (a   Corporation),   Respondent,   v. 
EMMA  R.  BRADLEY,  Appellant. 

Teuot  —  Dbkd  Absolute  on  Face  —  Paeol  Evidence  —  Statute  of 
Feauds. — Under  the  statute  of  frauds  it  is  the  general  rule  that 
parol  evidence  cannot  be  received  to  prove  that  a  deed  absolute  on 
its  face  was  given  in  trust  for  the  benefit  of  the  grantor. 

Id. — Fraud — Exception  to  Rule. — ^Where,  however,  by  means  of  an 
oral  promise  made  without  nny  intention  of  performing  it,  one 
obtains  an  absolute  deed  without  giving  any  consideration  there- 
for, it  is  a  case  of  actual  fraud,  and  the  statute  of  frauds  is  not 
a  bar  to  relief. 

Id. — Constbuctivb  Fraud — Violation  of  Promise  to  Reconvey. — If 
a  grantee  by  means  of  a  parol  promise  to  reconvey  obtains  an  abso- 
lute deed  without  consideration  from  one  to  whom  he  stands  in  a 
confidential  relation,  the  breach  of  the  promise  la  constructive  fraud, 
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although  at  the  time  it  waa  made  there  waB  no  intention  not  to 
perform. 

Id. — ^Action  to  Declarb  Trust — Sufficiknot  of  Evidence. — In  this 
action  to  declare  defendant  an  involuntary  trustee  of  certain  real 
property,  it  is  held  that  the  evidence  sustains  the  finding  that  the 
conveyance  was  made  upon  the  understanding  that  the  property 
was  to  be  held  in  trust  and  to  be  reconveyed  upon  demand. 

Id. — Existence  of  Confidential  Relationship— Sufficiency  of  Evi- 
dence.— In  this  action,  it  is  also  held  that  the  evidence  supports 
the  finding  that  a  confidential  relationship  existed  between  the 
parties  at  the  time  of  the  delivery  of  the  deed. 

Id. — Confidential  Relationships — Inference  from  Proven  Facts. — 
There  are  certain  relationships  from  the  existence  of  which  the  law 
infers  special  confidence,  such  as  those  of  husband  and  wife,  parent 
and  child,  guardian  and  ward,  counsel  and  client,  etc.,  but  it  also 
exists  in  numerous  cases  where  the  facts  proven  will  warrant  the 
inference. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Baer,  for  Appellant. 

Stoney,  Rouleau  &  Stoney,  and  OrviUe  C.  Pratt,  Jr.,  for 
Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  plaintiff  declaring  defendant  an  in- 
voluntary trustee  of  certain  real  property  and  ordering  an  ac- 
counting. 

The  facts  pertinent  to  this  appeal,  outside  of  those  stated  in 
the  course  of  this  opinion,  are  fully  set  out  in  Bradley  Covu 
party  v.  Bradley,  post,  p.  270,  [173  Pac.  1009]. 

The  complaint  alleges  and  the  court  found  that  one  Richard 
Bradley,  respondent's  predecessor  in  interest,  owned  a  lot  on 
Gough  Street,  in  San  Francisco,  on  November  10,  1906 ;  that 
he  desired  to  borrow  money  on  said  property,  and.  in  order  to 
do  so  without  appearing  himself  as  the  borrower,  he  made  a 
conveyance  thereof  to  the  defendant  in  order  that  she  might 
borrow  money  upon  it  for  him ;  that  on  said  date,  without  re- 
ceiving any  consideration  therefor,  he  conveyed  the  same  to 
her  by  a  grant,  bargain,  and  sale  deed,  and  that  she  orally 
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promised  and  agreed  to  take  and  hold  said  property  in  trust 
for  him,  and  to  borrow  money  by  mortgage  upon  it,  and  on 
demand  to  reconvey  it  to  him;  that  at  said  time  and  for  a 
period  prior  thereto  defendant  was  and  had  been  the  confiden- 
tial agent  of  Bradley,  and  that  said  conveyance  was  made  in 
implicit  reliance  upon  the  confidential  relations  existing  be- 
tween Bradley  and  the  defendant.  The  complaint  also  averred 
that  defendant  refused  to  reconvey,  and  had  repudiated  said 
trust,  and  prayed  that  defendant  be  declared  an  involuntary 
trustee,  and  that  she  be  compelled  to  account  for  the  rents  and 
profits  of  said  real  property.  Other  details  are  set  forth  in 
the  complaint,  but  the  foregoing  is  suflScient  for  a  considera- 
tion of  the  case. 

The  facts  alleged  are  specifically  denied  by  the  answer, 
which  avers  that  the  conveyance  was  made  for  the  purpose  of 
transferring  to  the  defendant  the  title  to  said  property  in  fee 
simple  absolute  without  any  conditions,  qualifications,  or  limi- 
tations, and  not  for  the  purposes  alleged  in  plaintiff's  amended 
complaint. 

As  just  shown,  the  theory  of  plaintiff's  case  was  based  upon 
the  existence  of  a  confidential  relationship  between  Bradley 
and  the  defendant.  As  to  this  it  is  to  be  noted  that  at  the 
time  of  the  conveyance  they  were  not  husband  and  wife,  but 
were  married  about  three  years  later. 

Under  the  statute  of  frauds  it  is  the  general  nile  that  parol 
evidence  cannot  be  received  to  prove  that  a  deed  absolute  on 
its  face  was  given  in  trust  for  the  benefit  of  the  grantor. 
Where,  however,  by  means  of  an  oral  promise  made  without 
any  intention  of  performing  it,  one  obtains  an  absolute  deed 
without  giving  any  consideration  therefor,  it  is  a  case  of  actual 
fraud,  and  the  statute  of  frauds  is  not  a  bar  to  relief. 
(Feeney  v.  Howard,  79  Cal.  525-527,  [12  Am.  St.  Rep.  162, 
4  L.  R.  A.  826,  21  Pac.  984].)  But  this  case  does  not  fall 
within  that  exception  to  the  general  rule.  It  is  claimed,  how- 
ever,  that  it  falls  within  the  exception  to  the  rule  declared  in 
Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St.  Rep.  189,  17  Pac. 
689],  to  the  effect  that  if  a  grantee  by  means  of  a  parol  prom- 
ise to  reconvey  obtains  an  absolute  deed  without  consideration 
from  one  to  whom  he  stands  in  a  confidential  relation,  the 
breach  of  the  promise  is  constructive  fraud,  although  at  the 
time  it  was  made  there  was  no  intention  not  to  perform. 
(Dimond  v.  Sanderson,  103  Cal.  97-102,  [37  Pac.  189].    See, 
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also,  Feeney  v.  Howard,  supra;  Adams  v.  Lamhard,  80  Cal. 
426,  [22  Pac.  180].)  The  law,  from  considerations  of  public 
policy,  presumes  such  transactions  to  have  been  induced  by 
undue  influence. 

With  the  law  as  thus  stated,  the  parties  to  this  appeal  are  in 
accord,  the  only  serious  dispute  between  them  being  as  to 
whether  or  not  the  evidence  in  this  case  sustains  the  finding 
of  the  trial  court,  to  the  effect  that  at  the  time  of  the  conve3'- 
ance  in  question  there  existed  a  confidential  relationship  be- 
tween Bradley  and  the  defendant. 

Before  considering  that  point  it  may  be  well  to  say  that  the 
evidence  in  the  record  abundantly  supports  the  finding  of  the 
trial  court  that  the  conveyance  was  made  by  Bradley  to  the 
defendant  upon  the  understanding  that  the  property  was  to  be 
held  in  trust  and  to  be  reconveyed  to  the  grantor  upon  de- 
mand. Bradley  lived  in  Porterville ;  the  defendant  in  San 
Francisco,  where  the  property  was  situated.  According  to  the 
former's  testimony,  after  the  conflagration  in  San  Francisco 
in  the  year  1906,  he  felt  disposed  to  do  what  he  could  to  aid 
in  the  rehabilitation  of  the  city,  and  accordingly  decided  to 
build  upon  the  lot  in  question,  but  did  not  have  the  ready 
money  with  which  to  do  so.  Being  connected  with  a  bank  in 
Porterville,  he  deemed  it  ill-advised  to  appear  in  the  capacity 
of  a  borrower,  so  he  made  a  grant,  bargain,  and  sale  deed  of 
the  lot  to  the  defendant,  upon  the  understanding  that  she 
would  borrow  a  certain  sum  of  money  from  the  Hibernia  Bank 
on  her  note,  giving  as  security  therefor  a  mortgage  on  the 
property,  and  at  any  time  thereafter,  upon  demand,  would 
reconvey  it  to  him.  According  to  the  remainder  of  the  evi- 
dence, including  numerous  letters  from  defendant  to  Bradley, 
addressed  to  him  at  Porterville,  it  appears  that  she  succeeded 
in  obtaining  the  suggested  loan,  and  then  proceeded,  according 
to  an  evident  arrangement  between  them,  to  superintend  the 
construction  of  the  proposed  building  according  to  plans  and 
specifications  submitted  to  and  adopted  by  Bradley.  All  the 
contracts  for  the  erection  of  the  building  were  submitted  to 
him  by  defendant  for  his  approval.  Many  of  the  payments 
on  account  of  the  work  were  made  by  his  personal  checks. 
Other  payments  were  made  by  her  out  of  the  borrowed  money, 
and  none  were  made  without  his  knowledge  and  consent. 
After  the  building  was  finished  the  rents  to  be  charged  for  the 
various  stores  and  flats  into  which  it  was  divided,  and  the 
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selection  of  an  agent  to  care  for  the  property,  were  decided  by 
him.  Contemplated  reductions  in  rent  were  submitted  by  de- 
fendant to  him.  In  this  connection  she  said  in  one  of  her  let- 
ters: **Let  me  know  your  prices."  In  another  she  said: 
**  After  attending  to  a  little  business  of  my  own  I  went  to  the 
Hibemia  Bank  to  look  after  your  business,"  referring  to  the 
Gough  Street  building.  In  a  third  letter,  speaking  of  certain 
alterations  in  the  structure,  she  wrote:  ''He  asked  my  opin- 
ion but  I  could  not  commit  myself,  but  told  him  he  should 
have  to  notify  you  ...  It  is  hard  for  me  to  do  or  say  any- 
thing when  you  are  the  one  to  be  suited." 

These  are  but  instances  of  many  similar  expressions  by  the 
defendant  in  her  letters  to  Bradley  covering  a  period  of  about 
two  years.  During  that  time  all  her  acts  and  conduct  with 
reference  to  the  property  were  consistent  with  the  claim  of 
Bradley,  and  inconsistent  with  her  present  claim  of  ownership. 

Coming  now  to  the  assertion  of  defendant  that  the  evidence 
does  not  sustain  the  finding  of  the  court  that  at  the  date  of 
the  conveyance  defendant  was  Bradley's  confidential  agent, 
and  that  he  was  induced  to  make  the  deed  by  the  confidence 
which  he  reposed  in  her,  and  the  belief  thereby  engendered 
that  she  would  perform  her  promise  to  reconvey  to  him  upon 
demand,  a  letter  written  by  her  to  Bradley  prior  to  the  convey- 
ance shows  that  at  that  time  Bradley  must  have  reposed  great 
confidence  in  the  defendant  and  that  they  entertained  for  each 
other  a  strong  aflPection.  That  this  condition  existed  at  the 
time  of  the  conveyance  in  November,  1906,  is  shown  in  nearly 
all  of  her  many  letters  written  while  the  building  on  Gough 
Street  was  in  course  of  construction  and  thereafter.  While 
those  letters  were,  in  part,  of  a  business  nature  and  business- 
like, they  still  indicate  that  the  relations  between  the  parties 
were  close,  intimate,  and  confidential.  According  to  her  own 
testimony,  for  several  years  prior  to  the  conveyance  she  and 
Bradley  were  engaged  to  be  married,  and  they  in  fact  were 
married  in  March,  1909.  Prom  the  facts  narrated  it  certainly 
cannot  be  held  that  their  relations  were  not  confidential,  nor 
that  defendant  was  not  the  confidential  agent  of  Bradley  at 
the  very  time  of  the  conveyance  of  the  property.  There  are 
certain  relationships  from  the  existence  of  which  the  law  in- 
fers special  confidence,  such  as  those  of  husband  and  wife, 
parent  and  child,  guardian  and  ward,  counsel  and  client,  etc., 
but  it  also  exists  in  numerous  cases  where  the  facts  proven 
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will  warrant  the  inference.  {Brottm  v.  Mercantile  T,  db  D. 
Co.,  87  Md.  377,  [40  Atl.  256] ;  Thomas  v.  Whitney,  186  HI. 
225,  [57  N.  B.  808,  810] ;  Stepp  v.  Frampton,  179  Pa.  St.  284, 
[36  Atl.  177,  179] .)  If  these  parties  had  been  married  at  the 
time  of  the  creation  of  the  trust,  the  law  would  have  presumed 
the  relationship  to  be  confidential,  and  the  oral  trust,  there- 
fore, enforceable;  yet  here  the  evidence  shows  that  the  confi- 
dence reposed  was  greater  before  than  after  marriage.  We 
think  that  the  trial  court's  conclusion  that  there  existed  at 
the  time  of  the  conveyance  a  confidential  relationship  between 
the  parties  is  abundantly  supported  by  the  evidence.  The 
judgment  is  affirmed. 

Beasly,  J.,  pro  ten^,  and  Zook,  J.,  pro  tern.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15,  1918. 


[av.  No.  2461.    Urst  Appellate  District.— May  16,  1918.] 

BRADLEY    COMPANY    (a    Corporation),    Appellant,    v. 
EMMA  E.  BRADLEY,  Respondent. 

Tbitst  —  Bepudiation — Use  ob  Occupation  of  Pbopebtt  Without 
Chaeojd— Trustee  not  Entitled. — A  trustee  who  fraudulently  re- 
fuses to  reeonvey  property  to  its  legal  owner,  and  who  repudiates 
the  trust,  is  not  entitled  to  use  or  occupy  any  part  of  the  trust 
property  free  of  charge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stoney,  Rouleau  &  Stoney,  and  Orville  C.  Pratt,  Jr.,  for 
Appelliuit 

Charles  Baer,  for  Respondent. 

KIERRIGAN,  J. — In  this  action  plaintiff  soni^ht  to  have  the 
defendant  declared  an  involuntary  trustee  for  the  plaintiflP 
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of  certain  real  property  described  in  the  complaint,  and  to 
compel  a  conveyance  thereof  to  the  plaintiff,  and  an  account- 
ing for  its  rents  and  profits  since  February  28,  1910. 

On  the  main  issue  in  the  case  judgment  went  in  favor  of  the 
plaintiff,  ordering  in  its  favor  a  conveyance  of  the  property. 
Defendant  appealed  therefrom,  and  said  judgment  has  this 
day  been  affirmed  by  this  court.  Plaintiff  also  took  an  appeal 
from  said  judgment,  being  dissatisfied  with  that  portion 
thereof  which,  as  the  result  of  the  accounting  had,  awarded 
to  the  defendant  the  sum  of  $800.21,  and  gave  to  her  a  lien 
upon  the  real  property  for  that  amount,  and  this  is  the  appeal 
which  is  now  before  us. 

The  sole  point  made  by  plaintiff  is  that  this  provision  of 
the  judgment  is  not  supported  by  the  findings. 

Summarized,  the  findings  show  that  prior  to  February  28, 
1910,  the  defendant  held  the  property  described  in  the  com- 
plaint in  trust  for  the  plaintiff;  that  on  that  date  she  repu- 
diated her  trust ;  that  since  that  time  down  to  June  18,  1915, 
when  the  court's  decision  was  made  and  filed,  she  had  received 
as  rents  for  the  property  certain  sums  of  money,  and  had 
made  various  disbursements  on  account  thereof,  with  which 
she  was  duly  debited  or  credited;  that  aside  from  the  collec- 
tion of  these  rents  by  her  she  had  during  the  period  mentioned 
occupied  and  used  a  flat  constituting  part  of  the  real  property, 
and  that  the  reasonable  value  of  such  use  and  occupation  was 
the  sum  of  one  thousand  six  hundred  dollars.  The  court,  how- 
ever,  in  its  conclusions  of  law,  did  not  charge  her  with  this 
one  thousand  six  hundred  dollars. 

In  this  regard,  we  think,  the  court  committed  an  error  as  a 
matter  of  law,  and  that  the  judgment,  instead  of  awarding  to 
the  defendant  as  the  result  of  the  account  so  taken  the  sum  of 
$800.21,  should,  upon  the  findings  in  favor  of  the  plaintiff, 
have  decreed  the  payment  to  it  by  the  defendant  of  the  sum 
of  $799.79. 

It  would  seem  to  be  too  '»lear  to  require  the  citation  of 
authority  that  a  trustee,  who  ** fraudulently  refuses*'  to  re- 
convey  property  to  its  legal  owner  and  who  repudiates  the 
trust,  is  not  entitled  to  use  or  occupy  any  part  of  the  trust 
property  free  of  charge;  but  if  the  citation  of  authority  be 
deemed  necessary,  see  Fricker  v.  Americtis  Mfg,  Co.,  124  '^a, 
165,  [52  S.  E.  65] ;  sees.  2273,  2275,  Civ.  Code. 
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Defendant  does  not  controvert  this  as  a  correct  statement  of 
a  legal  principle,  but  contends  that  plaintiff  is  not  in  a  posi- 
tion to  avail  itself  of  this  rule  of  law  on  the  face  of  the  record. 
There  is  no  merit  in  her  contention  in  this  behalf  that  the 
findings  relied  upon  by  plaintiff  are  of  probative  facts.  They 
are  true  ultimate  facts.  It  is  clear  from  these  findings,  which 
are  quite  full,  that  the  court  struck  an  erroneous  balance  by 
failing  to  charge  the  defendant  with  the  rental  value  of  over 
five  years  of  that  part  of  the  trust  property  which  she  occu- 
pied in  defiance  of  and  to  the  exclusion  of  plaintiff. 

It  appearing  from  the  face  of  the  record  that  the  court  com- 
mitted error  in  not  charging  the  defendant  with  the  amount 
which  it  found  to  be  the  value  of  her  use  and  occupation  of 
part  of  the  premises,  and  that  the  error  is  susceptible  of  cor- 
rection by  this  court  without  requiring  a  new  trial  of  the 
issues,  it  is  ordered  that  the  judgment  appealed  from  be  modi- 
fied in  the  following  particulars,  namely,  that  the  conveyance 
to  the  plaintiff  ordered  by  the  judgment  shall  be  made  free 
and  clear  of  any  lien  in  favor  of  the  defendant ;  that  the  por- 
tion of  said  judgment  which  decrees  that  the  defendant  owes 
nothing  to  plaintiff  and  that  the  plaintiff  is  indebted  to  the 
defendant  in  the  sum  of  $800.21  shall  be  stricken  out,  and  that 
said  judgment  shall  provide  that  the  plaintiff  shall  recover 
from  the  defendant  the  sum  of  $799.79.  As  thus  modified  the 
judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern,,  concurred. 


[Civ.  No.  2364.    First  Appellate  District.— May  16,  1918.] 

BRADLEY    COMPANY    (a    Corporation),    Appellant,    v. 
EMMA  R.  BRADLEY,  Respondent. 

Pleading — Ejectmbnt — Enforcement  of  Trust — Concurrent  Mainte- 
nance OF  Actions. — An  action  in  ejectment  and  an  action  to 
enforce  an  alleged  trust  as  to  the  same  parcel  of  land  may  be  main- 
tained concurrently. 

Ejectment — Cross-complaint  Quieting  Title — Verdict  on  Issues 
Raised  —  Failure  to  Adopt  —  Unsupported  Judgment. — In  an 
action  in  ejectment  to   recover  two  parcels  of  land,  in  which  the 
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defendant  filed  a  cross-complaint  to  quiet  title  to  one  of  sncb 
parcels,  a  judgment  quieting  such  title  cannot  be  sustained  where 
the  cause  was  tried  by  a  jury  and  the  court  did  not  adopt  the  ver- 
dict or  make  findings  in  conformity  therewith,  although  the  parties 
stipulated  that  the  fate  of  the  issues  raised  by  the  cross-complaint 
should  be  governed  by  the  verdict. 

Id. — Equity  Case — Adoption  of  Verdict — ^Duty  of  Court. — In  an 
equity  case,  or  on  an  equitable  issue,  the  verdict  of  the  jury  must 
be  expressly  adopted  by  the  court  in  some  unmistakable  manner, 
and  findings  made  by  it  in  conformity  to  such  verdict  or  in  rejec- 
tion of  it,  or  else  the  judgment  will  be  reversed  as  having  nothing 
to  support  it  in  such  a  case  or  on  such  an  issue. 

Id. — JuDOHBNT— Quieting  Title  to  Two  Parcels  of  Land— Scope  of 
Cboss-complaint. — In  an  action  in  ejectment  to  recover  two  parcels 
of  land,  a  judgment  in  favor  of  defendant  quieting  title  to  both 
parcels  upon  a  cross-complaint  which  sought  to  have  the  title 
quieted  as  to  one  parcel  only  is  unwarranted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSty  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing to  vacate  such  judgment.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stoney,  Rouleau  &  Stoney,  and  Orville  C.  Pratt,  Jr.,  for 
Appellant. 

Charles  Baer,  for  Respondent 

EIERBIGAN,  J. — This  is  an  appeal  from  an  amended  judsr- 
ment  in  an  action  in  ejectment  and  from  an  order  refusing 
to  vacate  such  judgment. 

A  brief  statement  of  the  facts  involved  will  be  conducive  to 
a  clearer  understanding  of  the  three  appeals  now  pending  in 
this  court  between  these  parties  in  regard  to  certain  property 
which  is  the  subject  of  their  contention. 

Prior  to  the  tenth  day  of  November,  1906,  and  to  the  com- 
mencement of  any  of  the  actions  (three  in  number)  pending 
between  these  parties,  plaintiff's  assignor,  Richard  Bradley, 
was  the  owner  of  two  pieces  of  real  property  situated  in  San 
Francisco.  On  the  date  mentioned  Bradley  made  a  convey- 
ance of  one  of  these  parcels — designated  in  the  record  as  the 
Gough  Street  property — to  the  defendant,  who  was  at  that 
time  single  and  bore  the  name  of  Mrs.  E.  R.  Buxton.     The 
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conveyance  was  in  trust  for  certain  purposes,  and  the  prop- 
erty was  to  be  reconveyed  to  Bradley  upon  demand.  There- 
after, desiring  to  procure  a  decree  establishing  title  to  these 
two  pieces  of  property  under  the  so-called  McEnerney  Act, 
and  appreciating  that  it  would  be  more  economical  to  attain 
this  object  by  one  action  rather  than  two,  Bradley  conveyed  to 
the  defendant  the  parcel  of  land  designated  in  the  record  as 
the  Butchertown  lot,  with  the  alleged  understanding  in  this  in- 
stance as  in  the  other  that  the  property  would  be  reconveyed 
to  him.  Prior  to  these  transactions  the  defendant  was  en- 
gaged to  marry  Bradley,  and  they  were  in  fact  married  about 
three  years  after  the  conveyance  to  her  of  the  Gough  Street 
property.  Later  they  became  estranged,  and  Mrs.  Bradley 
commenced  an  action  for  divorce  against  her  Husband.  About 
this  time  she  denied  her  trust  relation  to  the  properties,  claim- 
ing to  be  the  owner  of  both  parcels,  and  that  as  to  the  Gough 
Street  piece  she  had  paid  Bradley  a  certain  sum  for  it.  On 
April  9,  1911,  Bradley's  assignee  (plaintiff)  commenced  an 
action  against  the  defendant  to  enforce  the  alleged  trust  as 
to  this  parcel.  Thereafter,  in  June,  1911,  the  plaintiff,  not 
being  content  to  rest  on  that  equitable  suit  alone,  and  believ- 
ing too  that  a  certain  deed  made  by  the  defendant  reconveying 
the  lots  should,  under  the  attending  circumstances,  be  deemed 
to  have  been  delivered  to  Bradley,  in  which  event  the  equitable 
suit  would  fail,  commenced  a  second  suit — the  present  one — 
counting  on  a  legal  title  to  both  lots. 

That  it  is  proper  to  maintain  these  two  actions  concurrently 
is  not  disputed.  {O'Connor  v.  Irvine,  74  Cal.  435-441,  [16 
Pac.  236] ;  South  San  Bernardino  Land  etc.  Co.  v.  San  Ber- 
nardino Nat,  Bank,  127  Cal.  245-247,  [59  Pac.  699].)  In  a 
third  suit,  filed  February  27,  1915,  plaintiff  sought  to  enforce 
the  trust  as  to  the  Butchertown  parcel  and  to  compel  its  re- 
conveyance by  defendant.  The  status  of  this  case  is  not  before 
us. 

As  to  the  trust  suit,  which  was  filed  first,  a  demurrer  to  the 
complaint  was  sustained,  but  upon  appeal  the  order  sustaining 
the  demurrer  was,  in  1915,  reversed.  (Bradley  Company  v. 
Bradley,  165  Cal.  237,  [131  Pao.  750].) 

The  present  action,  being  the  second  one  commenced,  was 
tried  first,  the  trial  being  had  before  the  court  sittins?  with  a 
jury.  The  verdict  went  for  the  defendant,  and  judgment 
thereon  was  entered  in  her  favor  on  April  7,  1914.     On  Octo- 
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ber  6th  of  that  year  the  trial  judge  signed  an  order  amending 
this  judgment,  which  order  was  not  filed  or  entered  in  the 
judgment  book  until  June  21,  1915.  In  the  meantime  the 
parties  went  to  trial  in  the  trust  suit,  involving  the  equitable 
ownership  of  the  Qough  Street  property.  Judgment  therein 
went  for  the  plaintiff,  and  the  same  was  entered  in  June,  1915. 
The  appeals  are  here  on  separate  records,  and  will  be  sepa- 
rately considered. 

With  this  introductory  statement  we  will  now  review  the 
record  in  the  first  action  tried,  namely,  the  action  in  eject- 
ment covering  both  pieces  of  property. 

The  complaint  in  this  action  was  in  form  an  ordinary  com- 
plaint in  ejectment,  in  which  it  is  alleged  that  on  and  ever 
since  the  twentieth  day  of  January,  1908,  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the  two  parcels  of  land 
already  several  times  referred  to,  and  that  on  that  date  the 
defendant  unlawfully  and  without  right  or  title  entered  into 
possession  of  the  premises  and  ejected  the  plaintiff,  and  has 
ever  since  unlawfully  withheld  the  possession  thereof  from  the 
plaintiff.  The  prayer  was  for  the  restitution  of  the  premises 
and  for  damages.  In  defendant's  third  amended  answer  and 
cross-complaint  she  first  denied  the  material  averments  of  the 
complaint,  and  alleged  that  she  is  the  owner  and  in  possession 
of  the  property  involved.  She  next  set  forth  a  matter  of  spe- 
cial defense,  which  is  unimportant  on  this  appeal.  Finally, 
by  way  of  cross-complaint,  she  alleged  that  there  was  another 
action  pending  between  the  same  parties  covering  the  Gough 
Street  property,  referring  to  the  action  to  enforce  a  trust  as 
to  that  parcel.  She  also  made  the  usual  averments  appropri- 
ate to  an  action  to  quiet  title,  setting  forth  in  part  that  the 
plaintiff  asserted  a  claim  to  that  property  adverse  to  her  title; 
that  such  claim  was  wholly  without  right  and  was  subject  to 
her  title,  and  that  she  was  the  owner  of  the  property  and 
entitled  to  the  possession  thereof,  and  prayed  that  her  title  be 
quieted.  To  this  cross-complaint  the  plaintiff  filed  an  answer, 
denying  the  material  allegations  thereof. 

The  cause  was  tried,  and  after  the  testimony  was  all  in  and 
the  court  had  instructed  the  jury  it  was  stipulated  by  the  par- 
ties, at  the  suggestion  of  the  trial  judge,  as  we  understand  the 
matter,  that  the  fate  of  the  issues  raised  by  the  cross-complaint 
and  answer  thereto  should  be  governed  by  the  verdict  of  the 
jnr>'  upon  the  issues  framed  by  the  complaint  and  answer;  that 
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the  verdict  on  these  issues  should  be  regarded  as  a  determina- 
tion in  favor  of  the  prevailing  party  on  all  the  issues  raised 
by  all  the  pleadings. 

The  jury  found  for  the  defendant.  One  week  later,  on 
April  7,  1914,  and  after  a  discussion  with  counsel  for  the 
plaintiff  as  to  the  scope  of  the  stipulation,  counsel  for  the 
defendant  caused  a  judgment  to  be  entered  in  favor  of  de- 
fendant in  accordance  with  the  tenor  of  the  verdict  and  with- 
out reference  to  the  intent,  whatever  it  may  have  been,  of  the 
stipulation.  Six  months  later,  however,  and  without  notice 
to  the  plaintiff,  counsel  for  the  defendant  obtained  from  the 
trial  judge  an  order  amending  the  judgment,  incorporating 
therein  the  stipulation  entered  into  by  the  parties  at  the  con- 
clusion of  the  trial.  The  amended  judgment  was  made  to  read 
in  accordance  with  the  prayer  of  defendant's  cross-complaint, 
and  her  title  to  both  pieces  of  property  was  quieted  against  all 
claims  of  the  plaintiff.  Eight  months  after  the  order  amend- 
ing the  judgment  was  made  and  fourteen  months  after  the 
original  judgment  was  entered  the  amended  judgment  was 
filed.  Thereafter,  a  motion  to  set  aside  the  amended  judg- 
ment having  been  denied,  this  appeal  was  taken. 

Notwithstanding  the  issues  that  the  pleadings  may  be  said  to 
have  raised,  a  review  of  the  record  shows  that  the  case  was 
tried  exclusively  upon  the  issues  framed  by  the  complaint  and 
answer,  the  important  one  being  as  to  whether  or  not  the  de- 
fendant had  reconveyed  the  property  to  Bradley.  Plaintiff 
showed  that  the  defendant,  being  the  legal  owner  of  the  two 
parcels  of  property  on  May  5,  1908,  did  about  that  time  put  in 
a  safe  deposit  box,  to  which  she  gave  Bradley  access  by  send- 
ing him  a  key  thereto,  a  deed  of  conveyance  to  him  of  those 
parcels  duly  acknowledged;  that  thereafter  Bradley  on  two 
different  occasions  looked  at  the  deed,  held  it  in  his  hands, 
and  replaced  it  in  the  box,  from  which  it  was  thereafter  taken 
and  destroyed  by  the  defendant.  The  latter,  on  the  other 
hand,  testified  that  she  bought  the  Gough  Street  property  from 
Bradley  for  a  valuable  consideration,  and  that  the  deed  of  con- 
veyance claimed  by  plaintiff  to  have  been  delivered  to  Bradley 
by  her  was  put  in  the  box  as  stated,  but  with  the  understand- 
ing that  it  was  to  be  deemed  delivered  to  him  only  in  case 
he  survived  her.  She  further  testified  that  this  arrangement 
had  been  rescinded  on  account  of  a  loss  of  confidence  in  Brad- 
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ley  which  she  suffered  after  her  marriage  to  him,  whereupon 
she  removed  and  destroyed  the  deed. 

It  appears  that  some  evidence  crept  into  the  record  briefly 
disclosing  the  circumstances  pro  and  con  under  which  the  par- 
eels  of  property  were  conveyed  to  the  defendant ;  but  the  sole 
contested  question  in  the  case  in  its  last  analysis  was  as  to 
whether  or  not  from  the  facts  narrated  it  should  be  held  that 
there  had  been  a  delivery  to  Bradley  of  the  deed  which  had 
been  placed  by  the  defendant  in  the  safe  deposit  box.  No 
evidence  was  introduced  for  the  purpose  of  showing,  nor  was 
the  case  tried  on  the  theory,  that  the  defendant  had  and 
plaintiff  did  not  have  the  equitable  title  to  the  property.  The 
record  afiirmatively  shows  that  throughout  the  trial  no  men- 
tion was  made  of  the  equitable  issue  raised  or  purported  to 
be  raised  by  the  amended  answer  and  cross-complaint  of  the 
defendant  and  plaintiff's  answer  thereto,  until  just  before  the 
case  was  submitted  to  the  jury,  when  the  suggested  stipulation 
heretofore  referred  to  was  made  by  the  parties.  Under  these 
circumstances  it  would  appear,  granting  that  the  stipulation 
is  as  broad  in  its  scope  as  claimed  by  the  defendant,  that  plain- 
tiff's consent  thereto  was  an  excusable  inadvertence.  Indeed, 
its  possible  scope  was,  apparently,  not  understood  by  either 
party  until  shortly  after  the  verdict,  when  it  occurred  to  de- 
fendant's counsel  that  perhaps  they  were  entitled  to  a  judg- 
ment in  the  terms  of  the  amended  judgment,  and  they  asked 
for  a  stipulation  permitting  such  a  judgment  to  be  entered ; 
but  counsel  for  the  plaintiff  took  the  position  that  such  a  judg- 
ment would  not  be  supported  by  the  evicl-^nce,  that  therefore 
it  would  be  nugatory,  and,  if  entered,  they  would  at  once  ap- 
peal from  the  same.  Defendant's  counsel  at  the  time  acqui- 
esced in  this  view,  and  caused  to  be  entered  a  judgment  in 
accord  with  the  verdict  of  the  jury.  Six  months  later,  how- 
ever, counsel  for  defendant,  without  notice  to  plaintiff,  pro- 
cured an  amended  judgment  in  conformity  with  the  terms  of 
the  stipulation  referred  to,  and  fourteen  months  thereafter 
caused  the  same  to  be  filed,  a  decision  having  meanwhile  been 
rendered  in  the  trust  suit  in  favor  of  plaintiff. 

Prom  what  has  been  said  it  follows  that  the  verdict  on 
defendant's  cross-complaint,  if  given  the  scope  claimed  for  the 
stipulation,  is  not  supported  by  the  evidence  in  the  case. 

But  there  is  another  point  fatal  to  the  amended  judprment. 
Granting  that  the  court  could  amend  the  original  judgment 
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without  notice  and  while  an  appeal  was  pending ;  granted  that 
on  the  pleadings  the  issue  as  to  plaintiff's  equitable  claim  was 
presented  to  the  jury  for  its  consideration ;  and  granting  that 
there  was  evidence  on  such  issue,  upon  which  a  verdict  in  favor 
of  the  defendant  could  have  been  based,  still  we  think  the  part 
of  the  judgment  giving  defendant  the  relief  prayed  for  in  her 
cross-complaint  cannot  be  sustained,  for  the  reason  that  the 
issues  which  it  raised,  and  the  relief  therein  demanded,  wero 
purely  equitable,  so  that  the  verdict  on  the  cross-complain* 
was  merely  advisory.  The  authorities  on  this  question  aru 
numerous  and  uniform.  They  are  all  to  the  effect  that  in  ai» 
equity  case,  or  on  an  equitable  issue,  the  verdict  of  the  jury- 
must  be  expressly  adopted  by  the  court  in  some  unmistakable 
manner,  and  findings  made  by  it  in  conformity  to  such  verdict 
or  in  rejection  of  it,  or  else  the  judgment  will  be  reversed  as 
having  nothing  to  support  it  in  such  a  case  or  on  such  an 
issue.  (See  Warring  v.  Freear,  64  Cal.  54,  [28  Pac.  115] ; 
Learned  v.  Castle,  67  Cal.  41,  [7  Pac.  34] ;  Hoggin  v.  Ray- 
mond, 67  Cal.  302,  [7  Pac.  721] ;  Bell  v.  MarsJi,  80  Cal.  411, 
[22  Pac.  170] ;  Cummings  v.  Ross,  90  Cal.  68,  [27  Pac.  62].) 
An  inspection  of  the  record  in  the  present  case  discloses  that 
no  such  findings  were  ever  made  by  the  court ;  and  it  appears 
that  they  were  never  waived  by  the  appellant,  and  that  the 
court  did  nothing  in  the  way  of  adopting  the  verdict  of  the 
jury  so  as  to  give  its  judicial  sanction  to  the  decision.  Under 
these  circumstances  that  part  of  the  amended  judgment  which 
gave  effect  to  the  stipulated  verdict  on  the  cross-complaint 
has  no  legally  sufficient  findings  to  support  it,  and  it  must  be 
reversed  for  want  of  such  findings. 

Finally,  it  remains  to  be  noted  that  the  cross-complaint, 
in  terms,  sought  to  have  the  title  quieted  to  the  Gough  Street 
property  only,  and  no  relief  could,  therefore,  be  granted  there- 
under so  far  as  the  Butchertown  parcel  was  concerned.  The 
amended  judgment  purports  to  grant  such  relief.  Further- 
more, even  if  such  relief  were  permissible  under  the  pleadingn, 
there  is  no  evidence  in  the  record  to  sustain  it.  As  to  this 
lot  the  defendant  did  not  claim  to  have  bought  it,  as  she  did 
with  reference  to  the  Gough  Street  lot ;  and  the  uncontradicted 
evidence  is  that  it  was  conveyed  without  consideration  to  de- 
fendant by  Bradley  for  the  purpose  of  permitting  one  decree 
to  be  obtained  covering  both  lots,  as  before  stated,  and  upon 
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the  obvioas  understanding  that  she  should  reconvey  it  to  him 
when  that  object  had  been  accomplished. 
The  judgment  and  order  are  reversed. 

Beady,  J.,  pro  tem.,  and  Zook,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  suprwne  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15, 1918. 


[CiT.  No.  2281.    Seeond  AppeUate  DiBtrict.— May  16,  1918.] 

CHARLES  p.  REUTER,  Respondent,  v.  SAN  PEDRO,  LOS 
ANGELES  &  SALT  LAKE  RAILROAD  COMPANY 
(a  Corporation),  Appellant. 

Neguoencs — AonoN  fob  Loss  or  Property — Fire  from  Locomotive — 
Evidence — Burden  of  PttooF. — In  an  action  against  a  railroad  com- 
pany for  damages  for  loss  of  property  from  fire  set  by  one  of 
its  locomotives,  the  gist  of  the  action  is  negligence,  and  the  burden 
of  proof  is  upon  the  plaintiff. 

Bailboad  Corporations — ^Liability  for  Fires. — A  railroad  company  is 
not  an  insurer  at  all  events  against  the  consequences  of  fire  set 
by  its  locomotives,  but  it  is  only  liable  for  fires  negligently  caused 
by  it,  and  the  facts  upon  which  the  liability  rests  cannot  be  estab- 
lished by  mere  conjecture  but  must  be  proved  by  satisfactory 
evidence. 

Id. — Appeal — Scope  of  Review. — In  an  action  against  a  railroad  com- 
pany for  damages  for  loss  of  property  by  fire  negligently  set  by 
one  of  its  engines,  the  appellate  court  cannot,  on  appeal  from 
the  judgment,  take  the  place  of  the  trial  court  for  the  purpose  of 
determining  whether  tbe  findings  are  supported  by  a  preponderance 
of  the  evidence,  but  will  consider  the  evidence  solely  for  the  purpose 
of  determining  whether  or  not  the  essential  findings  of  fact  are 
supported  by  satisfactory  evidence  tending  substantially  to  estab- 
lish the  facts  as  found. 

Id. — Neougence  of  Defendant— Findings  Supported  by  Evidence. — 
In  this  action  against  a  railroad  company  for  damages  for  loss 
of  property  from  fire  negligently  set,  it  is  held  that  there  was 
satisfactory  evidence  to  support  the  findings  that  the  fire  which 
destroyed  the  property  had  its  origin   in  fire  which  escaped  with 
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the  gmoke  from  the  engine  of  the  defendant,  and  that  the  fire  and 
the  consequent  damage  was  occasioned  bj  careless  and  negligent 
management  of  the  engine. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  E.  Eelby,  and  A.  S.  Halsted,  for  Appellant. 

McNabb,  Hartzell  &  Hodge,  for  Respondent. 

CONREY,  P.  J. — Action  to  recover  damages  on  account  of 
loss  of  property,  caused  by  fire  negligently  set  out,  through 
negligence  of  the  defendant.  On  the  nineteenth  day  of 
November,  1914,  the  plaintiff  was  the  lessee  and  in  possession 
of  certain  real  property  located  in  San  Bernardino  County 
and  was  the  owner  of  certain  personal  property  located 
thereon  of  the  value  of  $693.50.  On  that  day  and  for  some 
years  prior  thereto  the  defendant  corporation  was  operating 
a  railroad  over  the  right  of  way  and  tracks  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  which  right  of  way 
passes  within  a  distance  of  two  and  one-half  miles  northerly 
from  the  premises  on  which  said  personal  property  of  the 
plaintiff  was  located.  On  that  day  the  defendant  company 
was  operating  a  train  running  easterly  between  the  city  of 
San  Bernardino  and  the  town  of  Daggett.  While  running 
through  the  territory  north  of  the  plaintiff's  premises,  the 
train  passed  through  the  station  Devore,  northwesterly 
through  the  station  called  Keenbrook,  and  thence  northwest- 
erly to  the  station  of  Alray.  It  is  four  and  seven  tenths  miles 
from  Devore  to  Keenbrook  and  about  twelve  miles  from  De- 
vore to  Alray.  There  is  an  upgrade  of  about  two  per  cent 
from  Devore  to  Alray. 

In  addition  to  the  facts  above  stated,  the  findings  of  the 
court  show  the  following  facts,  all  of  which  are  alleged  in  the 
complaint  and  denied  in  the  answer:  Finding  V  states  that  on 
the  nineteenth  day  of  November,  1914,  while  the  defendant 
was  engaged  in  running  one  of  its  trains  on  said  right  of  way 
north  of  the  premises  of  the  plaintiff,  at  a  time  when  a  high 
wind  was  blowing  in  a  southerly  direction,  the  defendant  so 
negligently  and  carelessly  managed  its  train  and  failed  to 
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employ  suitable  appliances  to  prevent  the  escape  of  aoot, 
sparks  of  fire,  and  fire  from  the  engines  hauling  the  train; 
that  fire  from  one  of  the  engines  drawing  the  train  was 
suffered  to  escape  and  did  escape  from  the  engine;  that  the 
defendant  negligently  and  carelessly  allowed  burning  soot, 
sparks,  and  fire  to  be  thrown  and  dropped  from  the  engine 
and  the  same  was  carried  by  the  wind  and  caused  to  fall  upon 
dry  grass  and  brush  situate  on  the  property  adjacent  and 
contiguous  to  the  right  of  way  over  which  the  train  was  being 
operated ;  that  this  property  to  which  said  fire  was  communi- 
cated was  adjacent  to  and  in  a  northerly  direction  from  the 
premises  and  property  of  the  plaintiff.  Finding  VI  states 
that  the  fire  so  set  by  reason  of  the  defective  engine  and  the 
carelessness  and  negligence  of  the  defendant  in  operating  said 
en^rine  was  by  reason  of  such  negligence  and  carelessness  al- 
lowed to  spread,  and  did  spread,  and  was  driven  in  a  south- 
westerly direction  from  the  point  where  it  was  first  allowed 
to  escape  by  the  defendant,  and  spread  and  burned  over  and 
upon  the  premises  in  possession  of  the  plaintiff,  in  consequence 
whereof  all  of  said  personal  property  of  the  plaintiflf  was 
burned  and  destroyed,  to  plaintiff's  damage  in  the  sum  of 
.4J693.50. 

The  defendant  appeals  from  the  judgment.  Briefly  stated, 
the  substance  of  its  contentions  is  that  there  is  no  evidence 
which  tends  in  any  way  to  connect  the  defendant  with  the  fire ; 
and  that  there  is  no  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant  or  its  employees  with  respect  to  the 
construction  or  condition  of  its  engines  or  with  respect  to  their 
operation  thereof. 

Counsel  for  appellant  have  directed  our  attention  to  certain 
rules,  concerning  which  at  the  outset  we  will  say  that  they  are 
pertinent  to  this  case.  The  gist  of  the  action  is  negligence 
and  the  burden  of  proving  negligence  as  alleged  was  upon  the 
plaintiflf.  A  railroad  company  is  not  an  insurer  at  all  events 
against  the  consequences  of  fire  set  out  by  its  locomotives;  it 
is  only  liable  for  fires  negligently  caused  by  it.  The  facts 
upon  which  the  lijxbility  of  the  defendant  rests  must  be  proved 
by  satisfactory  evidence;  they  cannot  be  established  by  mere 
conjecture. 

Assuming  that  the  foregoing  propositions  correctly  state  the 
law,  we  have  carefully  examined  the  evidence  contained  in  the 
record  before  us.    The  witness  Bortz  was  a  section  foreman 
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for  the  Santa  Pe  Railway  Company,  w"ho  on  the  nineteenth 
day  of  November,  1914,  at  the  noon  hour,  was  on  the  west 
side  of  the  east-bound  track  and  about  150  feet  off  the  right 
of  way.  What  is  called  the  east-bound  track  was  at  that 
point  the  southerly  track  of  the  railroad,  and  on  that  track 
what  is  called  an  east-bound  train  would  at  that  point  be 
moving  in  a  northwesterly  direction.  Bortz  testified  that  at 
twelve  minutes  past  12  o'clock  the  Salt  Lake  train  passed 
him.  Immediately  thereafter  he  started  down  the  track  and 
within  a  minute  after  that  time  he  discovered  fire  off  the  right 
of  way  and  distant  from  him  about  a  quarter  of  a  mile.  A 
strong  north  wind  was  blowing  at  the  time.  Bortz  then  went 
down  to  Devore  station  to  report  to  the  dispatcher  to  send 
men  to  put  out  the  fire.  Devore  station  is  a  mile  and  a  quarter 
from  the  point  where  Bortz  was  located  when  he  saw  the  fire. 
On  his  way  to  Devore  he  saw  a  man  walking  across  the  bridge 
toward  Devore.  Bortz  was  traveling  in  a  gasoline  handcar  or 
motor  car. 

The  witness  Clock  testified  that  at  noon  of  that  same  day  he 
was  walking  up  the  track  from  Devore  station,  and  was  passed 
by  the  Salt  Lake  train  at  the  point  where  the  county  road 
crosses  the  Santa  Pe  right  of  way.  The  train  had  two  engines 
and  there  was  a  great  deal  of  heavy,  black  smoke  coming  from 
the  first  engine.  There  was  an  extremely  high  north  wind 
which  was  carrying  the  smoke  away  in  a  southerly  direction. 
Between  five  and  ten  minutes  after  the  train  passed  the  wit- 
ness discovered  a  fire  burning.  He  did  not  see  any  evidence 
of  the  fire  before  the  train  passed.  This  witness  made  two 
different  statements  with  respect  to  the  distance  from  the  rail- 
road of  the  fire  that  he  saw,  the  greater  distance  being  about 
150  feet  from  the  right  of  way. 

It  is  admitted  that  all  of  the  Salt  Lake  engines  and  all  of 
the  Santa  Pe  engines  using  that  right  of  way  at  that  time  were 
oil-burning  engines.  The  witness  Binder  testified  that  in  the 
evening  on  a  day  in  October,  1914,  he  saw  a  fire  started  by  a 
Salt  Lake  engine  in  front  of  his  house,  which  was  a  mile  and  a 
half  above  Devore.  He  saw  soot  like  long  pieces  of  rags  coming 
from  the  smokestack  and  coming  inside  his  fence,  where  it 
set  a  fire.  He  saw  smoke  from  the  engine  and  sparks  and 
fiakes  of  soot  fiying,  and  saw  the  fire  right  after  the  train 
passed.  The  place  where  the  fire  was  set  out  was  from  125 
to  175  feet  from  the  railroad  track. 


Digiti 


zed  by  Google 


May,  1918.]     Rbuteb  v.  San  Pedro  bto.  R.  R.  Co.  281 

The  witness  Enbanks  was  a  locomotive  engineer  and  familiar 
with  the  workings  of  oil-burning  engines.  He  testified  that 
when  an  oil-burning  engine  is  in  good  working  order  and 
properly  managed  by  the  engineer  and  fireman,  it  would  not 
throw  any  black  smoke,  but  the  smoke  coming  from  the  engine 
would  be  clear.  He  testified  that  he  had  seen  an  engine 
throw  burning  carbon  from  its  smokestack  and  on  one  occa- 
sion saw  that  carbon  ignite  other  materials.  He  was  familiar 
with  the  process  of  sanding  out  flues  of  locomotives  for  the 
purpose  of  removing  carbon  and  what  gathers  in  the  flues. 
During  the  progress  of  sanding  out  flues  the  engine  gives  out 
smoke. 

The  witness  Todd  had  many  years'  experience  in  running 
locomotive  engines  and  ran  an  oil-burning  engine  for  about 
two  years.  He  testified  that  if  an  oil-burning  engine  was  in 
proper  working  condition  and  properly  managed  and  handled 
by  the  engineer,  it  would  not  throw  any  black  smoke,  but 
that  the  color  would  be  light  or  steam  color;  that  an  engine 
will  choke  up  if  it  is  not  working  properly  or  is  not  in  a  clean 
condition;  that  the  material  that  accumulates  in  the  flues  is 
carbon,  the  same  as  any  accumulation  from  fuel;  commonly 
speaking,  it  is  soot.  The  witness  testified  that  he  had  seen 
what  he  called  carbon  or  soot  exhausted  from  the  smokestack 
of  an  engine  afire  and  carry  fire  to  the  ground,  on  some  occa- 
sions. Such  occasions  would  happen  when  the  engine  was 
sanded  out  and  the  carbon  would  cut  loose.  The  effect  of 
that  operation  was  to  make  the  color  of  the  smoke  black. 

Several  other  witnesses  testified  concerning  their  observa- 
tions of  trains  of  the  defendant  and  of  the  Santa  Pe  Railway 
Company  in  and  near  the  city  of  San  Bernardino.  According 
to  these  witnesses,  they  have  seen  smoke,  soot,  and  fire  thrown 
from  oil-burning  engines  and  have  seen  fires  started  by  them. 

It  is  also  shown  in  evidence  that  on  the  nineteenth  day  of 
November,  1914,  trains  of  the  Santa  Pe  Railway  Company 
passed  Devore  at  twenty-eight  minutes  past  11  A.  M.  and  at 
14  minutes  past  11  A.  M. ;  and  in  particular,  that  a  Santa  Fe 
west-bound  passenger  train  passed  through  Devore  at  two  min- 
utes before  12  on  that  day.  Counsel  for  defendant  place  a 
great  deal  of  emphasis  upon  this  last-named  train,  because  it 
must  have  passed  the  place  where  the  fire  occurred,  and  must 
have  passed  that  point  about  a  quarter  of  an  hour  before  the 
defendant's  train  passed  that  place.    Much  evidence  was  in- 
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troduced  tending  to  show  that  when  west-bound  trains  are 
coming  down  the  grade  the  process  of  braking  makes  the 
brakeshoes  red  hot,  so  that  shavings  come  oflf  on  account  of  the 
excessive  heat,  which  are  likely  to  set  fire  to  waste  along  the 
track,  and  that  such  pieces  of  burning  waste  might  have  been 
carried  by  the  wind  to  such  distance  that  they  might  have 
set  the  fire  complained  of  by  the  plaintiff.  The  defendant 
also  introduced  evidence  tending  to  show  that  its  engine  was 
in  perfect  condition  and  that  it  was  properly  operated.  H.  H. 
Harris  was  the  fireman  on  engine  3703,  which  was  the  helper 
engine,  from  which,  according  to  the  testimony  of  plaintiff 's 
witnesses,  the  black  smoke  came.  Harris  testified  that  he 
sanded  the  engine  out  after  leaving  Devore,  but  according  to 
his  testimony,  he  completed  the  sanding  out  at  a  point  which, 
according  to  the  scale  of  the  map  introduced  in  evidence, 
would  be  about  one-third  of  a  mile  before  the  train  came  to 
the  point  opposite  the  place  where  the  fire  was  afterward  dis- 
covered. Harris  testified  that  when  he  sanded  the  engine  it 
threw  out  black  smoke,  but  not  in  great  quantities.  All  of 
the  witnesses  to  the  point  agree  that  the  right  of  way  was 
clear  of  grass  and  brush. 

According  to  the  testimony  of  expert  witnesses  produced  by 
the  defendant,  and  if  their  testimony  had  been  accepted  as  the 
truth  and  the  whole  truth,  by  the  court  which  tried  the  case, 
the  fire  which  destroyed  the  plaintiff's  property  could  not 
have  been  caused  by  the  engines  of  the  defendant  or  by  any- 
thing which  came  from  them.  For,  as  stated  by  counsel  for 
appellant,  their  testimony  is  to  the  effect,  among  other  things, 
that  it  is  physically  impossible  for  sand  or  any  other  sub- 
stance coming  from  the  stack  of  an  oil-burning  locomotive  to 
ignite  anything ;  that  it  is  physically  impossible  for  a  piece  of 
waste  or  wood  cast  into  the  furnace  to  pass  out  of  the  fire-box 
unconsuraed ;  that  smoke  emitted  from  a  smokestack  while  an 
engine  is  climbing  a  heavy  grade,  moving  at  from  twenty-four 
to  twenty-eight  miles  an  hour,  is  not  symptomatic  of  defect 
in  the  engine  or  its  management,  since  the  emission  of  such 
smoke  is  a  condition  of  the  mechanical  operation  of  an  oil- 
burning  engine  while  pulling  a  train;  that  it  is  contrary  to 
the  laws  of  nature  for  any  fire  that  comes  through  the  smoke- 
stack of  an  oil-burning  engine  to  set  fire  along  the  right  of 
way,  the  fuel  consumed  being  one  hundred  per  cent;  that 
the  oil-burning  engines  of  defendant  are  equipped  the  same 
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as  are  oil-burning  locomotives  wherever  used;  that  it  is  con- 
trary to  natural  law  for  a  stream  or  sheet  of  fire  to  leave  the 
smokestack  and  carry  itself  150  to  175  feet. 

It  must  be  kept  in  mind  that  in  considering  the  merits  of 
this  appeal  we  cannot  take  the  place  of  the  trial  court  for  the 
purpose  of  determining  whether  the  findings  of  the  court  are 
supported  by  a  preponderance  of  the  evidence.  We  consider 
the  evidence  solely  for  the  purpose  of  determining  whether 
or  not  the  essential  findings  of  fact  are  supported  by  satis- 
factory evidence  tending  substantially  to  establish  the  facts 
as  found.  **That  evidence  is  deemed  satisfactory  which  ordi- 
narily produces  moral  certainty  or  conviction  in  an  unpreju- 
diced mind.  Such  evidence  alone  will  justify  a  verdict. 
Evidence  less  than  this  is  denominated  slight  evidence." 
(Code  Civ.  Proc,  sec.  1835.)  Notwithstanding  the  conten- 
tion urged  upon  us,  that  the  findings  attacked  by  the  appellant 
cannot  be  sustained  except  by  the  indulgence  of  mere  con- 
jecture, we  have  reached  the  contrary  conclusion.  It  is  true 
that  counsel  in  their  discussion  of  the  evidence  have  raised  a 
number  of  conjectures  which,  if  approved  as  of  equal  weight 
with  the  evidence  favorable  to  the  plaintiff,  might  strongly 
uphold  their  argument.  We  have  also  kept  in  mind  the  fact 
that  the  witnesses  who  saw  the  engine  and  its  smoke,  on  the 
occasion  in  question,  under  a  noonday  sun,  did  not  testify 
that  they  saw  any  sparks,  or  flame,  or  burning  soot.  Never- 
theless, our  reading  of  the  testimony  leads  us  to  the  conclu- 
sion that  there  was  satisfactory  evidence  from  which  the  trial 
court  had  the  right  to  become  convinced  and  to  find  that  the 
fire  which  destroyed  the  plaintiff's  property  was  communi- 
cated thereto  by  fire  which  originated  in  the  grass  or  brush 
adjacent  to  the  right  of  way  of  the  defendant;  that  these  fires 
had  their  origin  in  fire  which  escaped  with  the  smoke  from  the 
engine  of  the  defendant;  that  the  escape  of  the  fire,  and  the 
consequent  damage  to  the  plaintiff,  was  occasioned  by  care- 
less and  negligent  management  of  its  engine  by  the  defend- 
ant. Prom  these  facts,  taken  in  connection  with  the  other 
facts  about  which  there  is  no  controversy,  to  which  we  have 
referred,  it  follows  that  the  plaintiff  was  entitled  to  recover. 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 
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[Civ.  No.  2450.     First  Appellate  Disttict.— May   17,  1918.] 

ARTHUR  G.  SCHOLZ,  Respondent,  v.  P.  J.  GARTLAND, 

Appellant. 

AcnoN  FOB  Aechitect'8  Services — Verdict  Supported  by  Evidence. — 
In  this  action  for  architect's  services,  it  is  held  that  the  verdict 
was  amply  warranted  by  the  evidence,  and  that  there  was  no  error 
in  the  refusal  of  certain  instructions  and  the  modification  of  others. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  A.  Kelly,  for  Appellant. 

A.  J.  Treat,  for  Respondent. 

THE  COURT. — In  this  action  for  services  rendered  by 
plaintiff  83  an  architect  to  the  owner  of  certain  property, 
who  contemplated  erecting  a  building  thereon,  plaintiff  had 
judgment,  from  which  defendant  appeals  upon  two  grounds: 
First,  that  the  evidence  on  behalf  of  plaintiff  was  so  inherently 
improbable  as  to  amount  to  no  evidence  at  all;  and,  second, 
that  there  were  certain  errors  in  the  instructions  given  by  the 
court  to  the  jury. 

We  do  not  consider  it  necessary  to  review  the  facts  of  the 
case.  We  have  carefully  examined  the  transcript,  and  con- 
clude that  the  verdict  of  the  jury  was  amply  warranted  by 
the  evidence. 

We  are  also  satisfied  that  the  instructions  given  by  the  court 
correctly  stated  the  law  applicable  to  the  case,  and  that  there 
was  no  error  in  the  refusal  of  certain  instructions  and  the 
modification  of  others  requested  by  the  defendant. 

Judgment  affirmed. 
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[Ciy.  No.  2194.    Second  Appellate  Distriet^May  17,  1918.] 

FELIX    R.    MORNBAULT,    Respondent,    v.    NATIONAL 
SURETY  COMPANY  (a  Corporation),  Appellant. 

Attachmint — Action  on  Bond — Prsvious  Satisfaction  of  Judgment 
FOB  Costs — ^Time  of  Ck)MMENCEMBNT  OF  AcnoN. — An  action  will 
lie  on  an  undertaking  given  on  the  issuance  of  a  writ  of  attachment 
when  the  judgment  in  fayor  of  the  defendant  for  costs  has  been 
satisfied,  notwithstanding  the  time  for  appeal  from  the  judgment 
has  not  expired. 

Id. — Attachment  of  Automobile — Measubs  of  Damages. — In  such  an 
action,  the  attached  property  being  an  automobile  and  kept  by  the 
plaintifT,  for  sale  only,  the  plaintiff  is  only  entitled  to  damages  for 
depreciation  in  yalue  for  the  time  it  was  held  under  attachment, 
and  is  not  entitled  to  any  compensation  for  being  deprived  of  its 
use,  since  the  damages  depended  upon  the  use  to  which  the  owner 
of  the  property  would  put  the  same  had  his  possession  of  it  been 
undisturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Benjamin  E.  Page,  Arthur  C.  Hurt,  and  Arthur  P.  Coe,  for 
Appellant. 

Eugene  A.  Holmes,  for  Respondent. 

JAMES,  J. — This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff  and  against  the  defendant  for  the 
principal  sum  of  five  hundred  dollars.  The  alleged  liability 
of  the  defendant  to  the  plaintiff  arose  by  reason  of  the  fol- 
lowing facts:  On  about  the  15th  of  April,  1915,  one  Dennis 
commenced  an  action  against  respondent  herein,  seeking  to  re- 
cover the  sum  of  one  thousand  dollars.  Dennis  took  out  a 
writ  of  attachment  in  the  action,  giving  a  bond  in  the  sum  of 
five  hundred  dollars  to  indemnify  the  plaintiff  for  any  dam- 
ages which  he  might  suffer  by  reason  of  the  issuance  of  the 
writ.  The  undertaking  on  attachment  was  in  the  usual  form 
and  was  conditioned  that  **the  said  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  said  defendant  and  all  damages 
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which  the  said  defendant  may  sustain  by  reason  of  the  said 
attachment,  not  exceeding  the  sum  of  five  hundred  and  no/100 
($500.00)  dollars.  ..."  Upon  receiving  the  writ  of  attach- 
ment the  sheriff  proceeded  to  levy  upon  an  automobile  owned 
by  respondent  here,  who  was  the  defendant  in  the  case  men- 
tioned, and  the  automobile  was  held  under  attachment  from 
April  16,  1915,  to  August  2d  of  the  same  year.  On  the  latter 
date  judgment  was  entered  in  favor  of  this  respondent  in  the 
attachment  suit,  which  judgment  was  that  the  plaintiff  should 
take  nothing  and  that  defendant  recover  costs  in  the  sum  of 
$20.75.  The  costs  were  paid  and  the  judgment  was  thereby 
satisfied.  This  action,  brought  to  recover  from  the  surety  on 
the  attachment  bond  damages  alleged  to  have  been  sustained 
by  the  defendant  in  the  attachment  suit  by  reason  of  the  at- 
tachment, was  commenced  on  October  25,  1915. 

Appellant's  first  point  is  that  this  action  cannot  be  main- 
fained  because  the  time  allowed  within  which  an  appeal  might 
be  taken  from  the  judgment  in  the  attachment  suit  had  not 
expired  when  the  complaint  of  this  plaintiff  was  filed.  We 
have  already  noted  that  the  judgment  in  the  attachment  suit 
was  in  favor  of  the  defendant  for  costs  and  that  the  costs  were 
paid  and  the  judgment  satisfied.  We  do  not  think  that  after 
voluntarily  satisfying  the  judgment  the  plaintiff  in  the  attach- 
ment suit  could  have  maintained  an  appeal  from  that  judg- 
ment. It  he  could  not,  then  the  judgment  was  final  upon 
satisfaction  being  entered.  Section  1049  of  the  Code  of  Civil 
Procedure  provides  that  an  action  is  deemed  to  be  pending 
from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  '*or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied." 

The  main  contention  urged  on  the  part  of  the  appellant 
goes  to  the  question  of  the  sufficiency  of  the  evidence  to  sustain 
the  findings  made  bv  the  court.  The  trial  judge  found  that 
plaintiff  had  been  deprived  of  the  use  of  the  automobile  from 
April  16  to  August  2,  1915,  and  that  said  use  during  said 
period  was  reasonably  worth  the  sum  of  $5-15.  He  found  that 
plaintiff  was  damaged  further  by  reason  of  the  attachment  in 
the  amount  of  five  hundred  dollars,  that  sum  representing  the 
depreciation  in  value  of  the  automobile  during  the  period  just 
mentioned.  The  total  amount  of  damages  found  to  have  been 
sustained  was  the  sum  of  these  two  items,  to  wit:  $1,0-1:5.  As 
the  maximum  of  the  niiclertaking  was  five  hundred  dollars, 
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judgment  was  entered  for  that  sum.  It  seems  very  clear  to 
us  that  plaintiff  could  not  be  allowed  compensation  for  being 
deprived  of  the  use  of  his  automobile  and  also  for  the  amount 
of  depreciation  in  value  of  the  machine.  We  think  that  the 
damages  to  be  recovered  in  an  action  of  this  kind  depend  upon 
the  use  to  which  the  owner  of  the  property  would  put  the 
same  had  his  possession  of  it  been  undisturbed.  If  the  evi- 
dence in  this  case  shows  that  the  plaintiff  was  using  his  auto- 
mobile for  his  convenience  or  in  his  business,  then  the  rental 
value  of  the  same  would  seem  to  be  a  proper  basis  upon  which 
to  estimate  the  damages  for  its  detention.  On  the  other  hand, 
if  the  evidence  shows  that  the  plaintiff  held  the  automobile  for 
sale,  making  no  such  use  of  it  as  has  been  described,  then  any 
depreciation  in  its  value  might  properly  furnish  a  like  basis 
for  the  estimation  of  damages.  Under  conditions  first  in- 
stanced, it  would  not  appear  that  the  attachment  defendant 
would  have  sold  his  machine  had  he  had  it  in  his  possession, 
with  liberty  so  to  do ;  hence  he  would  have  lost  nothing  by  rea- 
son of  depreciation.  We  think  the  evidence  in  this  case  nega- 
tives any  claim  for  the  value  of  the  use  of  the  automobile  and 
that  the  evidence  shows  that  defendant  at  the  time  the  vehicle 
was  taken  from  his  possession  was  holding  it  for  purposes  of 
sale  only.  On  this  point  he  said:  **I  did  not  drive  the  car 
much  during  the  first  part  of  the  year  1915,  you  know,  be- 
cause I  wanted  to  sell  it,  but  I  left  it  in  the  garage  a  while 
for  sale.  I  left  it  there  two  or  three  weeks,  I  guess.  I  took 
it  out  one  time ;  I  got  an  opportunity  and  took  it  out.  I  went 
down  to  see  a  piece  of  real  estate  at  Monrovia.  I  was  try- 
ing to  exchange  some  property  I  had  north  and  went  down 
there  to  see  about  an  exchange  of  the  property  for  the  auto- 
mobile. ...  I  always  borrowed  a  license  when  I  was  usincr 
the  car.  I  think  three  times  was  all  that  I  used  it  while  I 
had  it  in  the  garage.  When  I  took  it  from  the  garage  I  used 
their  number.  I  had  different  parties  looking  at  it  and  I  put 
it  on  sale.  I  was  not  using  it  the  first  part  of  the  year  other- 
wise than  demonstrating  it  and  showing  it  to  customers.  I 
did  not  use  it  otherwise  prior  to  April,  1915.  I  was  offering 
it  for  sale;  I  wanted  to  sell  it,  as  I  was  getting  short  of 
money."  The  court:  **What  was  the  value  of  the  car  when 
the  sheriff  took  itt  A.  I  refused  $850  for  it  just  a  few  days 
before  they  took  it;  they  offered  me  in  the  garage  for  the  car; 
I  wouldn't  take  it;  I  wanted  a  thousand  dollars,  and  all  they 
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offered  me  was  $850,  and  I  didn't  take  it.  I  sold  it  for  $450 
cash  and  a  lot  in  Santa  Monica.  I  wa£  figuring  the  lot  was 
worth  two  hundred  dollars.  ..."  Plaintiff  nowhere  testi- 
fied that  had  he  remained  in  possession  of  the  car  he  would 
have  made  use  of  it  in  any  way  at  all  except  to  offer  it  for 
sale.  That  he  had  no  such  other  use  for  it  is  corroborated  by 
the  fact  that  upon  regaining  possession  of  it  he  proceeded  to 
sell  it.  The  result  of  this  testimony,  we  think,  must  be  to 
eliminate  from  consideration  altogether  the  finding  of  the 
court  as  to  what  the  rental  value  of  the  machine  was  during 
the  period  from  April  16th  to  August  2d.  The  fact,  of  course, 
is  to  be  noted  that  as  the  maximum  liability  on  the  bond  was 
five  hundred  dollars,  if  either  item  of  damage  as  found  by  the 
court  is  sustained  by  the  evidence,  the  judgment  will  be  sup- 
ported, for  the  value  of  the  use  is  fixed  at  $545  and  the  depre- 
ciation in  value  at  five  hundred  dollars  in  the  court's  findings. 
We  then  turn  to  a  consideration  of  the  evidence  touching  the 
value  of  the  property.  It  was  necessary  for  the  plaintiff  to 
show  both  the  vfiJue  of  the  automobile  when  taken  under  the 
writ  and  its  value  when  returned  to  him.  As  to  that  matter 
the  court  made  this  finding:  ''That  the  said  automobile  belong- 
ing to  said  Morneault  and  so  attached  was,  upon  the  sixteenth 
day  of  April,  1915,  worth  $1,150.  That  upon  the  second  day 
of  August,  1915,  the  date  when  said  automobile  was  returned  to 
the  possession  of  the  plaintiff  herein,  it  was  worth  $650  and 
no  more.''  It  must  be  said  that  there  ia  some  evidence  to 
sustain  the  finding  as  to  the  value  of  the  automobile  as  fixed 
by  the  court  aa  of  the  date  when  the  attachment  was  made  as 
being  $1,150.  Plaintiff's  witnesses  were  contradictory  upon 
that  point  A  witness  who  had  long  experience  in  handling 
the  particular  kind  and  manufacture  of  machine  as  that  of  the 
plaintiff  testified  that  the  machine  when  he  saw  it  before  the 
attachment  was  levied  was  worth  $850.  A  witness  who  had 
never  seen  the  machine  stated  that,  basing  his  opinion  upon  a 
description  of  the  car  as  given  by  the  first  witness,  he  would 
say  it  was  worth  about  $1,150.  Considerable  testimony  was 
given  as  to  the  rate  of  depreciation  of  the  machine,  but  an 
examination  of  that  testimony  will  show  that  it  all  had  refer- 
ence to  a  machine  in  use,  a  large  element  of  depreciation  being 
**wear  and  tear."  There  was  no  testimony  fixing  the  value 
of  the  automobile  at  the  time  it  was  received  back  by  the 
plaintiff,  except  that  given  by  the  plaintiff  himself  and  which 
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we  have  already  quoted.  That  testimony  referred  to  the 
amount  received  by  the  plaintiff  when  he  finally  traded  the 
car  for  $450  cash  and  a  lot.  There  is  nothing  in  that  testi- 
mony which  indicates  what  the  market  value  of  the  machine 
was  at  the  time  the  attachment  was  released.  What  the  plain- 
tiflf  actually  received  for  it  may  have  been  more  or  less  than 
its  market  value.  And  so,  we  think,  that  the  finding  as  to  de- 
preciation in  value  of  the  car  being  five  hundred  dollars  lacks 
support  in  the  evidence. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[dT,  No.  1584.     Third  Appellate  District— May  17,  1918.] 

ANTONIO  MENDOZA  et  al..  Respondents,  v.  CENTRATj 
FOREST  COMPANY  (a  Corporation),  et  al..  Appellants. 

BfiOHANics'  LiiNS — Farm  Divklopment — Steucturb— Consteuction  of 
Code. — Under  section  1183  of  the  Code  of  Civil  Procedure,  providing 
for  mechanics'  liens  on  specified  improvements  "or  other  structure," 
farm  development  consisting  of  ditches,  drains,  embankments,  and 
roads,  so  correlated  as  to  form  one  harmonious  entity  designed  to 
eonvey  water  to  and  distribute  it  over  the  land,  and  constituting 
a  permanent  improvement  thereto,  increasing  its  value,  is  a  '^struo- 
ture." 

APPEAL  from  a  judgement  of  the  Superior  Court  of  Glenn 
County.    Wm.  M.  Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Freeman,  and  George  R.  Freeman,  for  Appellants. 

Harmon  Albery,  and  Duard  F.  GFeis,  for  Respondents. 

CHIPMAN,  P.  J. — Plaintiffs  commenced  the  action  to  en- 
force  certain  service  liens  against  the  real  property  belonging 
to  defendant  Central  Forest  Company.  These  liens  consist 
of  two  classes :  1.  Labor  performed ;  and  2.  Liens  for  appli- 
ances, teams,  and  power  furnished  and  supplied. 

17  C«l.  App.— 19 
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The  trial  was  by  the  court  without  a  jury  and  plaintiffs  had 
judgment,  from  which  defendant  Central  Forest  Company 
appeals. 

Appellant  states  in  its  closing  brief  that  **  since  the  brief 
was  prepared  the  laborers  have  been  paid  and  the  judgment 
has  been  satisfied  so  far  as  it  affects  the  laborers."  Appellant 
asks  that  the  judgment  be  reversed  as  to  plaintiffs  J.  A.  Davis 
and  Eldon  E.  Thwaites,  whose  claims  fall  under  the  second 
class  above  referred  to. 

Section  1183  of  the  Code  of  Civil  Procedure  is  as  follows: 
''Mechanics,  materialmen,  contractors,  subcontractors,  arti- 
sans, architects,  machinists,  builders,  miners,  teamsters  and 
draymen,  and  all  persons  and  laborers  of  every  class  perform- 
ing labor  upon,  or  bestowing  skill  or  other  necessary  services, 
or  furnishing  materials  to  be  used  or  consumed  in  or  furnish- 
ing appliances,  teams  and  power  contributing  to  the  construc- 
tion, alteration,  addition,  to  or  repair,  either  in  whole  or  in 
part,  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
well,  tunnel,  fence,  machinery,  railroad,  wagon  road  or  other 
structure  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  for  the  value 
of  such  labor  done  and  materials  furnished  and  for  the  value 
of  the  use  of  such  appliances,  teams  or  power,  whether  at  the 
instance  of  the  owner,  or  of  any  other  person  acting  by  his 
authority  or  under  him,  as  contractor  or  otherwise ;  and  every 
contractor,  subcontractor,  architect,  builder  or  other  person 
having  charge  of  the  construction,  alteration,  addition  to  or 
repair  either  in  whole  or  in  part  of  any  building,  or  other  im- 
provement as  aforesaid  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  chapter." 

It  is  alleged  in  the  complaint  **that  at  all  times  herein  men- 
tioned, the  defendant  J.  S.  Westphal  was  the  contractor, 
agent  and  representative  of  the  defendant,  Central  Forest 
Company,  a  corporation,  in  the  work  and  construction  under 
the  contract  hereinafter  mentioned,  and  represented  defend- 
ant, Central  Forest  Company,  in  that  behalf. 

''That  on  the  15th  day  of  May,  1914,  said  defendant  J.  S. 
Westphal,  made  and  entered  into  a  contract  with  the  defend- 
ant. Central  Forest  Company,  a  corporation,  to  do  the  farm 
development,  consisting  of  plowing,  preparation  of  soil,  level- 
ing, checking,  ditching,  draininjr  and  building  roads,  under 
and  pursuant  to  the  terms  and  specifications  of  said  contract, 
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in  and  upon  the  above  described  land,  the  property  of  the  de- 
fendant, Central  Forest  Company,  a  corporation;  that  said 
contract  was  in  writing  and  subscribed  by  the  parties  thereto, 
and  the  same  was  filed  for  record  in  the  office  of  the  county 
recorder  of  the  county  of  Glenn,  State  of  California,  the  same 
being  the  county  in  which  said  property  is  situate,  a  copy  of 
which  said  contract  is  hereto  annexed,  marked  Exhibit  *A,' 
and  made  a  part  of  this  complaint. 

**That  the  said  defendant,  J.  S.  Westphal,  contractor  and 
agent  of  and  for  said  defendant,  Central  Forest  Company,  a 
corporation,  commenced  the  building  and  construction  of  said 
farm  development  under  and  pursuant  to  the  terms  and  condi- 
tions of  said  contract,  and  under  and  pursuant  to  the  specifi- 
cations and  plat  thereof  attached,  on  or  about  the  18th  day  of 
May,  1914,  and  continued  said  work  until  on  or  about  the  1st 
day  of  September,  1914." 

The  specific  purpose  for  the  development  of  appellant's  tract 
of  land  was  so  to  prepare  it  that  it  could  be  seeded  to  alfalfa 
and  could  be  readily  and  economically  irrigated.  It  will  be 
perceived  from  the  provisions  of  the  contract,  some  of  which 
will  presently  be  stated,  that  the  work  to  be  done  constituted 
a  permanent  improvement  to  the  land ;  installed  thereby  a  per- 
manent system  for  utilizing  it  for  greater  profit  and  greatly 
increasing  its  productive  capacity,  and  added  to  its  value  cer- 
tainly at  least  the  contract  price  for  the  work,  which  was  $24 
per  acre.  The  character  of  the  work  and  the  necessity  for 
its  being  carefully  planned  and  supervised  by  a  competent 
engineer  will  be  seen  from  the  contract  itself,  under  which 
the  work  was  done,  some  of  its  provisions  being  as  follows : 

**The  said  contractor  hereby  promises  and  agrees  to  and 
with  the  said  company  that  the  contractor  will,  for  the  con- 
sideration hereinafter  mentioned,  do  the  farm  development 
which  shall  consist  of  plowing,  preparation  of  soil,  leveling, 
checking  and  draining,  and  building  roads;  the  work  to  be 
done  according  to  plans  shown  on  the  accompanying  blue  print 
attached  hereto  and  made  a  part  of  this  contract;  on  the 
south  half  of  the  north  half  of  section  seventeen,  township 
twenty  north,  range  three  west,  M.  D.  B.  &  M.,  and  agreed  for 
the  consideration  mentioned  to  furnish  all  necessary  labor, 
tools,  machinery  and  equipment  for  such  work;  said  work  to 
begin  within  ten  days  after  acccptnnce  of  and  signinsr  of  this 
contract  and  to  be  completed  before  the  25  day  of  August, 
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1914.  All  of  said  work  to  be  done  under  the  direction  of  and 
completed  to  the  satisfaction  of  John  P.  Ryan,  the  engineer 
of  the  Company. 

''Consideration:  The  said  Company  hereby  promises  and 
agrees  to  and  with  the  said  contractor  that  when  and  as  said 
work  is  completed  the  said  Company  will  .  .  .  well  and  truly 
pay  or  cause  to  be  paid  unto  said  contractor  at  the  rate  of 
$24.00  per  acre  of  work  done;  such  acreage  not  to  include 
roads  at  the  rate  of  $100.00  per  mile  for  roads  built  here- 
under. .  .  . 

** Order  of  Work:  The  contractor  shall  commence  his  work 
at  such  points  as  the  engineer  in  charge  may  direct,  and  shall 
conform  to  said  engineer's  orders  and  directions  as  to  the 
order  of  time  in  which  different  parts  of  the  work  shall  be 
done.  .  .  . 

"Change  of  Plans:  The  Company  shall  have  the  right  to 
make  such  changes  in  alignment,  dimensions  or  character  of 
work  to  be  done,  as  in  the  opinion  of  the  engineer  the  interest 
of  the  work  or  company  may  require. 

** Prosecution  of  Work:  Should  the  contractor  fail  to  begin 
work  within  the  time  required  or  fail  to  prosecute  the  work 
with  not  less  than  forty  head  of  stock,  or  if  at  any  time  the 
contractor  is  not  carrying  out  the  provisions  of  this  contract 
in  its  true  intent  and  meaning,  .  .  .  the  Company  in  such 
case  shall  have  power  to  terminate  the  contract  or  withdraw 
any  portion  of  the  work  under  said  contract ;  or  the  Company 
may  employ  other  parties  to  carry  the  contract  to  completion, 
or  hire  such  force  and  tools,  appliances,  materials  and  animals 
at  the  contractor's  expense  as  may  be  necessary  for  the  proper 
conduct  of  the  work  and  for  the  completion  thereof.  .  .  . 

**In  the  determination  of  the  question  of  whether  there  has 
been  such  noncompliance  with  the  terms  of  this  contract  as  to 
warrant  the  termination  thereof,  the  decision  of  said  engineer 
shall  be  binding  upon  all  parties. 

''Payment  of  Men:  The  said  parties  hereto  further  agree  as 
follows:  That  the  said  contractor  shall  pay  punctually  the  men 
who  shall  be  employed  on  the  aforesaid  work,  and  the  persons 
who  shall  furnish  the  materials  therefor,  and  before  the  said 
contractor  shall  be  entitled  to  any  of  the  progress  or  final  pay- 
ments, as  herein  provided,  he  shall  first  satisfy,  or  cause  to  be 
satisfied,  all  claims  for  labor  expended  or  materials  used,  or 
stock  hired,  in  the  construction  of  said  work  that  may  in  any 
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event  become  a  lien  upon  said  property,  or  may  in  any  way 
become  binding  upon  or  chargeable  to  the  said  company,  and 
shall  furnish  if  demanded  to  the  said  company  a  satLsfactory 
evidence  that  all  claims  are  satisfied.  .  .  . 

**In  estimating  extra  work,  only  the  time  of  the  men  and 
teams  actually  employed,  the  foreman  immediately  in  charge 
of  the  work  and  the  material  consumed,  shall  be  considered 
chargeable  to  the  work.  .  .  . 

'^SPECIFICATIONS. 

*' Stakes  and  Marks:  All  lateral  and  drain  work  performed 
under  the  terms  of  this  contract  shall  be  indicated  by  center 
stakes  only,  grades  shall  be  given  where  necessary.  The  engi- 
neer shall  give  one  set  of  inspection  levels  when  asked  for  by 
the  contractor.  Border  checks  shall  be  located  by  the  con- 
tractor in  accordance  with  the  plans  attached. 

"Excavation:  All  excavation  shall  be  deposited  in  embank- 
ment or  shall  be  evenly  wasted  over  adjoining  area  as  directed 
by  said  engineer. 

''Construction  of  Embankments:  Borrowing  for  embank- 
ments shall  be  made  at  such  points  as  said  engineer  shall 
direct,  the  material  for  the  construction  of  levees  may  be  bor- 
rowed where  the  contractor  deems  best,  keeping  in  mind  that 
the  land  between  checks  shall  be  level  transversely  with  a  con- 
tinuous slope  longitudinally. 

"Finish:  Tops  and  slopes  of  embankments  and  bottom  of 
cuts  shall  be  finished  in  a  workmanlike  manner  and  be  true  to 
line  and  grade,  and  ordinary  scraper  finish  being  required. 
No  high  points  shall  be  left  in  bottoms  or  laterals  or  drains  or 
between  border  checks.  A  continuous  downward  slope  shall 
be  demanded  on  border  checks." 

The  testimony  of  plaintiflf  Davis  was  that  the  contractor, 
Westphal,  hired  from  him  fifteen  mules  with  their  equipment 
of  harness,  stretchers,  lines,  and  other  appliances — ^a  complete 
outfit  ready  to  be  used  and  which  was  used  in  the  develop- 
ment work  being  done  by  Westphal  under  his  contract  with 
the  defendant  corporation.  The  mules  rented  to  Westphal  by 
plaintiff  Thwaitcs  were  similarly  equipped  and  so  used  by  the 
contractor,  "grading  and  scraping  and  all  the  development 
work." 

In  their  reply  brief  respondents,  we  think,  fairly  described 
this  work  and  its  purpose  as  follows:  "When  the  farm  de- 
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velopment  was  finally  complete  its  component  parts  consti- 
tuted a  unified  structure,  arranged,  built,  and  constructed  of 
earth,  with  ditches  and  laterals  built  from  the  source  of  water 
supply  to  convey  the  water  to  the  farm  development  and  with 
laterals  to  distribute  the  water  over  the  land.  At  regular 
intervals  on  the  farm  development  there  were  checks  (small 
embankments  of  earth)  thrown  up  parallel  to  each  other  for 
the  purpose  of  holding  the  water  on  the  parts  or  portions  of 
the  farm  development  desired ;  thus,  the  land  between  any  two 
of  these  checks  could  be  irrigated  separately  and  independ- 
ently of  any  other  unit  of  the  farm  development.  The  land 
between  the  checks  was  required  to  be  level  transversely  with 
a  continuous  slope  longitudinally,  so  as  to  insure  the  successful 
operation  of  the  irrigation  system,  and  in  order  to  comply  with 
the  contract.  Thus,  when  the  alfalfa  in  any  one  unit  had 
been  suflBciently  irrigated,  gates  in  the  lower  end  of  the  unit 
were  opened  and  the  water  was  automatically  taken  from  the 
unit  and  removed  by  gravity  away  from  the  farm  develop- 
ment. This  could  be  done  without  interfering  with  the  irri- 
gation of  the  other  units  of  the  system.  The  land  lying  be- 
tween the  checks,  or  small  embankments,  consisted  of  specially 
leveled  and  highly  prepared  and  cultivated  seed  beds,  and  it 
was  in  these  beds  that  the  alfalfa  seed  was  planted.  It  is  thus 
readily  apparent  that  the  farm  development  was  an  entity, 
consisting  of  integral  component  parts,  each  part  of  which 
was  necessary  and  vital  to  the  successful  operation  of  the 
whole." 

We  are  called  upon  to  decide  whether  the  phrase  "or  other 
structure,"  as  used  in  section  1183,  supra,  may  safely  be 
said  to  apply  to  a  completed  undertaking  such  as  was  contem- 
plated by  this  contract. 

The  court  made  the  following  among  other  findings  of  fact : 
*'That  the  completed  farm  development  erected  upon  the  south 
lialf  of  the  north  half  of  section  17,  township  20  north,  range 
3  west.  Mount  Diablo  base  and  meridian,  situate  in  Glenn 
County,  California  (the  said  lands  being  the  lands  of  the 
Central  Forest  Company  herein  and  heretofore  mentioned), 
under  or  pursuant  to  the  contract  of  May  15,  1915,  heretofore 
found  to  have  been  made  and  entered  into  by  and  between 
defendant  J.  S.  Westphal  and  defendant  Central  Forest  Com- 
pany, a  corporation,  constitutes  and  is  a  structure." 
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The  court  also  made  the  following  finding  as  conclusion  of 
law:  "That  the  farm  development  erected  upon  the  lands  of 
the  Central  Forest  Company,  as  aforesaid,  constitutes  and  is  a 
structure  within  the  meaning  of  section  1183  of  the  Code  of 
Civil  Procedure  of  the  State  of  California." 

In  WiUiams  v.  Mountaineer  Oold  Min.  Co.,  102  Cal.  134, 
[34  Pac.  702,  36  Pac.  388],  Mr.  Justice  Temple,  speaking  for 
the  court,  construed  these  terms  as  follows:  "The  use  of  the 
phrase  'other  structure'  in  the  above  extract  (from  section 
1183)  shows  that  the  word  'structure'  comprehends  all  the 
properties  specifically  enumerated,  and  is  broad  enough  to  in- 
elude  any  similar  thing  constructed,  should  the  enumeration 
prove  incomplete."  The  definition  found  in  volume  27,  Am. 
&  Eng.  Ency.  of  Law,  second  edition,  page  191,  is  as  follows : 
"In  the  broadest  sense  a  structure  is  any  production  or  piece 
of  work  artificially  built  up  or  composed  of  parts  joined  to- 
gether in  some  definite  manner;  any  construction." 

What  was  said  in  Caddy  v.  Rapid  Transit  Co.,  195  N.  Y. 
415,  [30  L.  R.  A.  (N.  S.)  30,  88  N.  E.  747],  we  think  quite 
true,  namely:  "In  cases  like  this  lexicographers'  definitions 
are  useful  as  guide-posts,  but  they  do  not  take  us  to  our  des- 
tination. The  statutory  meaning  of  a  word  or  phrase  must 
be  gathered  from  the  purpose  for  which  the  law  containing  it 
was  enacted." 

In  the  present  case,  we  think,  the  definition  given  by  Judge 
Temple,  supra,  will  lead  us  to  our  destination.  The  statute 
gives  the  lien  to  all  persons  "furnishing  materials  to  be  used 
or  consumed  in  or  furnishing  appliances,  teams  and  power 
contributing  to  the  construction,  .  .  .  either  in  whole  or  in 
part,  of  any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
well,  tunnel,  fence,  machinery,  railroad,  wagon  road  or  other 
structure  .  .  .  for  the  value  of  such  labor  done  and  materials 
furnished  and  for  the  value  of  the  use  of  such  appliances, 
teams  or  power,  whether  at  the  instance  of  the  owner,  or  of 
any  other  person  acting  by  his  authority,"  etc. 

The  farm  development  here  contemplated  was  a  finished 
piece  of  work  composed  of  integral  parts,  some  of  which  the 
statute  expressly  designates  as  structures,  and  when  com- 
pleted consisted  of  ditches,  drains,  embankments,  roads,  so  cor- 
related as  to  form  one  harmonious  entity  designed  to  accom- 
plish a  particular  object  and  constituting  a  permanent  and 
valuable  improvement  to  the  land  and  necessary  to  its  highest 
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and  most  profitable  uses.  When  finished,  it  stood  out  as  obvi- 
ous and  visible  in  its  usefulness  and  its  purpose  as  would  a 
house,  or  bam,  or  any  other  of  the  structures  enumerated  in 
the  statute.  Viewing  the  statute  with  that  liberality  with 
which  we  are  not  only  authorized,  but  by  the  statute  itself  we 
are  enjoined  to  regard  it,  we  feel  no  hesitancy  in  holding  with 
the  learned  trial  court  that  the  work  to  which  plaintiffs  con- 
tributed, as  shown,  constituted  a  structure. 

Appellant's  contention  that  the  only  section  of  the  code 
applicable  is  section  1191  and  that  as  plaintiffs  have  not 
brought  themselves  strictly  within  that  section,  they  are  with- 
out remedy  by  way  of  lien  and  must  look  alone  to  the  con- 
tractor, we  do  not  think  maintainable.  If,  as  we  think,  they 
have  shown  that  the  improvement  or  farm  development  toward 
which  they  contributed  teams  for  the  power  necessary  to  its 
accomplishment  constituted  a  structure,  they  had  a  right  to 
look  to  section  1183  for  relief. 

The  judgment  is  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  5mproTne  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15,  1918. 


[Civ.  No.  1803.    Third  AppeHate  District.— May  18,  1918.] 

THERESA  WEISSHAND,  as  Executrix,  etc.,  Respondent, 
V.  CITY  OF  PETALUMA  (a  Municipal  Corporation), 
Appellant. 

Pleading — Actions  for  Injxjriis  to  Person  and  Propeett — Joinder  in 
Same  Complaint. — In  view  of  section  427  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1915,  a  cause  of  action  for  damages  to  prop- 
erty  and  a  cause  of  action  for  injury  to  health  may  be  joined  in  the 
same  complaint,  where  both  grow  out  of  and  are  the  direct  result 
of  the  same  tort. 

Id. — Action  for  Damages  and  Injunction — Joinder. — ^Tt  is  not  im- 
proper to  unite  a  cause  of  action  for  damages  with  a  cause  of  action 
for  injunctive  relief. 


Digiti 


zed  by  Google 


May,  1918.]     Weisshand  v.  City  of  Petaluma,  297 

MuNiapAL  Corporations — Impropeb  Ikpbovsmint  or  City  Street- 
Damage  TO  Property  Owner  —  Pleading  —  Improvement  Under 
Municipal  Authority — Sufficiency  of  Complaint. — In  an  action 
against  a  municipal  corporation  for  injuries  to  person  and  to  prop- 
erty from  the  improper  grading,  filling,  and  improvement  of  a  eitj 
street,  the  complaint  is  not  subject  to  the  objection  that  it  fails  to 
show  that  the  work  was  done  under  the  authoritj  of  the  defendant, 
where  it  is  alleged  that  the  defendant  caused  the  work  to  be  done. 

Cd. — Damage  to  Property  Owner — ^Lubiutt  or  Municipauty  for  Im- 
proper Street  Improvement. — A  municipal  corporation  is  liable  to 
a  property  owner  for  the  flooding  of  his  property  from  the  improve- 
ment of  a  street  on  which  his  property  abuts,  where  the  work  was 
done  strictly  in  accordance  with  plans  and  specifications  adopted 
for  the  work,  and  such  plans  and  specifications  did  not  provide  for 
adequate  means  for  taking  care  of  the  surface  waters  which  would 
accumulate  on  the  property. 

[d. — Flooding  or  Dwelung — Raising  to  Proper  Height — Proper  Ele- 
ment or  Damage. — In  an  action  against  a  municipal  corporation  for 
damages  caused  by  the  alleged  flooding  of  plaintiff's  dwelling  from 
the  improvement  and  grading  of  a  street,  the  expense  necessarily 
incident  to  the  raising  of  the  structure  to  a  height  preventing  the 
water  from  entering  the  dwelling  is  an  element  of  damages,  notwith- 
standing the  raising  increased  the  value  of  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  P.  Hall,  and  E.  J.  Dole,  for  Appellant. 

Fred  S.  Howell,  and  W.  D.  L.  Held,  for  Respondent. 

HART,  J. — Plaintiff's  testator  brought  the  action  to  recover 
damages  alleged  to  have  been  caused  by  the  improper  grading 
of  a  street  in  the  city  of  Petaluma  and  the  consequent  flooding 
of  his  land.  The  original  plaintiflP  died  and  Theresa  Weiss- 
hand,  as  executrix  of  his  last  will,  was  substituted  as  plaintiff. 

The  general  facts  as  shown  by  the  findings  are,  in  substance, 
as  follows:  The  defendant,  during  the  months  of  June  and 
July,  1914,  by  due  legal  proceedings,  authorized  and  caused 
to  be  graded,  filled,  and  improved  Keller  Street  between  Oak 
and  West  Streets,  in  the  said  city  of  Petaluma.  The  plaintiff 
was  the  owner  of  certain  premises  which  abut  upon  the  street 
so  graded  and  improved,  said  premises  having  a  frontage  on 
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said  Keller  Street  of  184  feet,  said  frontage  beginning  at  the 
point  of  intersection  of  the  southerly  line  of  Kent  Street  with 
the  westerly  line  of  said  Keller  Street.  The  plaintiff's  said 
lands  extend  through  the  entire  block  to  Liberty  Street,  and 
slope  downward  in  a  southerly  direction  from  Kent  Street  in 
such  manner  as  to  cause  a  small  ditch  or  gully  over  and  upon 
plaintiff's  said  lands,  and  into  which,  **for  time  immemorial,'* 
the  flood  waters  and  drainage  of  plaintiff's  land  flowed  in  an 
easterly  direction  from  the  said  lands  and  over  and  across  said 
Keller  Street.  Said  ditch  or  gully  formed  a  natural  water- 
course over  and  across  Keller  Street  and  by  it,  for  many  years 
prior  to  the  improvement  of  Keller  Street  as  above  stated,  the 
plaintiff's  lands  were  thoroughly  drained.  These  lands  were 
suitable  for  and  adapted  to  agricultural  purposes,  and,  for 
many  years  prior  to  the  improvement  mentioned  and  down  to 
the  winter  of  1914,  the  plaintiff  had  cultivated,  raised,  and 
harvested  on  said  lands  crops  of  green  vegetables  and  potatoes 
and  had  maintained  thereon  a  full-bearing  orchard,  consisting 
of  pear,  apple,  and  prune  trees,  and  harvested  crops  of  fruit 
therefrom. 

In  the  grading,  filling,  and  improvement  of  said  Keller 
Street,  the  defendant,  or  the  contractor  to  whom  the  contract 
for  performing  said  work  of  improvement  was  awarded,  filled 
up,  dammed,  and  thus  obstructed  the  lower  end  of  said  ''ditch, 
gully,  and  natural  watercourse,"  and  raised  the  said  dam  to 
the  height  of  twenty-one  feet,  ''which  said  fill  extended  across 
the  entire  lower  and  easterly  side  of  plaintiff's  lands  and 
premises  and  abutted  thereon.  That  the  plans  and  specifica- 
tions adopted  by  said  defendant  for  the  doing  of  said  street 
improvement  work  on  Keller  Street  make  no  provision  for  any 
bulkhead  or  retaining  wall  to  hold  or  retain  the  said  fill,  and 
to  prevent  the  same  from  caving  in  or  sliding  on  to  the  lands 
of  adjoining  private  property  owners,  and  accordingly  it  was 
impossible  to  do  the  said  work  without  extending  the  said  fill, 
at  the  base  thereof,  at  least  twenty-five  or  thirty  feet  on  to 
the  lands  of  private  property  abutting  upon  said  Keller  Street, 
on  either  side  thereof,  including  the  said  lands  of  plaintiff. 
That  the  contract  for  doing  said  work,  which  was  duly  ac- 
cepted and  let  by  said  defendant,  provided  for  a  ctdvert 
seventy  feet  in  lenfrth.  That  a  culvert  of  such  length  was 
obviously  unfit  and  insufficient  for  any  purpose  what- 
ever, for  the  reason  that  in  doing  said  work  according  to  the 
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plans  and  specifications  it  was  necessary  to  encroach  upon  tho 
property  of  abutting  private  owners  at  least  twenty-five  feet 
at  the  base  of  the  fill  on  either  side  of  the  street,  in  order  that 
the  surface  of  said  street  twenty  feet  above  the  lowest  point 
of  the  fill  could  be  held  in  place.  Hence  it  was  apparent  at 
the  time  of  the  doing  of  said  work  and  of  the  adoption  of 
the  said  plans  and  specifications  and  the  letting  of  the  con- 
tract for  the  doing  of  said  work,  that  a  culvert  or  drain  at 
least  120  feet  in  length  was  necessary  in  order  that  it  might 
extend  through  the  toe  of  the  fill  and  thus  permit  the  intake 
of  water  from  the  said  ditch  or  gully  on  plaintiff's  lands,  and 
the  exit  on  the  other  side  of  the  street  opposite  to  plaintiff." 
The  defendant  failed  to  provide  or  construct  a  culvert,  con- 
duit, or  other  adequate  means  for  carrying  away  the  flood 
waters  and  drainage  from  plaintiff's  lands  and  premises  as  the 
same  had  theretofore  been  carried  away  for  many  years  by 
means  of  the  said  natural  watercourse.  The  result  of  the  fill 
and  the  obstruction  so  caused  by  the  defendant  and  its  failure 
or  omission  to  provide  a  suflScient  or  adequate  culvert  or  con- 
duit whereby  the  surface  waters  could  be  carried  away  was  to 
flood  and  inundate  the  lands  and  premises  of  plaintiff  to  the 
depth  of  approximately  ten  feet  during  the  winters  of  the 
years  1914  and  1915,  thereby  causing  to  form  on  said  premises 
a  lake  or  mud  pond,  which  remained  upon  said  lands  during 
the  summers  of  1915  and  1916.  In  the  summer  months  of  the 
years  1915  and  1916  said  lake  or  pond  "became  filthy  and  con- 
taminated with  slime  and  scum  and  disease  producing  bacteria, 
and  created  a  stench  offensive  to  the  smell  and  dangerous  and 
injurious  to  human  health."  By  reason  of  the  unsanitary  and 
unhealthy  condition  arising  from  said  polluted  lake  or  pond 
the  premises  of  plaintiff  have  been  greatly  deteriorated  in 
value  as  residence  lots,  into  which  the  plaintiff  intended  to 
divide  said  premises  and  so  sell  the  same  when  he  bought  said 
premises  long  prior  to  the  time  at  which  said  Keller  Street 
was  graded  and  improved  under  the  authority  and  by  the 
direction  of  defendant;  and,  because  of  the  flooding  of  his 
premises  as  the  result  of  said  grading  and  improvement  of 
Keller  Street  and  the  obstruction  of  the  said  natural  water- 
course as  a  result  thereof,  he  was  compelled  to  raise  his 
dwelling-house  several  feet  in  order  to  prevent  the  surface 
waters  accumulating  upon  his  premises  from  flowing  therein; 
that,  by  reason  of  the  conditions  above  described  and  which 
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were  created  by  the  acts  of  the  defendant  in  grading  and  im- 
proving Keller  Street  and  in  omitting  to  establish  adequate 
means  for  carrying  off  the  surface  waters  from  and  draining 
said  premises,  the  plaintiff  has  been  deprived  of  the  use  of 
his  said  premises  for  raising  and  harvesting  fruits  and  vege- 
tables thereon ;  that  his  orchard  has  been  destroyed ;  that  the 
waters  standing  upon  plaintiff's  lands  and  premises  as  afore- 
saidy  during  the  summers  of  1915  and  1916,  became  stagnant 
and  contaminated,  and  said  unhealthy  condition  of  said  lands 
''is  liable  to  subject  plaintiff  to  continuing  damage,  and  is 
dangerous  to  public  health  in  the  neighboring  district.*' 

While  the  plans  and  specifications  adopted  by  the  defendant 
for  the  grading  and  improvement  of  Keller  Street  did  provide 
for  an  eight-inch  corrugated  iron  culvert  seventy  feet  in  length 
at  the  bottom  of  the  fill,  yet,  so  the  court  found,  ''from  said 
plans  and  specifications  it  was  obvious  that  a  culvert  of  such 
length  and  size  was  wholly  inadequate  and  would  serve  no 
purpose  whatever,  for  the  reason  that  the  plans  as  adopted 
for  such  improvement  would  reasonably  have  required  a  bulk- 
head or  retaining  wall  to  prevent  said  street  from  caving  in 
or  sliding  on  to  the  lands  of  adjoining  property  owners,  or  in 
the  absence  thereof  would  reasonably  have  required  a  drain- 
pipe of  at  least  120  feet  in  length  in  order  that  the  intake  and 
outlet  thereof  would  have  cleared  the  toe  of  the  embankment 
so  as  to  have  permitted  water  to  flow  through  the  same." 

The  defendant  demurred  to  the  complaint  on  both  general 
and  special  grounds.  The  special  grounds  of  demurrer  in- 
volve, among  other  special  objections,  an  attack  upon  the  com- 
plaint for  the  reason,  as  set  forth  in  the  demurrer,  that  there 
are  therein  several  causes  of  action  improperly  united  and  not 
separately  stated.  The  particular  objection  on  special  grounds 
is  that  a  cause  of  action  for  injury  to  property  and  a  cause 
of  action  for  personal  injury  are  united  in  said  complaint; 
and  also  that  a  cause  of  action  for  damages  is  improperly 
united  with  a  cause  of  action  for  an  injunction. 

The  demurrer  having  been  overruled,  the  defendant  an- 
swered by  denials  of  the  material  facts  stated  in  the  complaint, 
and  by  an  amendment  of  the  answer  set  up  a  special  defense 
by  way  of  an  estoppel,  it  being  alleged  that  the  plans  and  spe- 
cifications adopted  by  the  defendant  for  the  construction  of 
the  work  referred  to  above  provided  an  ample  drain  for 
carrying  away  the  surface  waters  from  plaintiff's  lands  and 
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for  the  placing  of  the  said  drain  in  a  proper  place  to  accom- 
plish that  purpose;  that  the  same  was  suitable  and  proper  to 
carry  away  all  of  said  surface  waters,  but  that  the  plaintiflf 
requested  the  contractor  and  superintendent  of  streets  to 
change  and  alter,  and  upon  such  request  the  latter  did  change 
and  alter,  the  location  of  said  drain-pipe  and  place  the  same 
at  an  elevation  above  the  location  adopted  by  said  defendant ; 
that  plaintiff  requested  and  directed  said  contractor  to  dump 
and  deposit  the  unused  dirt  and  earth  caused  by  the  construc- 
tion of  said  street  on  to  his  land  on  the  west  side  of  Keller 
Street,  and  at  the  request  of  plaintiff  said  contractor  did  dump 
and  deposit  a  large  quantity  of  dirt  and  earth  thereon,  by 
reason  whereof  the  end  of  said  drain-pipe  was  filled  up. 

The  court  found  that  the  damage  suffered  by  the  plaintiff 
amounted  in  money  to  the  sum  of  $475,  of  which  the  sum  of 
one  hundred  dollars  constituted  the  expense  necessarily  in- 
curred in  raising  plaintiff's  dwelling-house  to  a  height  which 
would  prevent  the  flowing  of  the  surface  or  flood  waters 
therein. 

Judgment  was  entered  accordingly  and  also  that  the  defend- 
ant be  required  to  place  a  suitable  drain  or  culvert  of  snch 
size  and  length  through  and  over  Keller  Street  as  will  effectu- 
ally drain  and  carry  away  the  surface  waters  from  plaintiff's 
lands. 

The  appeal  is  prosecuted  by  the  defendant  from  said  judg- 
ment. 

As  to  the  special  defense  that  the  plaintiff  consented  to  and 
directed  the  change  in  the  location  of  the  drain-pipe  and  in* 
structed  the  contractor  and  superintendent  of  streets  to  de- 
posit the  unused  earth  upon  his  premises,  the  court  found 
**that  the  plaintiff  did  not  request  or  instruct  the  contractor 
or  superintendent  of  streets  or  any  other  person  to  change  or 
alter  the  proposed  location  of  said  drain-pipe  or  to  place  the 
same  at  an  elevation  above  that  adopted  by  said  defendant  in 
the  plans  and  specifications ;  that  the  said  drain-pipe  was  not 
located  and  placed  in  the  position  where  the  same  now  is,  to 
wit,  at  a  point  one  foot  above  the  lowest  part  of  plaintiff's 
premises,  at  the  special  instance  and  request  of  plaintiff;  that 
plaintiff  did  not  request  or  direct  the  said  contractor  or  any 
other  person  to  dump  or  deposit  the  unused  earth  and  dirt 
caused  by  the  construction  of  said  street  on  his  said  lands  on 
the  west  side  of  Keller  Street" 
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The  first  point  urged  for  a  reversal  grows  out  of  the  order 
overruling  the  demurrer.  The  defendant  claims  that  the  com- 
plaint is  clearly  amenable  to  the  objection  that  in  it  are  im- 
properly  united  a  cause  of  action  for  injury  to  property  and  a 
cause  of  action  for  injury  to  person.  It  is  further  claimed, 
as  seen,  that  it  is  obnoxious  to  the  same  objection  because  a 
cause  of  action  for  damages  and  a  cause  of  action  for  injunc- 
tive relief  are  united. 

Section  427  of  the  Code  of  Civil  Procedure,  as  amended  by 
the  legislature  of  1915  (Stats.  1915,  p.  30),  provides,  among 
other  things,  that  **  Causes  of  action  for  injuries  to  person  and 
injuries  to  property,  growing  out  of  the  same  tort,  may  be 
joined  in  the  same  complaint,  and  it  is  not  required  that  they 
be  stated  separately."  It  is  clear  from  the  averments  of  the 
complaint  that  the  two  causes  of  action — one  for  damages  to 
property  and  the  other  for  injury  to  health — grew  out  of  and 
are  the  direct  result  of  the  same  tort ;  hence  the  objection  to 
the  complaint  upon  that  ground  is  obviously  without  force. 

Nor  was  it  improper  to  unite  a  cause  of  action  for  damages 
with  a  cause  of  action  for  injunctive  relief.  That  a  party  is 
entitled  to  sue  for  any  relief  which  properly  comes  within  the 
facts  stated  in  his  pleading  is  an  elementary  rule  in  our  prac- 
tice and  procedure.  The  specific  relief  asked  for  is  in  the 
nature  of  a  mandatory  injunction.  The  complaint  clearly 
enough  discloses  by  its  averments  that  if  the  condition  existing 
on  plaintiff's  premises  which  was  created  by  the  manner  in 
which  the  street  was  authorized  and  caused  to  be  improved  by 
the  defendant  continued,  it  would  result  not  only  in  per- 
manent injury  to  plaintiff's  freehold  but  would  operate  as  a 
continuing  menace  to  the  health  of  the  plaintiff  and  the  people 
of  the  neighborhood  of  the  premises  affected;  and  from  the 
averments  of  the  complaint  it  is  dear  that  the  condition  in 
which  the  defendant  left  the  premises  of  the  plaintiff  could 
be  corrected  or  changed  so  that  neither  the  property  nor  the 
health  of  plaintiff  and  others  residing  in  his  neighborhood 
would  be  injured. 

There  is  nothing  said,  in  Rooney  v.  Oray  Bros,,  145  Cal.  753, 
[79  Pac.  523],  which  militates  against  the  conclusion  thus 
announced. 

The  demurrer  on  special  grounds  was  properly  overruled. 

It  is  next  contended  that  the  general  demurrer  should  have 
been  sustained  for  the  reason  that  the  complaint  does  not  dis- 
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clos3  that  the  grading  and  the  improvement  of  Keller  Street 
was  done  by  the  defendant  and  that  it  is  responsible  for  the 
damage  to  plaintiff's  property.  The  complaint  merely  alleges 
that  the  defendant  canned  the  work  to  be  done.  We  think  that 
this  allegation  was  sufficient  to  indicate  that  the  work  was 
done  under  the  direct  authority  of  the  defendant.  The  case  of 
Krause  v.  Sacramento,  48  Cal.  221,  cited  by  the  appellant,  does 
not  support  the  view  that  the  complaint  in  this  case  should 
fall  because  it  fails  directly  to  state  that  the  work  was  done 
by  the  direct  authority  of  the  defendant,  although  such  a  state- 
ment, it  must  be  admitted,  would  have  improved  that  plead- 
ing. At  the  time  of  the  decision  of  the  Krause  case  (see,  also, 
O'Hale  V.  Sacramento,  48  Cal.  212),  the  charter  of  the  city 
of  Sacramento  provided  that  the  work  of  improving  streets 
and  constructing  sewers  should  be  done  by  contract,  except  in 
certain  cases  as  to  the  first-mentioned  character  of  street  im- 
provement where  the  street  commissioner  might  have  required 
the  work  to  be  done  by  the  owners  of  abutting  lots.  Under 
the  present  general  state  laws  authorizing  the  improvement  of 
streets  in  municipalities,  under  which  the  improvement  herein 
involved  was  admittedly  done,  power  is  expressly  conferred 
upon  the  governing  or  legislative  boards  or  bodies  of  munici- 
palities to  order  such  work  to  be  done  according  to  plans  and 
specifications  prepared  under  their  direction  and  adopted  by 
them.  Therefore,  in  considering  the  complaint  here,  we  must 
view  it  by  the  light  of  the  power  vested  by  law  in  the  de- 
fendant as  a  municipal  corporation  to  authorize  such  work 
to  be  done  according  to  plans  adopted  by  it,  and  thus  view- 
ing the  complaint  the  averment  that  the  defendant  caused 
the  work  complained  of  herein  to  be  done  plainly  means  that 
the  work  was  done  by  its  direction  and  according  to  plans 
and  specifications  adopted  by  it  for  that  purpose. 

It  is  further  insisted,  however,  that  under  no  view  of  the 
evidence  can  the  defendant  be  held  liable  for  the  damages 
claimed  by  the  plaintiff  in  the  complaint.  But,  in  so  far  as 
this  proposition  involves  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  findings,  there  is  no  proper  record 
for  the  review  thereof.  The  form  of  the  record  here  is  not 
a  statement  on  appeal,  for,  as  we  will  show,  there  is  now  no 
statement  on  appeal.  Nor  is  it  a  bill  of  exceptions,  because 
it  is  wanting  in  one  of  the  essential  requisites  of  a  bill  of 
exceptions,  viz.,  a  specification  of  the  particulars  wherein  it 
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is  claimed  that  the  evidence  is  insufficient  to  justify  the  de- 
cision. (Code  Civ.  Proc,  sec.  648;  Coveny  v.  Haie,  49  Cal. 
552;  Watson  v.  San  Francisco  H.  B.  R,  Co.,  50  Cal.  523; 
BcnTier  v.  Qiiackenbush,  51  Cal.  180;  Eltzroth  v.  Ryan,  89 
Cal.  135,  140,  [26  Pac.  647] ;  Winterbum  v.  Chambers,  91 
Cal.  170,  185,  [27  Pac.  658] ;  Commercial  Bank  v.  Redfield, 
122  Cal.  405,  [55  Pac.  160,  772] ;  Estate  of  Behrens,  130 
Cal.  416,  418,  [62  Pac.  603].) 

This  action  was  instituted  in  the  month  of  July,  1916.  The 
legislature  of  1915  so  amended  the  procedure  as  to  the  prepa- 
ration of  records  on  appeal  that,  at  the  present  time  and  at 
the  time  this  action  was  commenced,  there  is  and  was  no 
provision  in  our  law  for  a  "statement  on  appeal."  (See 
Stats.  1915,  pp.  201-207,  inclusive.)  The  result  is  that,  since 
the  changes  made  by  the  legislature  of  1915  above  referred 
to,  there  are  two  methods  only  whereby  the  evidence  may  be 
brought  up  for  consideration  and  review,  on  appeal,  to  wit: 
1.  By  a  bill  of  exceptions,  as  provided  by  sections  648  and 
650  of  the  Code  of  Civil  Procedure;  2.  Under  what  is  com- 
monly known  as  the  alternative  method,  as  provided  by 
section  953a  of  said  code. 

It  is  obvious  that  the  record  here  was  not  prepared  in  pur- 
suance of  the  provisions  of  section  953a.  Indeed,  it  is  not 
pretended  that  the  record  was  prepared  under  said  section, 
but,  to  the  contrary,  counsel  designate  it  as  a  "statement  on 
appeal  after  a  denial  of  motion  for  a  new  trial,  made  on  the 
minutes  of  the  court."  But,  as  shown,  there  is  no  such  a 
record  on  appeal  now,  and  the  record  here  was  evidently 
intended  as  a  bill  of  exceptions  and  is,  in  legal  effect,  if 
anything  at  all,  a  purported  bill  of  exceptions;  but,  as 
stated,  is  fatally  deficient  as  such  in  that  the  particulars  in 
which  it  is  claimed  that  the  evidence  does  not  support  the 
findings  are  not  specified  as  required  by  the  code  section 
above  named. 

Nor  is  appellant  aided  in  the  matter  by  its  notice  of  inten- 
tion to  move  for  a  new  trial,  since  therein  it  has  also  faile  1 
specifically  to  point  out  the  particulars  in  which  it  claims 
the  evidence  is  insufficient  to  justify  the  decision.  And  a 
general  specification  is  insufficient  where  there  is  more  than 
one  finding.  (See  cases  above  cited  and  also  Matter  of 
Baker,  153  Cal.  537,  541,  [96  Pac.  12] ;  Hawley  v.  Earring^ 
ton,  152  Cal,  188,   [92  Pac.   177] ;  Meek  v.  Southern  Calx- 
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fomia  Ry.  Co.,  7  Cal.  App.  606,  [95  Pac.  166] ;  Dawson  v. 
Schloss,  93  Cal.  194,  [29  Pac.  31] ;  De  Molera  v.  Martin,  120 
Cal.  544,  546,  [52  Pac.  825].) 

It  follows  that  it  must  be  assumed  by  this  court  that  all 
the  findings  of  fact  have  been  correctly  found  or  were  based 
on  sufficient  evidence.  (Winierburn  v.  Chambers,  91  Cal. 
170,  185,  [27  Pac.  658].) 

But  the  point  made  by  the  appellant  that  the  defendant  is 
not,  under  the  facts,  liable  for  the  damage  sustained  by  the 
plaintiff  may  be  considered  by  reference  to  the  facts  as  found 
by  the  court  and  certain  admissions  by  the  defendant. 

The  contention  is  that  the  case  here  falls  within  the  rule 
enunciated  and  applied  in  the  case  of  Sievers  v.  San  Frayi- 
dsco,  115  Cal.  648,  [56  Am.  St.  Rep.  153,  47  Pac.  687]. 
In  that  case  ik  contract  had  been  let,  after  due  legal  pro- 
ceedings by  the  authorities,  to  grade  Van  Ness  Avenue,  in 
the  city  of  San  Francisco,  to  the  "oflScial  grade,"  which 
was  seventy-five  feet  above  base.  A  futile  attempt  had  been 
made  by  the  supervisors  to  change  the  grade  to  eighty-three 
feet  above  base.  The  city  engineer  and  surveyor,  whose  duty 
it  was  to  furnish  grade  lines  and  levels  (Stats.  1891,  p.  206), 
assumed  eighty-three  feet  to  be  the  official  grade,  and  the 
contractor  filled  in  accordingly.  The  result  of  going  beyond 
the  true  grade  was  to  dam  a  well-defined  channel  through 
which  surface  water  had  always  flowed  and  back  the  water 
upon  the  land  of  plaintiff,  doing  the  damage  complained  of. 
It  was  conceded  that  no  such  consequence  would  have  fol- 
lowed the  grading  of  the  street  to  the  official  grade  of  sev- 
enty-five feet  above  base.  Action  against  the  city  of  San 
Francisco  was  brought  by  plaintiff  for  the  damage  thus  occa- 
sioned to  his  premises,  the  complaint  averring  that  the  city 
wrongfully  caused  and  procured  the  crossing  to  be  filled  with 
soil,  sand,  and  rock  to  a  height  of  eighty-three  feet  above 
base.  A  nonsuit  was  granted  by  the  trial  court  upon  the 
showing  thus  made  and  an  appeal  from  the  judgment  of 
nonsuit  was  rejected  by  the  supreme  court.  The  court  in 
that  case  said: 

*'It  does  not  appear  that  the  supervisors,  in  any  of  their 
proceedings,  called  for  any  grading  except  *to  the  official 
grade  and  line.'  The  bids  were  received  under  this  call, 
and  the  contract  ran  in  the  same  language.  Precisely  aj»  in 
Warren  v.  Fiddell,  106  Cal.  352,   [39  Pac.  781],  the  con- 
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tractors,  through  error  induced  by  the  city  surveyor,  or  super- 
intendent of  streets,  or  by  both,  graded  six  or  eight  feet 
above  the  line  called  for  by  the  contract  The  extra  six  or 
eight  feet  of  filling,  which  alone  it  is  admitted  caused  the 
injury,  were  not  placed  under  any  contract  with,  or  direc- 
tions from,  the  city.  The  case,  then,  differs  radically  from 
the  many  cited  and  relied  upon  by  appellant,  where  the 
injury  has  resulted  from  work  done  for,  and  as  directed 
by,  the  municipal  authorities.  Thus,  in  Reardon  v.  San 
Francisco,  66  Cal.  492,  [56  Am.  Rep.  109,  6  Pac.  317],  the 
injury  resulted  from  street  filling  done  exactly  in  accord- 
ance with  the  contract.  In  Conniff  v.  San  Francisco,  67  Cal. 
45,  [7  Pac.  41],  Montgomery  Avenue  was  graded  as  the 
city  directed.  But  the  work  dammed  a  natural  watercourse, 
and  the  city  was  held  responsible  for  the  resulting  injury  to 
property.  In  Spangler  v.  San  Francisco,  84  Cal.  12,  [18 
Am.  St.  Rep.  158,  23  Pac.  1091],  the  city  had  diverted  the 
waters  flowing  in  a  natural  water^vay  into  a  sewer,  and  had 
negligently  permitted  the  sewer  to  fall  into  a  defective  con- 
dition, whereby  the  escaping  waters  caused  damage,  for 
which  the  city  was  held  liable.  In  Eachus  v.  Los  Angeles 
Ry,  Co.,  103  Cal.  614,  [42  Am.  St.  Rep.  149,  37  Pac.  750], 
the  grading  was  properly  done  to  the  official  grade,  but,  for 
resulting  damages,  defendant  was  held  responsible.  In 
Tyler  v.  Tehama  County,  109  Cal.  618,  [42  Pac.  240],  a 
bridge  was  built  as  and  where  the  supemsors  directed.  But 
it  was  constructed  upon  private  property,  for  the  injury  to 
which  the  owner  received  compensation. 

**In  all  of  these  cases,  the  act  or  omission  had  the  sanc- 
tion, express  or  implied,  of  the  municipal  authorities.  In 
the  case  at  bar,  the  injury  resulted  from  the  act  of  the 
contractor,  neither  contemplated  nor  called  for  by  the  super- 
visors." 

In  this  case  the  findings  disclose,  as  above  shown,  that  the 
work  of  improvement  was  done  strictly  in  accordance  with 
plans  and  specifications  adopted  by  the  defendant  for  the 
work,  but  that  said  plans  and  specifications  did  not  provide 
for  adequate  means  for  taking  care  of  the  surface  waters 
accumulating  on  plaintiff's  lands.  Moreover,  counsel  for 
defendant,  at  the  trial,  stipulated  that  the  work  was  done  by 
the  contractor  according  to  said  plans  and  specifications,  and 
in  their  brief  on  file  herein  practically  admitted  such  to  be 
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the  fact  in  the  following  language:  '*The  work  done  on 
Keller  Street  which  resulted  in  the  damming  up  of  the  so- 
called  watercourse  on  the  Weisshand  property  was  a  work 
of  public  improvement  done  under  the  general  laws  of  the 
state  of  California.  All  of  the  proceedings  leading  up  to 
the  work  were  legal  and  regular  in  character.  The  contract 
was  let  and  the  work  was  to  be  done  in  accordance  with 
plans  and  specifications  adopted  by  the  council  of  the  city 
of  Petaluma.'* 

It  is  nowhere  made  to  appear  that  the  improvement  was 
not  done  in  accordance  with  the  plans  and  specifications 
adopted  by  the  defendant  therefor.  Herein,  therefore,  lies 
the  distinction  between  the  Sievers  case,  relied  upon  by  the 
appellant,  and  the  present  case.  The  facts  of  the  case  here, 
in  other  words,  bring  it  within  the  doctrine  announced  in 
Reardon  v.  City  of  San  Francisco,  66  Cal.  492,  [56  Am.  Rep. 
109,  6  Pac.  317] ,  Conniff  v.  San  Francisco,  67  Cal.  45,  [7 
Pac.  41] ,  Spangler  v.  San  Francisco,  84  Cal.  12,  [18  Am. 
St.  Rep.  158,  23  Pac.  1091] ,  Eachm  v.  Los  Angeles  Ry.  Co., 
103  Cal.  614,  [42  Am.  St.  Rep.  149,  37  Pac.  750],  and 
Tyler  v.  Tehama  County,  109  Cal.  618,  [42  Pac.  240],  all 
cited  in  Sievers  v.  San  Francisco,  115  Cal.  648,  [56  Am.  St. 
Rep.  153,  47  Pac.  687],  and  therein  differentiated  from  the 
Sievers  case  upon  precisely  the  same  reason  that  the  latter 
case  is  to  be  differentiated  from  this. 

In  Perkins  v.  Blauth,  163  Cal.  782,  789,  [127  Pac.  50,  53], 
the  court  said:  *'Upon  the  other  hand,  if  the  act  is  one 
commanded  by  the  municipality  itself,  if  inherently  wrong, 
the  municipality  and  the  agent  who  performed  will  both  be 
liable."  Again,  in  that  case,  the  court,  at  the  same  page, 
says:  **One  important  principle,  however,  is  to  be  noted  in 
this  connection.  Wherever  the  injury  complained  of  is  the 
taking  or  damaging  of  private  property  for  public  use  with- 
out compensation,  then  under  the  guaranty  of  the  federal 
constitution  against  such  invasion  of  the  private  rights  of 
property,  neither  the  state  itself  nor  any  of  its  agencies  or 
mandatories  may  claim  exemption  from  liability.  (Amend- 
ment Const.  U.  S.,  art.  V;  Hopkins  v.  Clemson  College,  221 
U.  S.  636,  [35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  890,  31  Sup. 
Ct.  Rep.  654].)" 

And  it  micrht  therein  have  beon  added,  as  we  here  sug- 
gest, that  such  invasion  of  the  private  rights  of  property  is 
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also  violative  of  eection  14  of  article  I  of  our  own  state  con- 
stitution, upon  which  the  right  of  a  person  to  be  compen- 
sated in  damages  for  injury  to  his  freehold  resulting  from  the 
act  of  a  municipality  in  making  a  public  improvement  was 
sustained  in  Reardon  v.  City  of  Scm  Francisco,  supra,  and  in 
the  other  cases  above  named. 

The  point  as  to  an  estoppel  is  covered  by  what  is  said 
above,  that  "all  findings  of  fact  against  which  the  bill  of 
exceptions  contains  no  specification  of  their  being  unsup- 
ported by  the  evidence,"  we  are  authorized  to  presume  de- 
rive sufficient  support  from  the  evidence. 

The  same  reply  is  to  be  returned  to  the  contention  that 
the  amount  of  damages  awarded  by  the  jury  is  excessive. 

The  points  last  made  are  as  to  rulings  of  the  court  admit- 
ting  certain  evidence.  These  rulings  we  have  examined  and 
have  not  found  them  subject  to  the  objections  urged  against 
them. 

The  judgment  is  affirmed, 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  17,  1918,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— Petitioning  for  a  rehearing  of  this  cause, 
counsel  for  the  appellant  insist  that  we  were  mistaken  in 
the  statement  contained  in  the  former  opinion  filed  herein 
that  **the  court  found  that  the  damage  suflPered  by  the  plain- 
tiff amounted  in  money  to  the  sum  of  $475,  of  which  the 
sum  of  one  hundred  dollars  constituted  the  expense  neces- 
sarily incurred  in  the  raising  of  plaintiff's  dwelling-house  to 
a  height  which  would  prevent  the  flowing  of  the  surface  or 
flood  waters  thereon." 

It  is  argued  that  the  reference  by  the  trial  court  in  its 
findings  to  the  raising  of  the  house,  at  a  cost  of  one  hun- 
dred dollars,  "'is  not  a  finding  as  to  damage,  for  the  reason 
that  the  property  may  have  been  worth  more  after  the  house 
was  raised  at  this  expense  than  it  was  even  before  the  alleged 
flooding."  It  is  further  contended  that  the  alleged  finding 
in  the  conclusions  of  law  that  **  plaintiff  had  been  damaged 
in  the  sum  of  $475  is  purely  a  conclusion  of  law  which  must 
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be  drawn,  if  drawn  at  all,  from  a  reading  of  the  findings  of 
fact  and  conclusions  of  law  in  their  entirety.** 

As  to  the  first  proposition,  a  ready  reply  thereto  is  that 
it  can  make  no  difference  what  the  effect  of  raising  the 
dwelling-hoase  upon  its  value  was,  if,  as  the  court  found,  the 
raising  of  the  house  and  the  expense  necessarily  incident 
thereto  were  absolutely  required  to  prevent  the  overflow 
water  from  entering  the  dwelling.  If  a  man  purposely  or 
negligently  sets  fire  to  another's  house,  and  it  is  wholly  or 
only  in  part  destroyed,  it  would  obviously  be  no  answer  to  a 
claim  against  the  wrongdoer  for  damages  for  causing  the  in- 
jury so  inflicted  to  say  or  show  that,  in  rebuilding  the  house 
or  patching  up  the  portions  burned,  the  owner  had  thereby 
become  the  possessor  of  a  better  house  than  he  had  before  the 
fire. 

With  respect  to  the  second  proposition,  it  is  to  be  observed 
that,  while  the  specific  finding  of  the  total  damage  suffered 
by  the  plaintiff  is  among  the  "conclusions  of  law,"  the  find- 
ing may  nevertheless  be  treated  as  a  finding  of  fact  as  well 
as  a  conclusion  of  law.  Counsel  in  their  petition  concede 
that  **a  finding  of  fact,  even  though  improperly  included  in 
what  is  generally  denominated  'conclusions  of  law,'  will  be 
held  to  be,  nevertheless,  a  finding  of  fact,  if  it  is  in  fact 
clearly  and  unequivocally  made."  But  it  is  contended  that 
the  finding  is  equivocal,  and  it  is  argued  that  **  where  it  is 
equivocal,  and  may  be  either  a  finding  of  fact  or  a  conclu- 
sion of  law,  the  appellate  court  will  not  take  it  out  of  the 
place  where  it  was  put  by  the  trial  court,  but  will  give  it  the 
same  effect  as  the  trial  court  gave  it,"  citing  Figg  v.  Mayo, 
39  Cal.  265,  where  it  is  said:  **In  such  cases,  where  the  facts 
are  so  obscurely  found  or  are  so  blended  with  legal  conclu- 
sions as  to  render  it  doubtful  whether  the  facts  are  only 
hypothetically  stated,  we  must  disregard  it  as  a  finding  of 
fact." 

There  is  nothing  equivocal  or  obscure  in  the  finding  in 
question.  Particularly  is  this  true  when  viewing  it  in  con- 
nection with  the  specific  finding  that  the  trees,  orchard,  vege- 
tables, etc.,  were  damaged  by  the  acts  of  the  appellant,  in 
addition  to  the  damage  of  one  hundred  dollars  suffered  by 
reason  of  being  compelled  to  raise  the  dwelling,  as  above 
indicated.  It  involves  an  unobscure,  unequivocal  statement 
that,  for  all  the  damage  specifically  found  to  have  been  in- 
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flicted  upon  his  property,  the  plaintiflf  had  suffered  in  the 
aggregate  damages  in  the  sum  of  $475.  This  sum  is  far  be- 
low that  claimed  in  the  complaint,  and,  so  far  as  we  may 
determine  from  the  findings,  the  amount  found  as  damages 
is  not  excessive.  But,  to  support  the  judgment,  we  do  not 
think  it  absolutely  necessary  that  the  findings  should  contain 
a  segregation  of  the  several  items  of  damage  alleged  in  the 
complaint,  in  the  absence  of  a  request  for  such  segregation. 
(Foley  V.  Martin,  142  Cal.  260,  261,  [100  Am.  St.  Rep.  123, 
71  Pac.  165,  75Pac.  842].) 

Of  course,  our  conclusion  here  is  not  to  be  accepted  as 
an  unqualified  approval  of  findings  of  the  character  of  those 
in  the  present  case,  where,  as  here,  there  are  presented  by 
the  pleadings  several  different  issues  upon  the  matter  of  the 
damage  complained  of.  Still,  we  cannot  persuade  ourselves 
that,  conceding,  for  the  sake  of  the  argument,  that  the  find- 
ings should  have  been  more  specific  as  to  the  damages  suf 
fered  by  the  plaintiff,  the  appellant  has  been  prejudiced 
thereby,  since  the  findings  clearly  show  that  the  plaintiff's 
property  was  seriously  damaged  by  the  acts  of  appellant  and 
since,  furthermore,  the  damages  awarded  are  far  below  those 
claimed.     (Code  Civ.  Proc,  sec.  475.) 

We  are  satisfied  with  the  conclusion  announced  in  our 
former  opinion  in  other  respects. 

The  petition  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15,  1918. 


[Civ.  No.  2308.    First  Appellate  District.— May  20,  1918.] 

VICTOR  0.  BURDELL  et  al,  Appellants,  v.  ST.  LUKE'S 
HOSPITAL  (a  Corporation),  Respondent. 

NiouGiNCE — Injury  to  Hospital  Patient — Carelessness  of  Nurses 
— Evidence  —  Directed  Verdict  tor  Defendant. — In  an  action 
against  a  hospital  corporation  for  injuries  sustained  by  a  pay  patient 
through  the  negligence  of  nurses  employed  by  the  corporation  the 
court  correctly  directed  a  verdict  for  defendant  where  it  waa  shown 
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that  the  hospital  was  not  formed  for  pecuniary  profit,  that  no  profit 
was  in  fact  made,  and  no  evidence  was  offered  to  show  that  defend- 
ant was  negligent  in  employing  incompetent  nurses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  T.  Bush,  for  Appellants. 

Chas.  S.  Wheeler,  for  Respondent 

ZOOK,  J.,  pro  tern. — In  this  action  for  personal  injuries 
alleged  to  have  been  sustained  by  plaintiff  Helen  E.  Burdell 
through  the  negligence  of  defendant's  servants,  the  court 
directed  a  judgment  for  defendant,  from  which  plaintiffs 
appeal. 

The  evidence  showed  that  plaintiff,  Mrs.  Burdell,  entered 
defendant's  hospital  as  a  paying  patient  and  was  charged  the 
regular  rates  of  the  hospital  for  the  services  rendered  to  her. 
The  injuries  complained  of  were  alleged  to  have  been  sus- 
tained through  the  negligence  of  nurses  employed  by  the 
hospital,  but  no  evidence  was  offered  to  show  that  defend- 
ant was  negligent  in  employing  incompetent  or  careless 
nurses  or  in  omitting  to  use  due  care  in  the  selection  of  its 
staff.  The  articles  of  incorporation  of  defendant  stated  that 
the  purpose  for  which  it  was  formed  was  the  founding  and 
maintenance  of  a  hospital  in  San  Francisco  for  the  relief  and 
care  of  such  sick  persons  as  might  desire  its  benefits,  and  that 
its  object  was  not  pecuniary  profit.  It  also  appeared  from 
the  evidence  that  the  hospital  buildings  were  the  gift  of 
charitable  persons  to  the  corporation;  that  poor  and  needy 
persons,  without  distinction  of  race  or  creed,  were  admitted 
to  the  hospital  and  treated  without  charge,  the  percentage 
thereof  varying  from  seven  to  fifteen  per  cent  of  the  total 
number  of  patients;  that  although  the  other  patients  paid 
fees  for  the  services  rendered  them,  no  profit  was  made,  or 
attempted  to  be  made,  from  that  source;  that  in  the  four 
years  preceding  the  trial  the  expenses  of  operating  the  hos- 
pital exceeded  the  amount  taken  in  as  fees  by  more  than 
eighteen  thousand  dollars^  a  large  part,  but  not  all,  of  which 
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was  the  money  lost  by  taking  in  poor  patients;  that  the  trus- 
tees charged  with  the  conduct  of  the  affairs  of  the  hospital 
served  without  pay,  and  that  the  only  persons  receiving  any 
compensation  were  the  hospital  staflf,  consisting  of  the  super- 
intendent, nurses,  and  attendants. 

Upon  this  showing  the  lower  court  was  clearly  correct  in 
directing  a  verdict  for  defendant,  under  the  rule  laid  down  in 
Thomas  v.  German  Oen.  etc.  Soc,  168  Cal.  183,  [141  Pac. 
1186],  where  it  is  said  that  "where  one  accepts  the  benefit 
of  a  public  or  of  a  private  charity  he  exempts  by  implied 
contract  the  benefactor  from  liability  for  the  negligence  of 
the  servants  in  administering  the  charity,  if  the  benefactor 
has  used  due  care  in  the  selection  of  those  servants."  The 
fact  that  plaintiff  paid  the  regular  rates  charged  by  the 
hospital  for  paying  patients  does  not  take  the  case  out  of 
the  operation  of  this  rule,  for  it  is  apparent  that  the  rates 
were  not  charged  with  a  view  of  making  a  profit  from  her, 
and  the  moneys  received  from  paying  patients  were  not  in 
fact  sufficient  to  meet  even  the  ordinary  operating  expenses  of 
the  hospital,  without  considering  any  interest  upon  the 
amount  invested  in  the  buildings.  It  is  clear,  therefore,  that 
plaintiff  was  to  some  extent  the  beneficiary  of  the  charity  for 
which  defendant  corporation  was  organized,  and  comes  within 
the  rule  quoted. 

Judgment  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  18,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  18,  1918. 
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[Civ.  No.  1751.    Third  Appeflate  District.— May  20,  1918.] 

CHARLES  HING,  etc.,  Itespondent,  v.  JOE  LEE  et  al.. 
Defendants;  FIRST  NATIONAL  BANK  OP  MERCED 
(a  Corporation),  Appellant. 

BxBcnnoN — Lin  Insubanck— Ezeicption. — ^AU  moneyi,  bcDefits,  privi- 
leges, or  immanities  aeeraing  or  in  any  manner  growing  out  of  any 
life  insurance,  if  the  annual  premiums  paid  do  not  exceed  five  hun- 
dred dollars,  are  exempt  from  execution. 

Banking  Law  —  Deposits  fob  Collection  —  Trust. — The  deposit  of 
mortgages  and  other  specific  instruments  for  collection  or  the  draw- 
ing of  a  draft  on  a  debtor  and  giving  it  with  specific  InBtruetions  to 
collect  and  remit  is  a  trust  transaction,  and  the  money,  if  collected, 
is  affected  with  the  trust. 

Ijx — Chance  from  Trust  to  Debtor  Belation. — ^While  the  trust  rela- 
tion might  be  changed  by  custom  or  agreement  into  that  of  debtor 
and  creditor  after  the  collection  of  the  proceeds,  the  baok  cannot 
divest  itself  of  the  trust  relation  and  assume  the  other  at  its  own 
convenience. 

Id. — Collection  of  Insurangb  Policy— Payment  to  Sheriff  on  Gar- 
nishment Proceedings  Against  Insurer  —  Breach  of  Trust. — 
Where  a  bank  collects  an  insurance  policy  and  is  instructed  by  the 
insurer  to  pay  the  claim  of  the  bank  and  hold  the  balance  for  the 
insurer  until  called  for,  the  balance  constitutes  a  trust  fund,  and  it 
is  a  clear  violation  of  such  trust  for  the  bank  to  pay  over  the  same 
to  the  sheriff  on  garnishment  proceedings  without  giving  the  insured 
any  notice  in  order  that  he  might  make  a  claim  of  exemption. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Terry  W.  Ward,  for  Appellant 

John  Outcalt,  for  Respondent. 

BURNETT,  J.— On  the  Ist  of  April,  1901,  the  Equitable 
Life  Assurance  Society  of  the  United  States  issued  to  re- 
spondent an  endowment  policy  of  life  insurance.  Thereafter 
respondent  borrowed  from  said  society  the  sum  of  one  thou- 
sand dollars  and  assigned  to  appellant  the  said  policy  as 
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security  for  the  payment  of  said  indebtedness,  the  bank  un- 
doubtedly acting  as  agent  of  the  insurer  in  the  matter. 

The  policy  matured  on  the  1st  of  April,  1916,  and  there 
became  due  plaintiff  the  sum  of  $1,325.94,  being  the  face 
value  of  the  policy  and  the  surplus  reduced  by  said  one 
thousand  dollar  loan.  The  insurer  sent  to  appellant  a  check 
for  said  amount  payable  to  said  bank  and  to  plaintiff,  which 
was  received  by  appellant  on  the  fourth  day  of  April,  1916. 
At  this  time  respondent  was  indebted  to  appellant  in  the  sum 
of  $431.45,  on  certain  promissory  notes,  and,  also,  to  one 
J.  H.  Simonson  upon  a  promissory  note  for  the  sum  of  $436, 
which  note  was  held  by  the  bank,  as  security  for  the  payment 
of  a  loan  by  it  to  said  Simonson.  The  annual  premium  on 
said  policy  was  less  than  five  hundred  dollars,  and,  there 
fore,  "all  moneys,  benefits,  privileges,  or  immunities  accru- 
ing or  in  any  manner  growing  out  of"  said  policy  were  ex- 
empt from  execution.  (Code  Civ.  Proc,  sec.  690,  subd.  18; 
Briggs  v.  McCttlUmgh,  36  Cal.  542;  Holmes  v.  Marshall,  145 
Cal.  780,  [104  Am.  St.  Rep.  86,  2  Ann.  Cas.  88,  60  L.  R.  A. 
67,  79  Pac.  534].) 

On  receipt  of  said  check  the  cashier  of  the  bank  sent  a 
clerk  with  the  check  to  plaintiff's  home,  a  few  blocks  distant, 
with  a  request  that  plaintiff  sign  it,  which  he  did.  It  was 
understood  and  agreed  between  plaintiff  and  the  bank  that 
out  of  the  proceeds  of  the  policy  the  said  indebtedness  of 
respondent  to  appellant  and  to  said  Simonson  should  be  paid. 
Plaintiff  was  credited  with  these  payments  on  the  fifth  day 
of  April,  and  the  balance  of  said  check  for  $1,325.94,  or  the 
sum  of  $458.49,  was  deposited  in  said  bank  by  the  cashier 
to  the  credit  of  plaintiff.  The  next  day  the  sheriff  of  the 
county,  under  and  by  virtue  of  an  execution  issued  out  of  the 
superior  court  of  said  county  upon  a  judgment  recovered  in 
said  county  by  one  Joe  Lee  against  said  plaintiff  and  others, 
previous  to  the  sixth  day  of  April,  1916,  for  a  sum  in  excess 
of  $458.49,  levied  upon  the  money  of  plaintiff  in  the  hands 
of  said  banlc,  and  the  said  bank,  through  its  president  and 
cashier,  delivered  to  said  sheriff  upon  said  execution  the  said 
sum  of  $458.49.  Plaintiff  knew  nothing  of  the  levy  until 
some  days  after  the  moi.ey  had  been  paid  over  to  the  sheriff, 
and,  therefore,  had  no  opportunity  to  claim  any  exemption 
from  execution.  He  afterward  made  a  demand  upon  the 
bank  for  the  payment  of  said  amount  but  it  was  denied. 
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The  court  held  that  the  proceeds  of  the  insurance  policy 
constituted  a  trust  fund  in  the  custody  of  said  bank  and 
that  appellant  was  not  legally  justified  in  paying  it  over  to 
the  sheriff,  without  affording  the  plaintiff  an  opportunity 
to  make  his  claim  of  exemption.  The  finding  as  to  the  trust 
relation  is  supported  by  the  testimony  of  plaintiff.  His 
testimony  was  given  in  somewhat  broken  English,  but,  after 
stating  that  Mr.  Hart,  the  cashier  of  the  bank,  called  him 
up  by  telephone,  he  proceeded:  **He  told  me,  'You  know  the 
money  came  all  right';  he  told  me  to  sign  the  name  on  the 
check.  I  say,  *You  leave  the  money  in  there  and  I  go  up 
where  I  get  well  with  my  foot,  when  I  go  up  there.  I  will 
pay  Mr.  Simonson  and  the  balance  I  leave  in  the  bank 
to  pay  the  Chinaman.  I  owe  the  Chinaman  two  or  three 
hundred  dollars.  I  borrow  money  to  pay  on  that  life  insur- 
ance two  or  three  years  ago  from  two  Chinamen ;  he  go  home 
now.  I  no  tell  Mr.  Hart  to  deposit  the  money.'  I  said,  'The 
balance  you  leave.  I  want  to  take  that  money  and  pay  the 
Chinamen.'  " 

There  can  be  no  doubt  that  the  check  was  the  property 
of  plaintiff,  and  that  he  directed  the  said  officer  of  the  bank 
to  cash  it,  pay  the  claim  of  the  bank  and  of  Simonson,  and 
hold  the  balance  until  plaintiff  could  call  for  it.  The  situ- 
ation is  covered  by  the  principle  announced  in  section  313, 
page  634,  7  C.  J.,  as  follows:  **The  deposit  of  mortgages  and 
other  specific  instruments  for  collection  or  the  drawing  of  a 
draft  on  a  debtor  and  giving  it  with  specific  instructions  to 
collect  and  remit  is  a  trust  transaction  and  the  money,  if 
collected,  is  affected  with  the  trust." 

As  to  this  point  several  instructive  cases  are  cited  by  re- 
spondent, one  of  which  is  Hall  v.  Beymer,  22  Colo.  App.  271, 
[125  Pac.  561].  Therein  Bcymer  placed  with  Rocky  Ford 
Bank  a  note  for  collection.  The  bank  sent  the  note  to  a 
Colorado  Springs  bank,  which  collected  it  and  remitted  the 
proceeds  in  the  form  of  a  draft  This  was  received  by  the 
Rocky  Ford  Bank  on  December  28th,  which,  on  the  same 
day,  sent  it  to  a  Pueblo  bank  to  the  credit  of  the  former. 
On  December  31st  the  Rocky  Ford  Bank  placed  the  amount 
of  the  collection  to  Beymer's  credit  on  its  books  and  the 
same  day  said  bank  ceased  to  do  business.  The  testimony 
showed  that  Beymer  was  asked  by  the  president  of  said  bank 
if  he  "wanted  to  put  the  proceeds  in  as  a  deposit"  and  he 
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replied,  **No,  I  wanted  it  for  myself.  I  wanted  the  collec- 
tion." The  court  held  that  the  Bocky  Ford  Bank  waa 
Beymer's  bailee  not  his  debtor. 

The  facts  of  that  case  present  a  similar  situation  to  tho 
one  herein  involved.  There  seems  to  be  no  essential  dififei- 
ence.  It  is  true,  as  the  authorities  hold,  that,  in  such  cases, 
**the  trust  relation  might  be  changed  by  custom  or  agreement 
into  that  of  debtor  and  creditor  after  the  collection  of  the 
proceeds,"  but  it  is  equally  true  that  '*a  bank  cannot  divest 
itself  of  the  trust  relation  and  assume  the  other  at  its  own 
convenience."     (7  C.  J.  634.) 

Of  course,  it  is  the  duty  of  the  trustee  to  protect  and  pre- 
serve such  property  for  the  benefit  of  the  beneficiary.  (39 
Cyc.  325.)  It  was  a  clear  violation  of  this  primary  obliga- 
tion for  the  trustee  to  pay  over  the  property  to  the  sheriff 
without  making  any  effort  to  preserve  it  for  plaintiff.  The 
bank  sustained  to  respondent  a  relation  of  trust  and  confi- 
dence, and  it  had  no  right  to  withhold  from  the  latter  in- 
formation that  was  essential  to  the  protection  of  plaintiff's 
interests.  Indeed,  rather  than  permit  the  property  to  be 
lost  to  plaintiff  without  an  opportunity  to  assert  his  claim 
of  exemption,  the  bank  should  have  informed  the  sheriff  that 
the  money  was  exempt  from  execution  and  would  not  be  paid 
over  until  it  could  be  ascertained  whether  plaintiff  desired 
to  waive  his  privilege.  It  is  manifest,  also,  that  the  bank 
could  have  lost  nothing  by  pursuing  this  course.  Within  a 
few  minutes  plaintiff  could  have  been  notified,  and,  unless  he 
claimed  his  privilege  immediately,  he  would  have  been  justly 
deemed  to  have  waived  it  The  bank  was  apparently  more 
anxious  to  have  the  judgment  creditor  satisfied  than  to  exer- 
cise the  utmost  good  faith  toward  plaintiff.  Debts  should 
be  paid,  but  public  policy  recognizes  the  exemption  of  certain 
property  belonging  to  debtors  as  even  more  important  than 
the  payment  of  his  debts.  Otherwise  it  would  not  be  pro- 
tected by  the  law  from  execution.  But  of  what  avail  to  the 
debtor  is  the  privilege,  if  he  have  no  opportunity  of  exer- 
cising it^  He  is  not  required  to  claim  the  privilege  until 
an  occasion  arises  whereby  the  property  is  liable  to  be  taken 
away  from  him.  Here  he  had  no  such  opportunity  in  con- 
sen  uence  of  appellant's  violation  of  its  duty  to  notify  him 
of  the  occasion  for  the  exercise  of  his  privilege.  We  con- 
bid(  r  it  a  plain  case  of  breach  of  trust  on  the  part  of  appel- 


Digiti 


zed  by  Google 


May,  1918.]  Hino  v.  Lkb.  817 

lant,  and  we  cannot  believe  that  the  moral  sense  of  the 
community  or  the  common  practice  of  banks  or  any  pro- 
vision of  the  statute  justifies  the  course,  which  was  herein 
pursued  to  the  prejudice  of  respondent. 

We  think  that  the  case  is  governed  by  the  fundamental 
principle  of  good  faith  which  characterizes  the  status  of  a 
trustee,  but,  even  if  we  concede  that,  by  virtue  of  the  deposit 
of  the  money,  the  bank  became  merely  the  creditor  of  plain- 
tiff, the  debt  was  exempt  from  execution.  The  reason  for 
this  view  is  clearly  set  forth  in  the  Holmes  case,  supra. 
Therein  it  is  said:  "Appellant  contends  that  by  depositing 
the  money  in  the  bank  the  money  lost  its  identity  and  that 
thereafter  the  bank  owed  Annie  J.  Jenkins  the  money.  That 
the  debtor  thus  voluntarily  parted  with  the  money,  which  was 
exempt,  and  acquired  in  lieu  thereof  a  credit  due  by  the 
bank.  Said  construction  would  seem  to  be  unreasonable  and 
no  authority  is  cited  which  supports  it."  The  court  pro- 
ceeds to  a  more  detailed  consideration  of  the  subject  and 
reaches  the  conclusion  that  appellant's  contention  involves 
an  absurdity  which  must  be  rejected. 

Considering  it  thus  a  deposit,  we  feel  satisfied  that,  in  view 
of  the  ignorance  of  plaintiff  of  the  levy  of  the  execution,  it 
was  the  duty  of  the  bank  to  notify  him  before  paying  over 
the  money  to  the  sheriff.  If  it  had  been  other  personal  prop- 
erty belonging  to  plaintiff,  in  the  possession  of  defendant,  a 
sale  would  be  required,  and  it  would  have  made  no  particu- 
lar difference  whether  the  bank  gave  notice  or  not,  since  the 
sheriff  would  have  been  required  to  give  notice  to  plaintiff 
before  the  sale.  But,  it  being  money,  the  conduct  of  the 
bank  made  it  impossible  for  plaintiff  to  claim  this  privilege 
of  exemption,  and  hence  appellant  should  be  held  responsible 
for  the  amount  lost. 

In  Freeman  on  Executions,  third  edition,  section  416,  it  is 
said:  ''Although  as  a  general  rule  the  exemption  of  property 
from  execution  can  only  be  claimed  by  its  owners,  yet  the 
rule  does  not  apply  to  proceedings  by  garnishment.  If  the 
garnishee  has  in  his  possession  any  property  or  credit  of  the 
defendant  not  subject  to  execution  he  certainly  may  and  he 
probably  must,  assert  the  fact  of  such  exemption  and  thereby 
prevent  the  property  from  being  taken  and  applied  under  the 
execution.  .  .  .  When,  however,  the  poraon  summoned  knows 
of  a  defense  as  that  the  debt  or  property  sought  to  be  reached 
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is  exempt  from  execution,  we  believe  that  it  is  his  duty  to 
assert  such  defense,  or,  at  least,  to  inform  his  creditor  of 
the  proceeding  and  give  him  an  opportunity  to  act  for  him- 
self, and  if  the  duty  is  not  performed,  that  no  judgment  or 
order  against  the  person  summoned  can  protect  him  from 
liability  to  his  creditor." 

In  the  case  at  bar  the  garnishee  knew,  or,  at  least,  had 
reason  to  know,  that  the  property  was  exempt  from  execu 
tion  and  that  the  judgment  debtor  had  no  knowledge  of  the 
garnishment,  and  hence  the  payment  of  money  to  the  sheriff 
does  not  protect  appellant  from  liability  to  the  judgment 
debtor. 

We  agree  with  respondent  in  the  statement  of  these  prop- 
ositions: "1.  Respondent  was  the  owner  of  the  policy  in 
question  and  of  that  part  of  the  proceeds  thereof  here  in  con- 
troversy at  the  time  of  the  receipt  of  the  same  by  the  bank 
on  April  4,  1916,  and  continuously  up  to  and  including  the 
time  of  the  levy.  2.  The  proceeds  of  said  policy  were  exempt 
from  execution  under  subdivision  18  of  section  690  of  the 
Code  of  Civil  Procedure.  3.  It  was  not  the  respondent's 
duty  to  claim  exemption  before  the  levy,  or  to  make  such 
claim  upon  anybody  other  than  the  levying  officer  or  to  make 
such  claim  after  it  would  have  been  an  idle  and  ineffective 
act  4.  Appellant  bank  was  a  trustee  of  the  proceeds  of  said 
policy  for  respondent's  benefit.  5.  The  bank  could  not  make 
respondent  its  depositor  without  his  consent.  6.  Though 
exemption  is  a  personal  privilege,  which  the  judgment  debtor 
may  waive  if  he  choose,  yet  the  privilege  exists  until  he,  him- 
self, or  someone  authorized  to  do  so  for  him  waived  it  either 
in  express  words  or  by  overt  act,  or  by  waiting  more  than 
a  reasonable  time  before  attempting  to  claim  it,  and  a  gar- 
nishee, whether  trustee  or  mere  debtor,  cannot  waive  it  for 
him,  or  deprive  him  of  the  opportunity  to  claim  it  without 
being  liable  to  him  in  damages.  (18  Cyc.  1449;  Smyth  on 
Homestead  and  Exemptions,  sec.  562;  Southern  Ry.  Co.  v. 
Fulford,  125  Ga.  103,  [5  Ann.  Cas.  168,  54  S.  E.  68]  )" 

In  some  of  the  cases  cited  in  support  of  the  lower  court's 
decision,  the  garnishment  proceedings  involved  a  formal 
suit  in  court,  but,  manifestly,  the  same  principle  must  apply 
with  greater  emphasis  to  our  summary  proceeding  of  gar- 
nishment, wherein  more  easily  may  a  jn(l<rment  debtor  be 
deprived  of  his  statutory  privilege  of  exemption. 
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Another  point,  upon  which  appellant  lays  some  stress,  re- 
lates to  the  proof  of  the  demand  claimed  to  have  been  made 
upon  appellant  for  the  payment  to  respondent  of  said  sum 
of  money.  The  allegation  of  the  complaint,  however,  as  to 
that  was  not  denied  in  the  answer,  and,  of  course,  it  is  deemed 
admitted.  We  need  not,  therefore,  consider  the  sufficiency 
of  the  proof. 

Some  other  questions  are  argued  by  appellant,  but  we 
think  the  foregoing  covers  the  material  considerations  in  the 
case. 

We  are  satisfied  that  the  decision  of  the  lower  court  is 
just  and  the  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  -appeal,  was  denied 
by  the  supreme  court  on  July  18,  1918. 


[Civ,  No.  2166.    Second  Appellate  District.— May  20,  1918.] 

LESLIE     B.    RIGGINS,    Respondent,    v.    CHARLES     C. 
PATTERSON  et  al.,  Appellants. 

Brokers'  Commissions — Exchangb  of  Property — Compensation  from 
Both  Parties — Bulb. — An  agent  in  acting  in  the  matter  of  the 
sale  or  exchange  of  property  may  not  collect  compensation  from  both 
parties  unless  each  party  had  full  knowledge  of  the  facts  concerning 
the  agreement  of  the  other  to  pay  compensation. 

Id.— Action  fob  Commissions — Doxtblb  Agency — Lack  of  KNOwii- 
edge  of  Parties — Judgment  Without  Support. — In  an  action  by 
an  agent  for  a  commission  in  procuring  an  agreement  for  an  ex- 
change of  real  properties,  where  it  was  found  that  plaintiff  was 
acting  as  agent  for  both  parties,  and  there  was  no  finding  that  both 
parties  knew  of  the  double  agency,  the  judgment  in  favor  of  the 
plaintiff  is  not  sufficiently  supported. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  T.  Price,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Bobert  H.  Scott,  and  Button  &  Williams,  for  Appellants. 

Thos.  C.  Ridgway,  for  Respondent 

JAMES,  J. — ^This  appeal  is  taken  from  a  judgment  en- 
tered in  favor  of  the  plaintiff  for  the  sum  of  five  hundred 
dollars.  It  is  presented  on  the  judgment-roll  alone.  For 
cause  of  action  plaintiff  alleged  in  its  complaint  that  on  Au- 
gust 11,  1914,  the  defendant  agreed  in  writing  to  pay  the 
plaintiff  the  sum  sued  for  as  commission  for  services  thereto* 
fore  rendered  by  Leslie  B.  Riggins  Company,  a  corporation,  as 
real  estate  agent  in  procuring  an  agreement  of  exchange  of 
properties  of  defendant  Patterson  for  property  belonging  to 
one  Denton  and  one  Beggs.  The  answer  made  by  the  defend- 
ant first  contained  a  denial  of  all  the  material  allegations  of 
fact  embraced  within  the  complaint.  It  was  then  set  up  as  a 
further  defense  that  the  plaintiff,  on  the  eighth  day  of  August, 
1914,  was  employed  by  Denton  and  Beggs  to  act  as  their  agent 
and  broker  in  procuring  the  alleged  agreement  for  the  ex- 
change of  real  estate  and  that  Denton  and  Beggs  agreed  to  pay 
the  plaintiff  as  compensation  for  such  services  the  sum  of  six 
hundred  dollars ;  that  on  about  the  same  date  the  plaintiff  ac- 
cepted the  employment  and  did  at  all  times  subsequent  thereto 
represent  and  act  for  said  Denton  and  Beggs  as  their  agent 
and  broker,  and  while  representing  itself  to  be  such  agent  pro- 
cured from  the  defendant  Frank  Reeves  an  acceptance  of 
said  proposition  to  exchange  the  real  property.  As  a  third 
defense  defendant  alleged  that  if  any  services  had  been  ren- 
dered by  the  plaintiff,  the  same  were  voluntarily  rendered 
and  without  any  employment  or  authority  or  request  from 
the  defendant.  The  court  made  findings  of  fact  determining, 
first,  that  prior  to  August  11,  1914,  the  plaintiff,  as  real  estate 
agent,  rendered  services  to  the  defendant  in  procuring  an 
agreement  of  exchange  of  property  belonging  to  the  defend- 
ant Patterson  for  property  bdonging  to  Denton  and  Beggs; 
that  defendant  agreed  on  August  11,  1914,  in  writing,  to  pay 
the  sum  of  five  hundred  dollars  as  commission  for  such  ser- 
vices. There  is  a  finding  also  that  no  part  of  the  sum  sued 
for  had  been  paid.  The  court  then  further  finds  that  on 
the  eighth  day  of  August,  1914,  Denton  and  Beggs  entered 
into  an  agreement  with  the  plaintiff  by  which  they  employed 
the  plaintiff  as  their  agent  in  procuring  the  agreement  of 
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exchange  and  agreed  to  pay  such  agent  the  sum  of  six  hun- 
dred dollars  for  such  services.  This  finding  follows:  **It 
is  true  that  plaintiff's  assignor  accepted  said  employment 
and  at  all  time  subsequent  to  the  eighth  day  of  August,  1914, 
represented  and  acted  for  said  Alice  M.  Denton  and  Hugh 
H.  Beggs  as  their  agent  in  procuring  said  agreement  of  ex- 
change, and  said  plaintiff's  assignor  did  on  August  8,  1914, 
while  representing  itself  to  be  the  agent  of  said  Denton  and 
Beggs,  procure  from  defendant,  Prank  Reeves,  an  acceptance 
of  said  agreement  of  exchange,  and  the  court  further  finds 
that  said  acceptance  was  in  writing  indorsed  upon  and  form- 
ing a  part  of  said  agreement  of  exchange  signed  by  said  Den- 
ton and  Beggs,  and  that  in  said  acceptance  said  defendant 
Reeves  agreed  to  pay  plaintiff's  assignor  the  sum  of  five  hun- 
dred dollars  commission  for  services  rendered."  The  fur- 
ther finding  made  recites  the  depositing  of  deeds  in  escrow 
by  the  several  parties  to  the  transaction.  It  is  contended 
on  behalf  of  appellant  that  the  findings  do  not  support  tbe 
judgment  in  that  it  is  not  determined  by  the  court  that  ai 
the  time  the  agreement  to  pay  commission  was  made  both 
parties  to  the  exchange  had  knowledge  of  the  fact  of  the 
agreement  on  the  part  of  the  other  to  pay  commission  to 
the  agent.  That  the  law  is  that  an  agent  in  acting  in  the 
matter  of  the  sale  or  exchange  of  property  may  not  collect 
compensation  from  both  parties,  unless  it  appears  that  each 
party  had  full  knowledge  of  the  facts  concerning  the  agree- 
ment to  pay  such  compensation,  is  not  here  in  dispute.  Re- 
spondent's answer  to  the  contention  advanced  by  the  appel- 
lant is  that  the  lack  of  knowledge  on  the  part  of  either  party 
is  a  matter  of  affirmative  defense  to  an  action  brought  to 
recover  commission  and  that  such  defense  is  not  presented 
by  the  pleadings  in  this  case.  The  second  answer  urged  is, 
conceding  the  pleadings  were  sufficient  to  present  such  an 
issue,  in  the  absence  of  a  finding  upon  the  issue  it  will 
be  presumed  in  support  of  the  judgment  that  if  such  find- 
ing were  made,  it  would  be  adverse  to  the  appellant.  In 
so  far  as  appellant  Reeves  is  concerned,  it  does  appear  at 
least  by  inference  from  the  finding  that  he  had  knowledge 
prior  to  the  time  of  making  his  agreement  to  pay  commis- 
sion that  Denton  and  Beggs  had  already  agreed  to  pay  the 
sum  of  six  hundred  dollars  to  the  plaintiff  on  the  same 
account.    This  appears  from  the  fact  that  the  court  finds,, 

•7  C»l.  App.— 2X 
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first,  that  the  agreement  of  exchange  prepared  by  Denton 
and  Beggs  or  offered  by  them  contained  the  agreement  on 
their  part  to  pay  commission,  and  that  it  was  this  agree- 
ment which  was  indorsed  by  Reeves  or  accepted  by  him  in 
writing  and  by  which  acceptance  he  bound  himself  on  his 
part  to  pay  five  hundred  dollars  as  commission  for  the  ser- 
vices of  the  plaintiff.  It  nowhere  appears  in  the  findings 
that  appellant  Patterson  signed  any  acceptance  of  that 
agreement  of  exchange  or  had  any  knowledge  of  the  agree- 
ment to  pay  commission  as  made  by  the  other  parties  to  it. 
The  court  finds  merely,  in  substance,  that  Patterson  depos- 
ited with  a  title  or  trust  company  a  deed  with  instructions, 
which  instructions  were  in  accordance  with  the  terms  and 
agreements  of  the  agreement  of  exchange.  The  facts  as 
found  by  the  court  do  not  g^ive  to  the  plaintiff  the  character 
of  a  middleman  from  which  it  might  be  assumed  that  he 
was  dealing  as  the  agent  of  both  parties  with  their  knowl- 
edge, but  the  court  particularly  finds  that  plaintiff  was 
employed  as  the  agent  of  Denton  and  Beggs,  and  that  repre- 
senting himself  to  be  such  agent  to  Reeves,  he  procured  an 
acceptance  of  the  agreement  of  exchange.  In  Olenn  v.  Rice, 
174  Cal.  269,  [162  Pac.  1020],  it  is  said:  "The  authorities, 
with  practical  unanimity,  declare  that  if  an  agent  is  engaged 
by  both  parties  to  effect  a  sale  of  property  from  one  to  the 
other,  or  an  exchange  between  them,  not  as  a  mere  middle- 
man to  bring  them  together,  but  actively  in  inducing  each  to 
make  the  trade,  he  cannot  recover  compensation  from  either 
party,  unless  both  parties  knew  of  the  double  agency  at  the 
time  of  the  transaction.  The  reason  for  the  rule  is  that  he 
thereby  puts  himself  in  a  position  where  his  duty  to  one  con- 
flicts with  his  duty  to  the  other,  where  his  own  interests 
tempt  him  to  be  unfaithful  to  both  principals,  a  position 
which  is  against  sound  public  policy  and  good  morals.  His 
contract  for  compensation  being  thus  tainted,  the  law  will  not 
permit  him  to  enforce  it  against  either  party.  It  is  no  an- 
swer to  this  objection  to  say  that  he  did,  in  the  particular 
case,  act  fairly  and  honorably  to  both.  The  infirmity  of 
his  contract  does  not  arise  from  his  actual  conduct  in  the 
given  case,  but  from  the  policy  of  the  law,  which  will  not 
allow  a  man  to  gain  anything  from  a  relation  so  conducive 
to  bad  faith  and  double  dealing.  And  the  fact  that  the  party 
whom  he  sues  was  aware  of  the  double  agency  and  of  the 
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payment,  or  agreement  to  pay,  compensation  by  the  other 
party,  and  consented  thereto,  does  not  entitle  him  to  recover. 
He  must  show  knowledge  of  both  parties.  One  party  might 
willingly  consent,  believing  that  the  advantage  would  accrue 
to  him,  to  the  detriment  of  the  other.  The  law  will  not  tol- 
erate such  an  arrangement,  except  with  the  knowledge  and 
consent  of  both,  and  will  enter  into  no  inquiry  to  determine 
whether  or  not  the  particular  negotiation  was  fairly  con- 
ducted by  the  agent.  It  leaves  him  as  it  finds  him,  affording 
him  no  relief."  As  the  findings  of  fact  in  this  case  disclose 
that  the  plaintiff  was  attempting  to  act  as  the  agent  of  both 
parties  to  the  transaction,  and  it  does  not  appear  that  either 
Patterson  or  Denton  and  Beggs  knew  of  the  double  agency, 
as  between  these  parties  sufficient  facts  are  not  found  to  sup- 
port the  judgment  as  made.  We  think  that  even  had  the 
answer  contained  merely  a  general  denial,  when  the  facts  dis- 
close conditions  as  shown  by  the  findings,  the  rule  of  public 
policy  adverted  to  in  the  decision  in  Olenn  v.  Rice,  supra, 
would  interpose  to  prevent  relief  being  granted  to  the  plain- 
tiff. In  our  opinion,  the  further  finding  was  necessary  to  be 
made  in  order  that  the  judgment  have  validity,  showing  the 
necessary  facts  to  relieve  the  case  from  the  rule.  We  do  not 
think  that  such  a  finding  can  be  supplied  by  inference  or 
presumption. 

After  complaint  filed  the  cause  of  action  herein  was  as- 
signed by  the  Leslie  B.  Riggins  Company  to  Leslie  B.  Rig- 
gins,  and  proper  substitution  made  by  order  of  court.  For 
convenience  we  have  referred  in  the  foregoing  to  the  Leslie 
B.  Riggins  Company  as  the  plaintiff. 

The  judgment  as  against  appellant  Patterson  is  reversed; 
as  against  appellant  Reeves  it  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  19,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  July  18,  1918. 
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[(Mm.  No.  690.    Second  AppeHate  District— Maj  20,  1918.] 

THE    PEOPLE,    Respondent,    v.    THOMAS    BENNETT, 

Appellant 

Criminal  Law — Assaui/t  With  Deadly  Weapon — Pointino  of  Un- 
loaded Gun  Accompanied  by  Threat— iNsumctENCY  to  Sustain 
Conviction. — In  a  prosecution  for  the  crime  of  assault  with  a 
deadly  weapon,  the  pointing  of  an  unloaded  gun  at  the  prosecuting 
witness,  accompanied  by  a  threat,  without  any  attempt  to  use  it 
otherwise,  is  not  an  assault  with  a  deadly  weapon,  and  cannot  sus- 
tain a  conviction  for  an  assault  for  want  of  present  ability  to  com- 
mit a  violent  injury  on  the  person  threatened  in  the  manner 
attempted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 
W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  A.  Bagby,  for  Appellant 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewlnsohn,  Dep- 
uty Attorney-General,  and  Jerry  H.  Powell,  for  Respondent. 

JAMES,  J. — ^The  defendant  was  charged  with  the  crime 
of  assault  with  a  deadly  weapon.  The  juiy  returned  a  ver- 
dict finding  him  guilty  as  charged  in  the  information.  He 
appeals  from  the  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  crime,  as  described  in  the  information,  consisted  in 
the  firing  of  a  shotgun  at  Maggie  ScufiB  in  the  county  of 
Tulare  in  September,  1917.  The  complainant  testified  that 
she  resided  on  a  ranch  at  the  time  in  question  and  residing 
with  her  was  a  woman  called  Mrs.  Bradley ;  that  on  the  day 
of  the  alleged  assault  defendant  drove  up  to  the  gate  in  front 
of  the  ranch  house  and  asked  for  Mrs.  Bradley;  that  the 
latter  went  out  to  the  buj?gy,  and,  after  some  moments  had 
passed,  complainant  heard  Mrs.  Bradley  say,  **My  God,  Tom, 
don't";  that  she  went  to  the  door  and  saw  that  the  defend- 
ant had  Mrs.  Bradley  by  the  throat,  choking  her;  that  the 
complainant  then  started  to  go  to  the  assistance  of  the  woman, 
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when  defendant  pointed  a  shotgun  at  her  face  and  said,  "If 
you  come  another  step,  we  will  all  go  together";  that  in 
the  meantime  Mrs.  Bradley  had  gotten  hold  of  the  barrel 
of  the  gun  and  forced  it  up  and  that  complainant  rushed 
in  and  also  seized  the  weapon;  that  the  two  women  begged 
the  defendant  to  give  up  the  gun,  but  that  he  refused, 
although  upon  the  solicitation  of  Mrs.  Bradley  he  did  take 
a  shell  out  of  the  gun;  that  Mrs.  Bradley  then  turned  and 
walked  into  the  house.  Complainant  testified  further  as  fol- 
lows: ''Then  I  said  a  few  words  to  him  about  threatening 
to  burn  my  property  and  do  me  harm  that  way  and  then  he 
drove  out  of  the  yard  and  started  to  go  toward  town,  and  I 
went  into  the  house,  and  after  I  turned  to  go  into  the  door 
he  turned  back  again  and  drove  in  front  of  my  place,  and 
just  a  minute  I  looked  through  the  door  that  he  had  just 
passed  through  in  front  of  the  door  and  had  the  gun  pointed 
at  an  angle,  and  I  stepped  into  a  room  where  Mrs.  Bradley 
had  fell  down  crying  and  he  shot  the  gun  through  the 
screen."  The  testimony  of  witness  Mrs.  Bradley  was  cor- 
roborative of  that  given  by  the  complainant.  Defendant 
testified  at  the  trial,  admitting  his  presence  at  the  Scuffi 
ranch  on  the  day  in  question,  and  also  admitting  that  he 
discharged  a  shotgun  on  that  occasion.  He  stated  that  he 
went  there  for  the  purpose  of  persuading  Mrs.  Bradley  to 
leave  the  home  of  Maggie  ScufB,  as  he  did  not  think  it  a  fit 
place  for  her.  When  asked  why  he  discharged  the  weapon 
he  stated  that  he  did  it  to  ''put  the  fear  of  God  in  the  heart 
of  Maggie  Scuffi."  He  denied  having  aimed  the  gun  at  the 
door,  stating  that  he  aimed  it  upward,  but  that  as  the  mare 
hitched  to  the  buggy  suddenly  started,  the  muzzle  of  the 
gun  was  pulled  down.  Prom  this  brief  statement  of  the 
evidence  it  will  at  once  be  perceived  that  there  was  no  lack  of 
evidence  to  sustain  the  verdict  as  found  by  the  jury;  in  fact, 
it  would  be  difficult  to  reconcile  any  other  verdict  than  that 
returned  with  the  evidence  adduced. 

In  support  of  his  appeal  defendant  relies  mainly  upon 
alleged  errors  of  the  trial  judge  committed  in  the  giving  and 
refusing  of  instructions.  The  court,  we  think,  sufficiently 
advised  the  jury  as  to  the  law  to  be  taken  into  consideration 
In  arriving  at  a  verdict.  The  defendant  in  several  para- 
graphs points  out  specific  objections  made  to  the  instructions 
as  given  and  to  alleged  error  in  refusing  certain  instructions 
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offered  on  the  part  of  the  defendant  It  isr  argued  in  the 
brief  that  the  jury  was  not  suflSciently  apprised  of  the  ele- 
ments of  offense  of  assault  with  a  deadly  weapon;  that  the 
jury  was  not  suflSciently  apprised  that  in  order  to  constitute 
the  offense  it  was  necessary  for  it  to  find  beyond  a  reason- 
able doubt  that  the  defendant  had  the  ability  to  do  the 
bodily  injury  attempted;  that  the  jury  was  not  suflSciently 
apprised  of  the  purpose  for  which  evidence  of  the  acts  of 
the  defendant  prior  to  the  time  of  the  alleged  assault  was 
admitted;  that  the  crime  of  simple  assault,  included  within 
the  charge  of  assault  with  a  deadly  weapon,  was  not  suflS- 
ciently defined.  Examining  the  charge  as  given  by  the 
court,  we  find  that  the  jury  was  instructed  very  fully  as  to 
the  necessity  that  the  proof  should  show  the  commission  of 
the  offense  beyond  all  reasonable  doubt,  and  that  the  pre- 
sumption of  innocence  attached  at  every  stage  of  the  case 
and  "to  every  fact  essential  to  a  conviction."  The  crime 
of  simple  assault  was  defined  in  the  language  of  the  code. 
The  jury  was  told  that  the  charge  made  by  the  infor- 
mation included  within  it  the  lesser  offense  of  assault.  An 
instruction  was  also  given  pertinent  to  the  facts  of  the 
occurrence  in  the  yard  preceding  the  time  that  the  de- 
fendant drove  away  and  before  he  fired  the  shot.  That 
instruction  advised  the  jury  that  "the  pointing  of  an  un- 
loaded gun  at  the  prosecuting  witness  accompanied  by  a 
threat,  without  any  attempt  to  use  it  otherwise,  is  not  an 
assault  with  a  deadly  weapon  and  cannot  sustain  a  convic- 
tion for  an  assault  for  want  of  present  ability  to  commit  a 
violent  injury  on  the  person  threatened  in  the  manner  at- 
tempted." The  fact  appeared  to  be,  as  testified  to  by  the 
defendant  himself,  that  at  the  time  he  first  pointed  the  gun 
at  Maggie  ScuflS  it  was  not  loaded,  as  he  had  discharged  it 
while  on  his  way  to  the  place  when  he  fired  at  a  rabbit.  He 
testified  that  he  reloaded  it  as  he  drove  out  of  the  yard  be- 
fore the  shot  was  fired  through  the  screen  door.  The  point 
that  the  court  did  not  specifically  advise  the  jury  as  to  the 
limited  purpose  for  which  the  evidence  of  the  occurrence  was 
admitted  is  without  force.  We  think  that  the  acts  of  the  de- 
fendant while  at  the  ranch  of  Maggie  ScuflS  on  the  day  of  the 
alleged  assault  were  so  closely  connected  as  to  constitute  one 
transaction;  that  proof  of  all  of  such  acts  was  proper  to  be 
made  as  showing  the  res  gestae.    By  the  instruction  of  the 
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court  the  first  part  of  the  controversy,  whereat  the  gun  was 
only  pointed  at  Maggie  Scuffi,  was  eliminated  from  consid- 
eration. 

It  is  our  opinion  that  the  defendant  was  rightly  convicted 
on  abundant  proof,  and  that  he  had  a  fair  trial. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2376.    First  Appellate  District.— May  21,  1918.] 

ZEILA  0.  BLAKE,  Respondent,  v.  FRANK  CRAIG  et  al.. 

Appellants. 

Action  fob  Fobeolosubi  of  Mobtoaqe — Default  in  Payment  of  In- 
terest— ^Length  of  Time — Pleading — Refeeence  to  Filing  Mark 
— Sufficiency  of  Complaint. — ^Where  in  an  action  for  the  fore- 
elosure  of  a  mortgage  it  appears  from  the  allegations  of  the  com- 
plaint that  if  any  of  the  installments  of  interest  falling  due  under 
the  terms  of  the  note  set  forth  in  the  complaint  should  remain  un- 
paid for  thirty  days,  the  principal  should  forthwith  become  due  at 
the  election  of  the  holder  of  the  note,  the  complaint  is  not  demur- 
rable for  omission  to  ayer  that  the  alleged  unpaid  interest  was  more 
than  thirty  days  overdue,  where  it  is  alleged  that  the  principal  with 
a  certain  amount  of  interest  was  due  and  unpaid,  and  by  turning  to 
the  filing-mark  on  the  complaint  it  can  be  learned  that  the  pleading 
was  in  fact  filed  more  than  thirty  days  after  the  alleged  default  in 
the  payment  of  interest. 

Id. — Election  to  Declare  Whole  Amount  Dub — Notice — Filing  of 
CdMPLAiNT. — In  such  an  action  it  is  not  necessary  to  allege  that  the 
plaintiff  had  elected  to  regard  the  whole  amount  of  the  principal  as 
due  on  the  default  in  payment  of  interest,  since  the  filiug  of  the 
complaint  was  of  itself  a  sufficient  notice  of  such  election. 

APPEAL  from  a  judgment  of    the  Superior    Court  of 
Marin  County.    Edgar  T.  Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Barrows,  for  Appellants. 
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Harry  P.  Sullivan,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  a  judorment  of 
foreclosure  of  a  mortgage,  and  is  taken  on  the  judgment-roll 
alone. 

Prom  the  allegations  of  the  complaint  it  appears  that 
if  any  of  the  quarterly  installments  of  interest  falling  due 
under  the  terms  of  the  note  set  forth  in  the  complaint  should 
remain  unpaid  for  thirty  days,  the  principal  should  forth- 
with become  due  at  the  election  of  the  holder  of  the  note.  It 
also  appears  from  the  complaint  that  a  certain  installment 
of  interest  was  not  paid  when  due,  but  that  pleading  does 
not  allege  that  thirty  days  had  elapsed  since  said  interest 
became  due,  or  that  the  plaintiff  had  elected  to  deem  the 
whole  note  due  and  payable,  and  it  is  contended  by  the  de- 
fendants on  this  appeal  that  for  these  reasons  their  demurrer 
to  the  complaint  should  have  been  sustained.  The  complaint, 
however,  alleges  that  the  principal  with  a  certain  amount  of 
interest  was  due  and  unpaid;  and  by  turning  to  the  filing- 
mark  on  the  complaint  it  is  learned  that  in  fact  the  complaint 
was  filed  more  than  thirty  days  after  the  alleged  default  in 
the  payment  of  the  interest.  This  fact  is  also  shown  by 
admissions  in  the  defendants'  answer. 

As  to  the  omission  of  the  plaintiff  to  aver  that  she  had 
elected  to  regard  the  whole  amount  of  the  principal  as  due 
on  the  failure  of  the  defendants  to  pay  the  interest  within 
thirty  days  after  a  certain  installment  thereof  became  due, 
we  think  it  sufiQcient  to  say  that  the  filing  of  the  complaint 
was  of  itself  a  sufficient  notice  that  the  plaintiff  had  availed 
herself  of  the  option  to  deem  the  obligation  due. 

There  is  no  merit  in  the  defendants*  point  as  to  their 
special  defense,  nor  in  the  objection  to  the  amount  of  counsel 
fee  allowed  by  the  court 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Murasky,  J.,  pro  tern.,  concurred. 


Digiti 


zed  by  Google 


May,  1918.)  Mitchell  v.  Wood.  329 


[«▼.  No.  2245.    Second  Appellate  District— May  22,  1918.] 

ROBERT  MITCHELL,   Appellant,  v.   P.   G.  WOOD, 
Respondent. 

ChATTIL    MOSTOiaS—CONVKRSION    OF    MOBTOAGED    PROPERTY— LlABILITT 

FOB  Dbbt. — One  who  converts  personal  property  which  is  subject 
to  a  chattel  mortgage  is  liable  to  the  mortgagee  for  the  full  amount 
due  under  the  mortgage. 

Id. — Action  fob  Convebsion — Pleading— Sufficiency  of  Complaint. — 
In  an  action  for  the  conversion  of  a  mortgaged  automobile,  an  alle- 
gation in  the  complaint  "that  said  automobile  was  at  said  time  and 
ever  since  has  been  in  the  possession  of  the  defendant"  is  not  in- 
consistent  with  the  mortgagor's  right  to  execute  the  mortgage,  where 
the  complaint  also  alleges  that  defendant  had  no  title  or  claim  to 
the  property,  since  it  must  be  assumed  that  defendant  held  the 
automobile  as  agent  or  trustee  of  the  mortgagor. 

Id. — MoBTOAGE  OF  Pbopebty  in  Possession  of  Another  —  Right  of 
Owner. — The  owner  of  personal  property  may  execute  a  valid  mort- 
gage thereon,  though  the  property  at  the  time  is  in  the  actual  pos- 
session of  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Slosson  &  Mitchell,  for  Appellant 

Hyman  Schwartz,  for  Respondent 

SHAW,  J. — Action  for  the  conversion  of  mortgaged  prop- 
erty. The  appeal  is  from  a  judgment  of  dismissal  entered 
upon  sustaining  defendant's  demurrer  to  the  complaint. 

It  appears  from  the  complaint  that  on  July  1,  1915,  one 
Bertha  M.  Dailcy  was  the  owner  of  an  automobile  of  the 
value  of  $850,  which  she  mortgaged  to  the  plaintiff  to  secure 
payment  of  her  promissory  note  in  the  sum  of  three  hundred 
dollars;  that  at  said  time,  and  ever  since,  the  automobile 
was  and  has  been  in  the  possession  of  defendant,  who  at  all 
times  mentioned  had  no  right,  title,  or  interest  in  the  same 
and  was  not  entitled  to  its  possession;  that  after  default  in 
the  payment  of  the  note  plaintiff,  by  a  writing  sufficient  in 
form  and  substance,  demanded  delivery  of  the  possession  of 
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the  chattel,  which  demand  was  by  defendant  refused.  By 
the  terms  of  the  mortgage,  the  plaintiff,  on  default  by  the 
debtor,  was  entitled  to  possession  of  the  mortgaged  property. 

One  who  converts  personal  property  which  is  subject  to  a 
chattel  mortgage  is  liable  to  the  mortgagee  for  the  full 
amount  due  under  the  mortgage.  {De  Costa  v.  Comfort,  80 
Cal.  507,  [22  Pac.  218].)  Respondent,  while  conceding  the 
correctness  of  this  proposition,  insists  that  as  an  authority 
it  is  inapplicable  to  the  instant  case,  for  the  reason  that, 
as  shown  by  the  complaint,  the  conversion  by  defendant  oc- 
curred prior  to  the  time  of  the  execution  of  the  mortgage. 
This  contention  is  based  upon  the  allegation  ''that  said  auto- 
mobile was  at  said  time,  and  ever  since  has  been,  in  the  pos- 
session of  the  defendant."  There  is  nothing  in  the  fact  so 
stated  inconsistent  with  the  mortgagor's  right,  as  alleged 
owner,  to  mortgage  the  same.  We  must  assume,  since,  as 
alleged,  defendant  had  no  right,  title,  claim,  or  interest 
therein,  that  he  held  the  automobile  as  agent  or  trustee  of 
the  mortgagor.  The  owner  of  property  may  execute  a  valid 
mortgage  thereon,  notwithstanding  the  fact  that  the  chattel 
may  be  in  the  actual  possession  of  another.  Until  the  mort- 
gagee made  default  in  the  payment  of  the  note,  she,  in  person 
or  through  her  agent,  was  entitled  to  possession  of  the  auto- 
mobile. The  act  of  defendant  after  default  in  the  payment 
of  the  note,  when,  having  no  right,  title,  or  interest  therein, 
he  refused  upon  written  demand  of  plaintiff  to  deliver  the 
same  to  him,  constituted  a  conversion  of  the  property,  and 
under  the  allegations  of  the  complaint,  if  true,  rendered  him 
liable  to  plaintiff  for  the  amount  of  the  mortgage. 

The  ruling  of  the  trial  court,  as  we  gather  from  respond- 
ent's brief,  was  based  upon  the  assumption  that  the  conver- 
sion occurred  prior  to  the  execution  of  the  mortgage ;  whereas 
it  appears  from  the  complaint  that  Dailey  at  the  time  of 
the  execution  of  the  mortgage  was  the  actual  owner  of  the 
automobile,  which  at  the  time  was  in  the  possession  of  de- 
fendant, who  had  no  right,  claim,  or  title  thereto,  and  the 
conversion  occurred  when  he  refused  on  demand  to  deliver 
the  same  to  plaintiff,  who,  under  the  terms  of  the  mortgage, 
was  entitled  to  the  property. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

Digitized  by  C3OOQ IC 


May,  1918.]      People  v.  Soldavini.  831 


[Crim.  No.  729.    Tint  Appellate  District.— May  22,  1918.] 

THE    PEOPLE,    Respondent,    v.  PRANK    SOLDAVINI, 

Appellant. 

Chimin AL  Law — Murder — Defamation  or  Family  of  Deceased — Evi- 

DENOE  —  BEBUTTAL  OF    TESTIMONY   OF   DEFENDANT — IMPROPER   AD- 

TANOES  TO  Wife  of  Deceased. — In  a  prosecntioD  for  the  crime  of 
murder,  it  wu  not  error  to  permit  the  wife  of  the  deceased  to  testify 
that  the  defendant  had  made  improper  advances  to  her  several 
months  previous  to  the  homicide,  where  the  purpose  of  such  evidence 
was  to  rebut  the  testimony  of  the  defendant  that  he  had  never 
defamed  the  family  of  the  deceased  or  had  ever  done  anything  to 
him  as  a  traitor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County.    Edgar  T.  Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  V.  Riccardi,  and  Jeff  L.  Maloy,  for  Appellant. 

U.  S.  "Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  charged  by  informa- 
tion with  the  murder  of  one  Tacchi,  alleged  to  have  been  com- 
mitted on  the  twenty-sixth  day  of  October,  1917,  in  Marin 
County.  He  was  tried  and  convicted  of  manslaughter,  an 
indeterminate  sentence  being  imposed.  From  the  judgment 
and  from  an  order  denying  a  new  trial  defendant  appeals. 

The  only  question  raised  upon  the  appeal  is  whether  the  trial 
court  erred  in  permitting  the  wife  of  the  deceased  to  testify 
that  the  defendant  had  made  improper  advances  to  her  sev- 
eral months  previous  to  the  homicide.  During  the  trial  there 
was  introduced  in  evidence,  without  objection,  a  letter  writ- 
ten by  Tacchi  to  defendant,  which  contained  veiled  threats 
and  in  which  Tacchi  called  the  defendant  "traitor,"  and 
from  which  it  was  apparent  that  ill  feeling  existed  between 
them,  the  reason  for  the  unfriendly  relation  being  couched  in 
ambiguous  terms.  The  defendant,  when  asked  what  there 
was  in  the  letter  which  made  him  feci  so  badly  that  he  cried, 
replied,  **  There  was  there  that  I  was  a  defamer  and  defam- 
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ing  his  family  and  those  things."  Upon  redirect  examina- 
tion the  defendant  denied  that  he  had  ever  defamed  Tacchi's 
family  or  that  he  had  ever  done  anything  to  him  as  a  traitor. 
To  rebut  this  testimony  it  was  proper  to  permit  in  evidence 
testimony  to  the  effect  that  the  defendant,  several  months  prior 
to  the  homicide,  had  made  improper  advances  to  the  wife  of 
the  deceased.  It  was  also  proper  testimony  to  explain  the 
insinuations  contained  in  the  letter  as  to  the  reason  of  the 
unfriendly  relation  between  the  deceased  and  defendant. 
(Code  Civ.  Proc,  sec.  1854.) 

But  even  if  the  admission  of  the  evidence  in  question  were 
erroneous,  the  judgment  should  not  be  set  aside,  for  an  exam- 
ination of  the  entire  cause  shows  that  no  miscarriage  of  jus- 
tice occurred. 

Judgment  affirmed. 


[dr.  No.  2274.    Second  Appellate  DiBtriet— May  22,  1918.] 

KATIE  NAVE,  AppeUant,  v.   DAVID   GRAHAM  et  al, 
Respondents. 

Action  fob  Slander — ^PtEADiNo — Denial  on  Information  and  Bbuev 
Insufficient. — In  an  action  for  slander,  the  defendant  cannot  deny 
the  use  of  the  words  alleged  to  have  been  used,  upon  information 
and  belief,  as  under  section  437  of  the  Code  of  Civil  Procedure 
positive  knowledge  is  presumed. 

Id. — Denials  Upon  Lack  of  Information  Insufficient. — In  an  action 
for  slander,  an  answer  containing  denials  of  the  allegations  of  the 
complaint  based  upon  lack  of  information  sufficient  to  form  a  belief 
is  insufficient. 

New  Triait— Newly  Discovered  EvmENC!>— Denial  of  Motion — Ap- 
peal.— An  adverse  ruling  on  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  will  not  be  disturbed  on  appeal,  in 
the  absence  of  a  plain  showing  of  abuse  of  the  power  of  the  court. 

Appeal — Alternative  Method — Record. — On  an  appeal  from  a  judg- 
ment under  the  alternative  method,  the  appellate  courts  are  not 
required  to  examine  the  typewritten  transcript,  but  the  parties  must 
print  in  their  briefs  the  portion  of  the  record  to  which  they  desire 
to  caU  the  court's  attention. 

APPEAL  from  a  jnd.2rment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Monroe,  Judge. 
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The  facts  are  atated  in  the  opinion  of  the  court 
E.  M.  Barnes,  for  Appellant 
P.  W.  AUender,  for  Respondents. 

JAMES,  J. — Action  for  damages  alleged  to  have  been  sraf- 
fered  by  reason  of  slanderous  statements  made  by  the  de- 
fendant Mary  Graham.  Judgment  was  for  the  defendants. 
The  appeal  purports  to  be  taken  both  from  the  judgment  and 
from  an  order  denying  to  plaintiff  a  new  trial.  The  appeal 
from  the  order  is  unauthorized  by  the  code  (Code  Civ.  Proc, 
sec.  963),  although  all  the  questions  sought  to  be  presented 
thereunder  are  proper  to  be  considered  on  the  appeal  from 
the  judgment.  It  is  stated  in  the  brief  of  appellant  that  the 
action  was  brought  to  recover  damages  because  of  false  and 
malicious  statements  made  by  defendant  Mary  Graham  con- 
cerning the  condition  of  a  dwelling-house  owned  by  the  plain- 
tiff, by  reason  of  which  statements  plaintiff  was  prevented 
from  finding  a  tenant  for  the  house. 

Appellant  first  complains  that  the  court  erred  in  refusing 
to  strike  out  portions  of  the  answer.  Also  in  refusing  to  sus- 
tain a  demurrer  interposed  to  the  answer.  The  appeal  is 
presented  under  the  alternative  scheme,  a  choice  of  method 
which  requires  the  parties  to  print  in  their  briefs  the  portions 
of  the  record  to  which  they  desire  to  call  the  court's  attention. 
Many  members  of  the  bar,  in  presenting  typewritten  tran- 
scripts allowed  on  appeal  by  the  alternative  method,  evidently 
assume,  and  erroneously,  that  the  appellate  courts  will  ex- 
amine the  typewritten  matter.  The  code  provision  is  plain 
and  imposes  no  such  burden  upon  these  courts,  as  has  been 
repeatedly  held  in  recent  decisions.  (Barker  Bros,  v.  Joos, 
36  Cal.  App.  311,  [171  Pac.  1085],  with  collection  of  cases.) 
In  so  far  as  the  text  of  the  answer  of  defendants,  which  appel- 
lant prints  in  her  brief,  can  be  considered  as  sufficiently  illus- 
trating the  points,  it  may  be  examined.  The  answer  first  con- 
tained denials  of  the  allegations  of  the  complaint  based  upon 
lack  of  information  of  defendants  ** sufficient  to  form  a  be- 
lief." Examining  the  order  of  the  court,  as  counsel  has  set  it 
forth  in  his  brief,  we  cannot  tell  just  what  parts  of  the  motion 
to  strike  out  were  granted  and  which  denied.  However,  ap- 
pellant does  state  that  two  paragraphs  containing  denials  in 
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the  qualified  form  above  noted  were  stricken  out.  They  em- 
brace allegations  denying  the  use  of  the  words  said  to  have 
been  employed  by  defendants,  the  using  of  which  could  not  bo 
denied  upon  information  and  belief,  as  positive  knowledge  of 
that  matter  would  be  presumed  against  defendants.  The 
particular  objection  urged  against  other  denials  couched  in 
similar  form  is  that  it  is  insufficent  to  state  that  a  party  ''has 
not  information  or  knowledge  suflScient  to  form  a  belief"  and 
so  deny  assertions  of  the  opposite  pleader.  The  code  provides^ 
that  **if  the  defendant  has  no  information  or  belief  upon  the 
subject  sufficient  to  enable  him  to  answer  an  allegation  of  the 
complaint,  he  may  so  state  in  his  answer,  and  place  his  denial 
on  that  ground."  (Code  Civ.  Proc,  sec.  437.)  We  are  pre- 
pared to  agree  with  appellant  that  the  denials  of  the  answer 
in  the  form  in  which  they  were  phrased  were  not  those  au- 
thorized by  the  code,  but  for  reasons  which  will  be  stated 
hereinafter,  no  prejudice  could  have  come  to  the  plaintiff  be- 
cause of  the  refusal  of  the  court  to  strike  them  out.  In  a 
separate  count  of  the  answer  defendants  set  up  facts  show- 
ing that  the  alleged  false  statements  were  true,  and,  we  think, 
as  to  this  defense  the  demurrer  for  uncertainty  was  properly 
overruled.  When  we  examine  the  instructions  given  by  the 
court  we  find  that  the  trial  judge  directly  advised  the  jury 
that  the  speaking  of  the  alleged  slanderous  words  was  ad- 
mitted by  the  defendant  charged  with  having  uttered  them, 
and  that  the  only  issue  remaining  for  determination  was  that 
arising  upon  the  defense  as  to  the  truth  of  the  matter,  which 
the  jury  was  told  the  defendants  were  required  to  show  by  a 
preponderance  of  the  evidence.  The  instruction,  therefore, 
took  from  the  jury  any  question  as  to  issue  being  raised  by 
the  denials  objected  to  by  the  motion  to  strike  out  and  as- 
sumed the  facts  in  favor  of  the  plaintiff.  It  is  made  plain, 
then,  that  the  court's  ruling  on  the  motion  to  strike  out  por- 
tions of  the  answer,  if  erroneous,  was  without  possible  preju- 
dice to  the  appellant. 

On  the  motion  for  a  new  trial  affidavits  of  various  persons 
were  presented  as  showing  alleged  newly  discovered  evidence. 
An  adverse  ruling  on  such  a  motion  and  on  such  grounds  will 
not  be  disturbed  on  appeal  in  the  absence  of  a  plain  showing 
of  abuse  of  the  power  of  the  court.  The  question  as  to 
whether  diligence  had  been  used  which  might  have  enabled 
the  moving  party  to  have  furnished  the  evidence  at  the  trial. 
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and  whether  a  different  result  would  be  probable  had  such 
evidence  been  produced,  were  matters  which  the  court  had 
discretion  to  determine  either  way  under  the  statements  made 
in  the  affidavits.  {Oberlander  v.  Fixen  Co.,  129  Cal.  690,  [62 
Pac.  254] ;  People  v.  Buckley,  143  Cal.  392,  [77  Pac.  169].) 

We  find  no  error  pointed  to  in  the  brief  of  appellant  involv- 
ing  rulings  of  the  court  on  the  admission  of  testimony  or  re- 
fusal to  give  pertinent  instructions  offered. 

The  judgment  is  affirmed. 

Cbnrey,  P.  J.,  end  Works,  J.,  pro  tern,,  concurred. 


[C!v.  No.  2307.    Second  Appellate  District.— May  22,  1918.] 

L.  M.  HUEY,  Respondent,  v.  A.  T.  PATTERSON  ct  al., 

Appellants. 

Corporation  Law  —  Transfer  of  Property  —  Issuancx  of  Stock  ry 
Transferee — Validity  of  Transaction— Question  not  Present- 
able IN  Stockholders'  Liability  Action. — In  an  action  to  recover 
Judgment  upon  the  statutory  liability  of  certain  stockholders  of 
a  corporation,  the  defendante  cannot  question  the  validity  of  a  trans- 
action between  the  corporation  and  its  corporate  predecessor  in 
business,  by  the  terms  of  which  the  assets  and  business  of  the  latter 
were  taken  over  by  the  former  and  stock  in  the  new  corporation  issued 
to  the  stockholders,  although  the  transaction  was  in  violation  of  sec- 
tion 309  of  the  Civil  Code  and  sections  1227-1232  of  the  Code  of 
Civil  Procedure. 

Id. — ^Action  upon  Stockholders'  Lubiuty — Ownership  of  Stock — 
Evidence. — In  an  action  upon  the  statutory  liability  of  stockholders 
in  a  corporation,  proof  of  ownership  of  stock  at  a  certain  time  is 
sufficient  to  show  ownership  at  the  time  the  liability  was  incurred, 
in  the  absence  of  evidence  to  the  contrary. 

Id. — Void  Assessment — Recovery  of  Money  Paid.— Stockholders  of  a 
corporation  may  recover  of  the  corporation  the  amounts  paid  by  thcin 
under  a  void  assessment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Manning,  Thompson  &  Hoover,  and  Andrew  M.  Strong,  for 
Appellants. 

H.  W.  Kidd,  and  A.  W.  Ashburn,  for  Respondent 

WORKS,  J.,  pro  tern. — This  is  an  action  to  recover  judg- 
ment upon  the  statutory  liability  of  certain  stockholders  of 
the  Growers'  Home  Canneries  Company,  a  corporation,  which 
will  hereafter,  for  convenience,  be  referred  to  as  Second  Com- 
pany. That  company  was,  under  an  arrangement  which  later 
will  be  stated  more  fully,  the  successor  in  business  of  the 
Growers*  Home  Canning  Company,  a  corporation,  which  will 
be  called,  henceforth.  First  Company.  The  plaintiflf  sued  as 
assignee  of  various  holders  of  claims  against  Second  Com- 
pany, consisting  of  seven  promissory  notes,  aggregating  a 
total  principal  sum  of  $5,229,  and  a  further  claim  for  $750 
principal,  money  loaned  but  for  which  no  promissory  note  was 
given,  or,  in  all,  the  principal  sum  of  $5,979.  Judgment 
was  rendered  against  the  defendants  for  their  proportionate 
shares  of  this  amount.     The  appeal  is  from  the  judgment. 

One  of  the  contentions  of  the  appellants  is  that  the  arrange- 
ment by  which  Second  Company  succeeded  to  First  Company 
was  void.  That  arrangement  is  set  forth  in  an  agreed  state- 
ment of  facts  found  in  the  record  and  was,  in  effect,  as  ft^l- 
lows :  At  a  meeting  of  the  stockholders  of  First  Company  there 
was  passed  a  resolution  providing  that  Second  Company  be 
organized  with  a  certain  capitalization ;  that  the  president  and 
secretary  of  First  Company  be  instructed  to  incur  the  ex- 
pense necessary  for  the  incorporation  of  Second  Company; 
that  the  stockholders  of  First  Company  be  asked  to  consent 
to  the  transfer  of  its  assets  to  Second  Company  and  to  accept 
stock  in  the  new  company  in  lieu  of  their  stock  in  the  old  in 
the  proportion  of  ten  shares  for  one,  on  account  of  the  differ- 
ence in  the  par  value  of  the  shares;  and  that  all  of  the  stock- 
)iolders  of  Firet  Company  be  given  stock  in  Second  Company 
in  proportion  to  their  holdings.  All  the  appellants  were 
holders  of  stock  in  First  Company,  were  present  at  the  meet- 
ing, and  voted  in  favor  of  the  resolution.  At  the  same  meet- 
ing it  was  voted  that  First  Company  offer  to  sell  its  plants, 
business,  and  all  its  property  and  to  transfer  its  cash  on  hand 
and  outstanding  accounts  to  Second  Company,  the  latter  to 
assume  the  liabiliLios  of  First  Company,  all  in  consideration 
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of  the  shares  of  stock  of  Second  Company  to  be  issued  to  the 
stockholders  of  First  Company  in  proportion  to  their  holdings 
of  its  stock,  and  that  the  president  of  First  Company  be  au- 
thorized to  execute  the  deeds,  assignments,  bills  of  sale,  and 
other  papers  necessary  to  carry  out  the  terms  of  the  offer. 
The  motion  included  a  draft  of  a  letter  to  be  transmitted  to 
Second  Company,  setting  forth  the  terms  of  the  offer,  and 
was  carried  unanimously.  At  the  same  meeting.  Second  Com- 
pany already  having  been  incorporated,  a  letter  was  received 
from  it,  by  which  the  offer  of  First  Company  was  accepted 
Thereupon,  a  motion  was  adopted  by  which  the  communica- 
tion from  Second  Company  was  ordered  received  and  placed 
on  file  and  by  which  the  president  of  First  Company  was 
authorized  to  execute  the  instruments  necessary  to  effectually 
carry  out  the  transaction.  On  the  day  on  which  the  meeting 
of  the  stockholders  of  First  Company  was  held,  there  was  also 
convened  the  first  meeting  of  the  stockholders  of  Second  Com- 
pany. The  agreed  statement  of  facts  shows  that  on  or  about 
that  day  each  of  the  appellants  subscribed  for  small  holdings 
of  the  capital  stock  of  Second  Company  and  each  of  them  was 
present  at  the  meeting.  A  resolution  was  adopted  which  re- 
cited a  receipt  of  the  above-mentioned  offer  from  First  Com- 
pany and  which  authorized  the  directors  of  Second  Company 
to  accept  the  proposition,  to  purchase  the  property  of  First 
Company  upon  the  terms  of  the  offer,  and  to  issue  stock  in 
accordance  therewith.  The  appellants  each  voted  for  the 
resolution.  The  corporations  thereafter  executed  and  issued 
all  the  instruments  and  certificates  of  stock  necessary  to  ef- 
fectuate the  contemplated  transaction. 

The  contention  that  this  arrangement  was  invalid  is  based 
upon  section  309  of  the  Civil  Code  and  sections  1227-1232  of 
the  Code  of  Civil  Procedure.  Speaking  generally,  but  yet  in 
terms  sufficient  for  our  present  purpose,  the  section  of  the 
Civil  Code  forbids  directors  of  corporations  to  make  dividends 
on  stock  except  from  surplus  profits,  or  to  divide,  withdraw, 
or  pay  to  the  stockholders  any  part  of  capital  stock;  and  the 
sections  of  the  Code  of  Civil  Procedure  provide  a  scheme  for 
the  dissolution  of  corporations  upon  notice  and  by  a  special 
proceeding  instituted  in  the  superior  court. 

Dealing  with  the  question  of  the  validity  of  the  transaction 
between  the  corporations  as  measured  by  the  provisions  of 
both  section  309  of  the  Civil  Code  and  sections  1227-1232  of 
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the  Code  of  Civil  Procedure,  we  need  concern  ourselves  only 
with  an  inquiry  as  to  whether  the  appellants  are  in  a  position 
to  invoke  the  terms  of  the  statute.  The  point  made  by  the 
appellants  goes  only  to  the  alleged  attempt  to  divide  the 
capital  stock  of  First  Company  among  its  stockholders  and  to 
work  a  dissolution  of  that  corporation,  and  has  no  bearing 
whatever  upon  the  question  of  the  existence  of  Second  Com- 
pany or  upon  the  query  as  to  whether  the  appellants  are 
stockholders  in  it.  Any  infirmity  in  the  arrangement  be- 
tween the  two  corporations,  because  of  the  sections  of  the 
codes  which  are  cited,  is  of  concern  only  to  those  having  an 
interest,  either  as  creditors  or  stockholders,  in  the  property  of 
First  Company.  The  appellants,  objectiug  alone  as  stock- 
holders of  Second  Company,  and  in  an  action  to  which  First 
Company  is  a  stranger,  are  in  no  position  to  present  the  ques- 
tion. These  considerations  are  based  on  O'Dea  v.  Hollywood 
Cemetery  Assn.,  154  Cal.  53,  67,  [97  Pac.  1]. 

The  obligations  which  are  the  basis  of  this  action  were  in- 
curred by  Second  Company  in  January  and  September,  J  913, 
and  in  May,  1915.  Under  the  language  of  section  322  of  the 
Civil  Code,  relating  to  the  liability  of  stockholders  for  cor- 
porate debts,  the  burden  of  proof  was  upon  the  respondent 
to  show  the  number  of  shares  of  the  stock  of  the  corporation 
held  by  each  stockholder  "at  the  time  the  debt  or  liability  was 
incurred."  The  agreed  statement  of  facts  shows  who  were 
the  stockholders  on  or  about  December  11,  1912,  and  shows 
the  number  of  shares  owned  by  each,  but  it  does  not  make 
such  a  showing  as  of  any  other  time.  The  appellants  contend 
that  this  condition  of  the  agreed  statement  does  not  sustain 
the  burden  cast  upon  the  respondent;  but  the  rule  is  estab- 
lished in  a  number  of  cases  that  where  the  state  of  the  title  to 
property  is  shown  as  of  a  particular  time,  the  same  condition 
is  presumed  to  exist  until  the  contrary  appears.  Under  this 
rule  there  appears  to  be  no  distinction  between  the  different 
classes  of  property,  as  some  of  the  cases  relate  to  realty 
(nohenshell  v.  SoxUh  Riverside  L.  <fe  W.  Co.,  128  Cal.  627, 
631,  [61  Pac.  371] ;  Jennings  v.  Jordan,  31  Cal.  App.  335, 
339,  [160  Pac.  576]),  while  others  apply  the  doctrine  in  the 
case  of  personal  property  (Fredericks  v.  Tracy,  98  Cal.  658, 
[33  Pac.  750] ;  Newlove  v.  PoTid,  130  Cal.  342,  [62  Pac.  561].) 
"We  are  satisfied  that  the  showing  in  the  agreed  statement  of 
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facts,  there  being  no  evidence  to  the  contrary  in  the  record, 
is  sufficient  to  support  the  judgment. 

Several  of  the  notes  sued  on  were  executed  by  Second  Com- 
pany for  the  purpose  of  reimbursing  the  payees,  who  were 
stockholders  in  the  corporation,  in  amounts  paid  by  them  into 
the  corporate  treasury  upon  a  certain  invalid  assessment  upon 
the  corporate  stock.  The  appellants  contend  that  there  can 
be  no  recovery  upon  these  notes  for  the  reason  that  the  stock- 
holders who  advanced  their  respective  portions  of  the  void 
assessments  had  no  cause  of  action  against  the  corporation  for 
the  recovery  of  their  money,  antecedent  to  the  execution  of 
the  notes;  and  it  is  of  course  true  that  the  liability  of  stock- 
holders, in  such  an  action  as  this,  must  be  measured  by  the 
question  whctlier  an  original  obligation  of  their  corporation 
is  enforceable  by  its  holder.  The  liability  of  stockholders  is 
not  primarily  prcdicable  upon  notes,  the  execution  of  which 
is  based  upon  pre-existing  obligations.  (Hunt  v.  Ward,  99 
Cal.  612,  [37  Am.  St.  Rep.  87,  34  Pac.  335] ;  Santa  Rosa  Nat. 
Bank  v.  Bamett,  125  Cal.  407,  [58  Pac.  85] ;  Gardiner  v. 
Royer,  167  Cal.  238,  [139  Pac.  75]),  but  upon  the  pre-existing 
obligations  themselves.  Was  there,  then,  a  legal  liability 
upon  the  corporation  to  return  the  amounts  advanced  on  ac- 
count of  the  void  assessment?  It  appears  that  this  specific 
question  has  never  been  answered  in  California,  nor  have  we, 
despite  the  fact  that  appellants  cite  cases  from  other  states  to 
the  point,  been  able  to  ascertain  that  it  has  been  passed  upon 
elsewhere,  even  after  some  research  of  our  own.  There  are 
principles  of  law,  however,  announced  in  decisions  of  the 
California  courts,  which  furnish  an  analogy  giving  us  much 
aid  in  the  determination  of  the  question.  For  instance,  it  is 
well  settled  that  a  corporation  which  receives  and  retains  the 
fruits  of  a  contract  ultra  vires  cannot  be  heard  to  assert  the 
invalidity  of  the  contract  in  an  action  brought  to  recover  upon 
it.  {Main  v.  Casserly,  67  Cal.  127,  [7  Pac.  426].  See,  also, 
Standard  OU  Co.  v.  Slye,  164  Cal.  435,  445,  [129  Pac.  589].) 
Also,  there  is  a  long  line  of  <;ases  beginning  as  early  as  Ar- 
goUi  V.  San  Francisco,  16  Cal.  255,  laying  down  the  very 
just  rule  that  a  municipal  corporation  which  has  obtained  the 
money  or  property  of  another  through  mistake  or  without 
legal  right  may  be  compelled  to  return  it  as  upon  an  implied 
contract.  Some  of  these  cases  are  on  principle  closely  allied 
to  the  one  now  before  us.     {County  of  Los  Angeles  v.  City  of 
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Los  Angeles,  65  Cal.  477,  480,  [4  Pac.  453] ;  Counfy  of  Colusu 
V.  County  of  Glenn,  117  Cal.  434,  [49  Pac.  457] ;  Biggins  ▼. 
San  Diego  Water  Co.,  118  Cal.  524,  555,  [45  Pac.  824,  50  Pac. 
670] ;  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  432,  [73  Pac. 
189].)  The  language  used  in  the  opinion  in  the  first  case  of 
this  group  is  particularly  apposite.  Certain  fines  belonging 
to  Los  Angeles  County  had  been  paid  into  the  treasury  of  the 
city  of  Los  Angeles  by  mistake.  The  county  sued  the  city  to 
recover  the  diverted  moneys  and  the  supreme  court  said,  in 
disposing  of  the  question:  "Under  a  mistaken  belief  that  they 
were  legally  liable  to  pay  over  these  fines  into  the  city  treas- 
ury, the  oflScers  reported  and  paid  them  to  the  city,  and  the 
city  treasurer  doubtless  received  them  under  the  same  mis- 
take. But  this  disposition  of  them  was  not  authorized  by 
law ;  and  as  the  city,  by  the  mistake  of  its  oflScers  in  the  per- 
formance of  their  duty,  has  obtained  money  which  under  the 
law  ought  to  have  been  paid  into  the  county  treasury'',  it 
ought  not  in  justice  to  be  kept ;  it  is  the  duty  of  the  city  to 
refund  it.  'If,'  says  Mr.  Justice  Field  in  Argentiy.  San 
Francisco,  16  Cal.  255,  *the  city  obtain  money  of  another  by 
mistake  or  without  authority  of  law,  it  is  her  duty  to  refund 
it — not  from  any  contract  entered  into  by  her  on  the  subject, 
but  from  the  general  obligation  to  do  justice  which  binds  all 
persons,  whether  natural  or  artificial.'  "  We  conclude  that, 
under  the  facts  of  the  present  case,  the  stockholders  who  paid 
the  amounts  attempted  to  be  charged  against  them  by  reason 
of  the  invalid  assessment  could  have  maintained  an  action 
against  the  corporation  for  their  return,  and  that,  therefore, 
the  liability  of  the  stockholders  attaches. 

It  is  objected  by  appellants  that  a  liability  against  them  h& 
stockholders  does  not  exist  in  the  case  of  certain  other  promib- 
sory  notes  upon  which  respondent  sues.  These  notes  were 
originally  given  to  stockholders  of  the  company  for  advances 
made  by  them,  and  the  question  arises,  upon  the  point  made 
by  appellants,  as  to  whether  the  advances  were  loans  or  were 
voluntary  assessments  by  the  stockholders  against  their  own 
stock.  The  appellants  make  much  of  the  fact  that  the  ad- 
vances were  in  amounts  equal  to  five  per  cent  of  the  par  value 
of  the  holdings  of  the  stockholders,  and  they  cite  cases  to  the 
effect  that  a  voluntary  contribution  by  stockholders  to  the 
funds  of  a  corporation,  to  tide  it  over  financial  difficulties,  is 
for  the  betterment  of  their  stock  and  does  not  create  a  debt 
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against  the  corporation.  These  authorities  are  not  in  point, 
for  the  records  of  the  corporation  show  that  the  advances 
were  loans,  pure  and  simple.  At  a  special  meeting  of  the 
directors  it  was  stated  that  it  was  necessary  to  raise  a  certain 
sum  of  money  "in  order  to  pay  off  current  and  past  due 
bills."  A  resolution  was  then  adopted  authorizing  the  presi- 
dent and  secretary  to  borrow  the  amount  and  to  execute  a 
note  for  it.  Some  of  the  directors  then  indicated  a  willing- 
ness "to  make  the  loan  to  the  Co.,'*  whereupon  the  money  was 
paid  over  and  a  note  was  taken  by  a  certain  individual  as 
trustee  for  the  lenders.  The  promissory  note  was  given  in  the 
ordinary  form,  as  the  resolution  authorizing  its  execution  re- 
quired the  insertion  of  no  special  terms  in  it;  but  the  minutes 
show,  after  what  they  disclose  as  to  the  willingness  of  the 
stockholders  to  lend  the  needed  money,  that  "it  was  further 
stipulated  above-mentioned  note  ...  is  to  be  paid  from  sales 
of  merchandise  or  from  sales  of  the  treasury  stock  of  the  cor- 
poration.'* This  "stipulation"  is  no  part,  in  form,  of  any 
resolution  or  motion,  but,  even  if  it  be  treated  as  a  motion,  it 
could  not  operate  to  limit  the  terms  of  the  promissory  note. 
If  it  be  conceded  to  have  any  operation  whatever  as  to  the 
lenders,  it  can  amount  to  nothing  more  than  an  indication  of 
a  willingness  on  their  part  to  await  for  some  time  the  pay- 
ment of  the  note.  Under  all  these  circumstances  it  plainly 
appears  that  the  advances  by  the  stockholders  were  not  vol- 
untary contributions,  but  that  they  fixed  the  relation  of  credi- 
tors and  debtor  between  the  stockholders  and  the  corporation. 
It  is  contended  by  the  appellants  that  the  claim  for  $750, 
not  evidenced  by  a  promissory  note,  is  barred  by  the  statute  of 
limitations,  section  338  of  the  Code  of  Civil  Procedure  fixing 
a  limitation  of  three  years  for  the  commencement  of  a  certain 
class  of  actions,  which  includes  those  like  the  present  one. 
The  question  arises  under  the  following  facts:  Second  Com- 
pany was  indebted  upon  a  certain  promissory  note  executed  by 
First  Company,  which  Second  Company  had  assumed,  and 
on  which  one  of  the  stockholders  of  both  corporations,  E.  B. 
Rivers,  was  an  accommodation  indorser  and  guarantor.  This 
note  was  dated  more  than  three  years  before  the  commence- 
ment of  the  action.  The  note  was  for  $1,750  and  one  thou- 
sand dollars  had  been  paid  upon  it  at  a  certain  time.  At  a 
date  within  three  years  before  the  commencement  of  the  ac- 
tion, demand  was  made  upon  Second  Ct>nipany  for  payment 
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of  the  balance  due  but  the  demand  was  not  complied  with. 
Thereupon  demand  was  made  upon  Rivers  and  he  paid,  tak- 
ing an  assignment  of  the  note.  A  new  obligation  arose  in 
favor  of  Rivers  upon  the  payment  of  the  note  by  him  and  the 
statute  began  to  run  at  that  time  upon  that  obligation.  {Yule 
V.  Bishop,  133  Cal.  574,  [62  Pac.  68,  65  Pac.  1094] ;  McDon- 
augh  V.  Nowlin,  17  Cal.  App.  45,  [118  Pac.  463].)  The  fact 
that  Rivers  took  an  assignment  of  the  note  cannot  affect  the 
principle  just  stated,  for  the  reason  that  the  claim  for  the 
amount  paid  by  him  is  not  based  upon  the  note.  The  claim 
is  not  barred. 

There  are  two  or  three  other  points  presented  by  the  appel- 
lants but  they  do  not  merit  a  specific  consideration. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  r^ourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  18,  1918. 


[Civ.  No.  2284.     Second  AppeUate  District.— May  23,  1918.] 

WM.    H.    MOORE,   Jr.,    as    Trustee,    etc.,    Respondent,    v. 
ARTURO  GUAJARDO,  Appellant. 

Appeal — Ai/tebnativb  Method — Presumption  as  to  Record. — ^Where 
the  record  on  appeal  from  a  judgment  is  prepared  under  tbe  alter- 
native method,  without  a  printed  transcript,  the  law  presumes, 
without  examining  the  typewritten  transcript,  the  court  will  rely 
solely  upon  those  portions  of  the  record  which  the  parties  print 
in  their  briefs. 

Id. — iNsuppiciENCY  op  Evidence  to  Support  Findings  —  Depective 
Record — Matter  not  Reviewable. — On  an  appeal  from  a  judgment 
taken  under  the  alternative  method,  the  insuflBciency  of  the  evi- 
dence to  sustain  the  findings  cannot  be  considered  where  there  is 
not  printed  with  the  appellant's  brief  a  copy  of  the  notice  of  appeal 
or  any  part  of  the  judgment-roll,  and  the  brief  contains  only  extracts 
of  the  evidence. 

APPEAL  from  a  judprmcnt  of  the  Superior  Court  of  Im- 
perial County.     Franklin  J.  Cole,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  court 

Ault  &  Prazier,  for  Appellant 

Wm.  P.  Butcher,  and  W.  T.  Craig,  for  Respondent 

CONREY,  P.  J. — In  their  brief,  counsel  for  appellant  in- 
form us  that  this  is  an  appeal  by  defendant  from  an  adverse 
judgment  rendered  upon  the  second  cause  of  action  set  out  in 
plaintiflf*8  complaint;  and  that  "the  solitary  ground  of  appeal 
is  that  the  evidence  is  insuflScient  to  sustain  the  findings.*' 
The  record  on  appeal  has  been  prepared  under  the  alternative 
method,  without  a  printed  transcript  Upon  an  appeal  pre- 
sented in  this  manner  the  law  presumes  that,  without  examin- 
ing the  typewritten  transcript,  the  court  will  rely  solely  upon 
those  portions  of  the  record  which  the  parties  print  in  their 
briefs.  (Code  Civ.  Proc,  sec.  953c ;  Barker  Bros.  v.  Joos,  36 
Cal.  App.  311,  [171  Pac.  1085].) 

Appellant  has  not  printed  with  his  brief  a  copy  of  his 
notice  of  appeal,  nor  has  he  printed  any  part  of  the  judgment- 
roll.  Therefore,  we  have  not  before  us  any  of  the  findings 
which  he  says  the  evidence  is  insufficient  to  sustain.  Counsel 
tell  us  in  their  brief  that  said  second  cause  of  action  is  one 
in  quantum  meruit  for  the  reasonable  value  of  lumber  alleged 
to  have  been  furnished  to  the  defendant  at  his  request,  used 
in  the  erection  of  a  certain  building.  They  say  that  the  evi- 
dence is  insuflScient  to  show  that  the  lumber  was  furnished  at 
the  request  of  the  defendant.  They  have  printed  some  ex- 
tracts from  the  evidence,  but  do  not  even  assert  it  to  be  a  fact 
that  these  extracts  constitute  the  whole  of  the  evidence  relat- 
ing to  the  supposed  issue.  That  there  was  other  evidence  on 
that  subject  is  shown  by  additional  extracts  from  the  evidence 
as  printed  in  the  brief  for  respondent.  These  additional  ex- 
tracts as  produced  by  the  respondent  do  tend  to  show  that  the 
lumber  was  furnish^  at  the  request  of  the  defendant 

Prom  the  record  as  presented  to  us  for  consideration,  we 
are  unable  to  ascertain  what  findings  were  made  and  we  are 
unable  to  ascertain  that  the  evidence  is  insufficient  to  support 
any  finding  made. 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tent,,  concurred. 
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[Crim.  No.  430.    Second  Appellate  District.— Maj  27,  1918.] 

In  the  Matter  of  the  Application  of  FRED  H.  THOMPSON 
for  Reinstatement  as  a  Member  of  the  Bar  of  the  State 
of  California. 

Attorney  at  Law — Suspension  prom  Practios — Record  op  Foreign 
Court — Procedure. — An  attorney  at  law  can  be  removed  or  sus- 
pended upon  the  record  of  a  foreign  court  convicting  him  of  a  crime 
involving  moral  turpitude,  without  notice  and  without  giving  htm 
an  opportunity  to  be  heard  or  to  answer  to  the  sufficiency  of  the 
record  or  to  deny  the  allegations  tlierein  contained. 

Id. — Crimes  Denounced  by  Revised  Statutes  of  United  States — When 
Cause  for  Disbarment. — The  crimes  denounced  by  section  5470  of 
the  Revised  Statutes  of  the  United  States  are  within  the  terms  of 
section  287  of  the  Code  of  Civil  Procedure  whenever  they  involve 
moral  turpitude. 

Id. — Concealment  of  Stolen  Currency  —  Crime  Involving  Moral 
Turpitude. — The  crime  of  receiving  currency  from  one  who  has 
stolen  it  from  the  mails,  and  to  conceal  and  aid  in  the  conceal- 
ment of  it,  is  a  crime  involving  moral  turpitude. 

L). — Application  for  Reinstatement  to  Practice — Insufficiency  of 
Evidence. — An  application  by  an  attorney  at  law  for  reinstatement 
to  practice  upon  the  ground  of  reformation  of  character  cannot  be 
considered  where  the  letters  asking  for  such  reinstatement  are  from 
attorneys  residing  out  of  the  state  and  their  signatures  are  not 
verified. 

APPLICATION  ori^nally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  reinstatement 
as  a  member  of  the  Bar  of  the  State  of  California. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ingle  Carpenter,  for  Petitioner. 

James  A.  Gibson,  Jr.,  for  Respondent  Los  Angeles  Bar 
Association. 

WORKS,  J.,  pro  tern. — On  January  6,  1911,  the  petitioner, 
together  with  another,  was  indicted  by  the  United  States 
grand  jury  for  a  violation  of  the  terms  of  section  5470  of  the 
Revised  Statutes  of  the  United  States,  [U.  S.  Comp.  Stats. 
1916,  sec.  10,364;  5  Fed.  Stats.  Ann.,  Lst  ed.,  p.  968],  which 
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provides,  in  effect,  that  "Any  person  who  shall  buy,  receive, 
or  conceal,  or  aid  in  buying,  receiving,  or  concealing"  any  of 
various  documents,  contracts,  evidences  of  indebtedness,  or 
articles,  all  of  which  are  specifically  mentioned  in  the  statute, 
**  knowing  any  such  article  or  thing  to  have  been  stolen  or 
embezzled  from  the  mail,  or  out  of  any  postofBce,  branch  post- 
office  or  other  authorized  depository  for  mail  matter,  or  from 
any  person  having  custody  thereof,  shall  be  punishable  by  a 
fine  of  not  more  than  two  thousand  dollars,  and  by  imprison- 
ment at  hard  labor  for  not  more  than  five  years."  The  in- 
dictment was  in  four  counts.  The  first  count  chai*ged  that 
the  petitioner  and  his  associate  **did  willfully,  knowingly,  un- 
lawfully and  feloniously  receive  from  one  Orlando  P.  Altorre 
.  .  .  and  conceal  and  aid  him  ...  in  concealing  certain  ar- 
ticles and  things  of  value,  to  wit :  divers  notes  of  the  national 
bank  currency  .  .  .  and  divers  United  States  notes,  treasury 
notes,  legal  tender  notes,  gold  certificates  and  silver  certifi- 
cates, ...  in  the  whole  amounting  to  and  representing  .  .  . 
the  sum  of  .  .  .  $5000,  and  of  the  value  of  .  .  .  $5000,  .  .  . 
which  .  .  .  had  theretofore  been  willfully,  knowingly,  unlaw- 
fully and  feloniously  stolen,  taken  and  carried  away  from  the 
mails  of  the  United  States,  in  the  Post  Office  ...  at  the  City 
of  Los  Angeles  ...  by  the  said  Orlando  P.  Altorre,  .  .  .  the 
said  Fred  H.  Thompson  .  .  .  then  and  there  .  .  .  well  know- 
ing the  same  ...  to  have  been  so  willfully,  knowingly,  un- 
lawfully and  feloniously  stolen,  taken  and  carried  away  from 
the  said  mails  of  the  United  States,  as  aforesaid,  and  well 
knowing  said  'articles'  to  be  then  and  there  articles  and 
things  of  value  feloniously  stolen,  taken  and  carried  away 
from  said  mails  of  the  United  States,  as  aforesaid."  The  re- 
maining three  counts,  although  differently  worded,  were  in 
effect  the  same  as  the  first  count,  so  far  as  any  of  the  questions 
invofved  in  the  present  proceeding  are  concerned,  one  of  them 
being  related  to  currency  of  the  value  of  five  thousand  dol- 
lars, and  the  two  others  to  currency  of  the  value  of  ten  thou- 
sand dollars.  Upon  a  trial  in  the  United  States  district  court 
in  and  for  the  southern  district  of  California,  the  petitioner 
was  found  guilty  as  charged  in  the  indictment.  On  the  first 
count  he  was  sentenced  to  pay  a  fine  of  one  thousand  dollars 
and  to  be  imprisoned  in  the  United  States  penitentiary  at  Mc- 
Neil Island,  Washington,  for  a  term  of  four  years,  at  hard 
labor.     The  sentence  was  the  same  upon  the  third  count,  the 
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imprisonment  under  that  count  to  commence  at  the  conclusion 
of  the  term  for  which  sentence  was  pronounced  under  the  first 
count.  The  sentence  was  imposed  on  January  3,  1912.  The 
petitioner  prosecuted  a  writ  of  error  to  the  United  States  cir- 
cuit  court  of  appeals,  but  the  judgment  was  aflSrmed  on  Feb- 
ruary 3,  1913.  {Thompson  v.  United  States,  202  Fed.  401, 
[47  L.  B.  A.  (N.  S.)  206,  120  C.  C.  A.  575].) 

On  July  16,  1915,  the  Los  Angeles  Bar  Association  filed 
with  the  supreme  court  of  the  state  an  accusation  against  the 
petitioner,  alleging  his  conviction  of  the  crimes  above  men- 
tioned. A  certified  copy  of  the  record  of  conviction  was  filed 
with  the  accusation.  On  August  10,  1915,  the  supreme  court 
made  its  order  transferring  to  this  court  the  proceeding  insti- 
tuted by  the  filing  of  the  accusation  and  record  of  conviction, 
and,  on  August  12,  1915,  this  court,  without  notice  to  the  peti- 
tioner, entered  its  order  disbarring  him  and  striking  his  name 
from  the  roll  of  attorneys.  On  November  9,  1916,  the  peti- 
tioner filed  with  this  court  his  application  for  reinstatement  as 
a  member  of  the  Bar  upon  the  ground  of  a  reformation  of  his 
character.  The  application  was  never  insisted  upon  until 
February  15,  1918,  when  he  filed  a  paper  in  the  nature  of  a 
supplemental  application  for  reinstatement,  in  which  the  posi- 
tion is  also  taken  that  the  order  of  disbarment  is  void. 

The  order  was  made  pursuant  to  the  provisions  of  subdivi- 
sion 1  of  section  287  of  the  Code  of  Civil  Procedure,  to  the 
effect  that  "an  attorney  and  counselor  may  be  removed  or  sus- 
pended" upon  "his  conviction  of  a  felony  or  misdemeanor  in- 
volving moral  turpitude,  in  which  case  the  record  of  convic- 
tion shall  be  conclusive  evidence."  At  the  beginning  of  his 
brief  the  petitioner  propounds  the  following  question,  as  a 
basis  for  his  argument:  "Can  an  attorney  at  law,  upon  the 
record  of  a  foreign  court,  without  notice  and  without  an 
opportunity  to  be  heard  or  to  answer  to  the  sufiiciency  of  the 
record  or  deny  the  allegations  therein  contained,  be  removed 
or  suspended!"  To  the  question  thus  broadly  and  generally 
stated  an  affirmative  answer  must  be  returned  upon  the  au- 
thority of  a  case  recently  decided  by  this  court,  in  which  the 
record  of  conviction  came  from  the  same  tribunal  which 
passed  sentence  upon  the  petitioner  {In  re  Shepard,  35  Cal. 
App.  492,  [170  Pac.  442]) ;  and  the  opinion  in  that  case  an- 
swers, as  well,  practically  all  the  specific  points  now  presented 
for  our  consideration  by  the  petitioner  in  support  of  the  gen- 
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eral  question  above  stated.  The  questions  which  it  does  an- 
swer will  receive  no  mention  in  this  opinion  beyond  the  state- 
ment just  made. 

Petitioner  contends  that  "resort  must  be  had  to  the  laws 
of  the  United  States  to  determine  the  grade  of  the  offense"  of 
which  he  was  convicted.  He  insists  that  the  Congress  of  the 
United  States  has  not  provided,  in  its  penal  legislation,  a  divi- 
sion of  crimes  into  the  two  classes,  felonies  and  misdemeanors, 
a  division  which  is  general  under  the  laws  of  the  various 
states.  But  the  petitioner  does  not  mean  that,  for  according 
to  section  335  of  the  Federal  Penal  Code  of  1910  (Act  Cong. 
March  4,  1909,  c.  321,  35  Stat.  1152  [U.  S.  Comp.  Stats.  1916, 
sec.  10,509,  7  Fed.  Stats.  Ann.,  2d  ed.,  p.  987]),  generally  so- 
called,  "All  offenses  which  may  be  punished  by  death,  or  im- 
prisonment for  a  term  exceeding  one  year,  shall  be  deemed 
felonies.  All  other  offenses  shall  be  deemed  misdemeanors." 
On  March  4,  1909,  and  by  the  terms  of  the  section  quoted,  the 
Congress  appears  for  the  first  time  to  have  marshaled  all 
crimes  against  the  laws  of  the  United  States  under  such  an 
arrangement.  The  section,  along  with  the  general  provisions 
of  the  code  mentioned,  went  into  effect  on  January  1,  1910. 
The  petitioner  does  not  argue  that  section  335  of  the  Federal 
Penal  Code  has  no  application  in  this  proceeding,  because  of 
its  having  taken  effect  after  the  commission  of  the  petition- 
er's offense;  but  he  apparently  assumes  it,  and  the  question  at 
once  suggests  itself.  It  is  not,  however,  necessary  to  decide  it 
in  this  proceeding,  and  we  may  go  forward  as  if  the  Congress 
of  the  United  States  never  had  enacted  such  a  measure. 

Section  17  of  our  Penal  Code  is  as  follows:  "A  felony  is  a 
crime  which  is  punishable  with  death  or  by  imprisonment  in 
the  state  prison.  Every  other  crime  is  a  niisdemeanor. " 
Manifestly,  then,  under  California  law,  all  crimes  are  either 
felonies  or  misdemeanors.  Manifestly,  also,  section  17  was 
enacted  for  the  purpose  of  providing  a  convenient  division  of 
crimes  into  the  lesser  and  the  greater,  to  the  end  that,  in  other 
legislation,  the  terminology  and  segregation  provided  by  that 
section  might  be  taken  advantage  of  whenever,  in  such  legis- 
lation, it  became  necessary  to  draw  a  distinction  or  to  allow 
a  difference  between  crimes  of  the  greater  and  crimes  of  the 
lesser  magnitude.  But  in  section  287  of  the  Code  of  Civil 
Procedure  no  distinction  is  made  between  the  two  grades  of 
offense.     It  is  true  that  the  terminology  of  section  17  is  there 
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adopted,  but  not  for  the  purpose  of  making  use  of  the  segre- 
gation there  devised.  Section  287  is  as  all-inclusive  of  crimes 
as  is  section  17  itself.  The  former  is  to  be  read  as  if,  in  terms, 
it  provided  for  the  removal  of  an  attorney  for  the  **  convic- 
tion of  any  crime  involving  moral  turpitude,"  for  such  is  its 
legal  effect.  Therefore,  the  crimes  denounced  by  section  5470 
of  the  Revised  Statutes  of  the  United  States  are  within  the 
term  of  section  287  of  the  Code  of  Civil  Procedure  whenever 
they  involve  moral  turpitude. 

The  petitioner  takes  the  position  that  the  crime  of  which  he 
was  convicted  does  not  involve  moral  turpitude  and  that  the 
order  of  disbarment  should  be  set  aside  for  that  reason. 
Many  of  the  courts  of  the  land  have  approved  the  definition 
given  in  Bouvier's  Law  Dictionary,  to  the  effect  that  ''every- 
thing done  contrary  to  justice,  honesty,  modesty  or  good 
morals,  is  done  with  turpitude."  The  offense  committed  by 
the  petitioner  comes  within  that  definition.  To  receive  fifteen 
thousand  dollars  in  currency  from  one  who  has  stolen  it  from 
the  mails,  and  to  conceal  and  aid  in  the  concealment  of  it,  the 
receiver  taking  the  money  with  knowledge  of  the  theft,  is 
surely  not  consonant  with  the  principles  of  natural  justice. 
Such  a  course  of  conduct  is  as  surely  dishonest  and  immoral 
In  addition  to  the  definition  of  Bouvier,  we  may  refer  to 
the  opinion  in  the  Matter  of  Coffey,  123  Cal.  522,  [56  Pac. 
448] ,  in  which  one  convicted  of  attempted  extortion  is  held  to 
be  guilty  of  an  offense  involving  moral  turpitude  and  in  which 
the  definition  is  approved  and  adopted. 

These  considerations  cover  all  the  points  made  by  way  of 
assault  upon  the  integrity  of  the  order  of  disbarment.  There 
yet  remains  the  question  whether  the  petitioner  is  entitled  to 
a  reinstatement  because  of  a  reformation  of  his  character.  No 
satisfactory  evidence  is  furnished  us  showing  either  that  the 
petitioner  has  reformed  or  that  he  has  not.  Several  letters 
I  earing  upon  the  question  of  his  conduct  and  character  are 
now  before  us.  None  of  them  is  verified  and  the  names  of  all 
the  signers  of  them,  except  three,  are  appended  in  typewrit- 
ing. A  proceeding  of  this  character  presents  serious  ques- 
tions for  the  consideration  of  a  court.  As  we  said,  in  effect, 
in  the  opinion  in  In  re  Shepard,  supra,  such  a  proceeding  is 
one  in  which  the  public  has  a  large  interest.  Whenever  a 
lawyer  has  suffered  disbarment,  the  order  has  been  made 
principally  with  a  view  to  the  protection  of  the  public  Irora 
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the  possibility  of  harm  being  wrought  by  one  who,  having  once 
been  licensed  to  practice  law,  has  been  found  unworthy  the 
confidence  of  those  who  may  need  the  services  of  lawyers. 
When  a  reinstatement  is  asked  by  one  resting  under  such  a 
judgment,  his  request  cannot  be  granted  except  upon  some 
formal  showing  of  a  reformation  of  character.  It  has  been 
the  usual  practice  in  California  to  receive,  in  support  of  such 
applications,  evidence  in  the  form  of  affidavits  {In  re  Tread- 
weU,  114  Cal.  24,  [45  Pac.  993] ;  In  re  Shepard,  35  Cal.  App. 
492,  [170  Pac.  442]),  although,  in  the  Shepard  case,  an  un- 
verified petition  was  presented  as  coming  from  a  considerable 
number  of  judges  and  lawyers,  in  addition  to  the  aflBdavits 
there  considered.  An  opinion  in  another  case  refers  to  the 
evidence  of  reformation  as  having  been  in  the  form  of  "testi- 
monials" signed  by  judges  of  the  superior  court  and  promi- 
nent attorneys.  (In  re  Burris,  147  Cal.  370,  [81  Pac.  1077].) 
These  testimonials  and  the  above-mentioned  petition  in  tho 
Shepard  case  came  from  judges  and  lawyers  of  California,  all 
of  whom  were  probably  known  to  the  courts  which  passed 
upon  the  cases,  and  all  of  whom  were  morally  bound  by  their 
oaths  as  attorneys  at  law  not  to  recommend  a  disbarred  attor- 
ney for  reinstatement  in  the  courts  of  their  state  unless  they 
were  satisfied  of  the  rehabilitation  of  his  character.  (Code 
Civ.  Proc,  sec.  282,  subds.  1,  2.)  In  the  present  proceeding 
there  are  nine  signers  of  letters  asking  the  reinstatement,  in- 
cluding those  whose  names  appear  in  typewriting,  one  or  two 
of  the  communications  being  signed  jointly  by  several.  Of 
the  nine,  seven  are  lawyers,  but  they  all  reside  in  the  state  of 
Washington,  where  the  petitioner  also  has  had  his  residence. 
One  of  the  remaining  two  signers  is  presumably  a  resident  of 
California,  as  his  letter  was  written  from  a  place  within  the 
state.  There  is  no  evidence  upon  which  to  consider  the  peti- 
tioner's application  for  reinstatement. 
The  application  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  2138.     Second  Appellate  Diatrict.— May  27,  1918.] 

MARGARET    TRACT,    Executrix,    AppeUant,    v.    C.    W. 
DONOVAN,  Respondent. 

Tenancy  at  Will — Mode  op  Termination. — ^Wbere  a  tenant  enters  atjri- 
cultural  land  under  oral  agreement  for  lease  for  two  years,  and 
occupies  the  land  for  two  years,  rendering  an  annual  rent  which  is 
accepted  by  the  owner,  the  tenancy  thus  created  must  be  terminated 
by  the  notice  prescribed  in  section  789  of  the  Civil  Code,  before  the 
tenant  is  liable  to  an  action  in  unlawful  detainer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.     T.  A.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alex  Webster,  and  Wm.  Shipsey,  for  Appellant. 

Carlton  W.  Oreene,  for  Respondent. 

CONREY,  P.  J. — This  is  an  action  of  unlawful  detainer, 
wherein  the  plaintiflf  appeals  from  a  judgment  of  nonsuit. 

On  the  first  day  of  October,  1913,  the  defendant  entered 
upon  the  farm  of  the  plaintiff,  under  a  parol  agreement  of 
lease  for  a  term  of  two  years  from  that  date,  and  has  ever 
since  remained  in  possession  and  farmed  the  land.  The 
plaintiff  was  to  receive  as  rental  one-fourth  of  the  crops 
raised  on  the  land.  This  rental  for  each  of  those  two  years 
was  paid.  On  September  29,  1915,  the  plaintiff  visited  the 
premises  in  question  and  orally  stated  to  the  defendant  that 
she  wanted  him  to  vacate  and  that  she  had  promised  the 
place  to  another  party.  The  plaintiff  never  served  any  writ- 
ten notice  or  demand  upon  the  defendant  until  the  twenty- 
seventh  day  of  October,  1915.  On  that  day  she  did  serve 
upon  the  defendant  a  written  demand  for  immediate  surren- 
der to  her  of  the  possession  of  said  premises.  The  defendant 
having  failed  to  comply  with  this  demand,  the  plaintiff  com- 
menced  this  action  on  the  ninth  day  of  November,  1915.  AU 
of  the  foregoing  facts  appear  from  the  evidence  produced  by 
the  plaintiff  at  the  trial  of  the  case. 

Ro.spondent  contends  that  where  a  tenant  enters  agricul- 
tural laud  under  oral  agreement  for  lease  for  two  years,  and 
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occupies  the  land  for  the  two  years,  rendering  an  annual 
rent  which  is  accepted  by  the  owner,  the  tenancy  thus  cre- 
ated must  be  terminated  by  the  notice  prescribed  in  section 
789  of  the  Civil  Code,  before  the  tenant  is  liable  to  an  action 
in  unlawful  detainer.  This  is  the  principal  ground  upon 
which  the  motion  for  nonsuit  was  made  by  the  defendant  and 
granted  by  the  court.  The  rule  at  common  law,  as  estab- 
lished by  both  English  and  American  decisions,  appears  to 
be  that,  although  a  lease  by  parol  may  be  void,  as  exceedins? 
the  period  allowed  by  the  statute  of  frauds,  or  the  tenancy 
may,  according  to  circumstances,  be  construed  at  will,  or 
perhaps  from  year  to  year,  it  will  nevertheless  be  governed, 
in  respect  to  its  termination,  as  well  a^'  to  its  other  incidents, 
by  the  terms  of  the  demise,  and  will  expire  at  the  time  lim- 
ited by  those  terms,  without  notice  to  quit  (See  Taylor's 
Landlord  and  Tenant,  9th  ed.,  sees.  80,  469,  471,  with  cases 
there  cited.)  But  in  California  this  common-law  rule  has 
been  changed  by  statute.  **  A  tenancy  or  other  estate  at  will, 
however  created,  may  be  terminated  by  the  landlord's  giving 
notice  in  writing  to  the  tenant,  in  the  manner  prescribed  by 
section  1162  of  the  Code  of  Civil  Procedure,  to  remove  from 
the  premises  within  a  period  of  not  less  than  thirty  days,  to 
be  specified  in  the  notice."  (Civ.  Code,  sec.  789.)  "After 
such  notice  has  been  served,  and  the  period  specified  by  such 
notice  has  expired,  but  not  before,  the  landlord  may  re-enter, 
or  proceed  according  to  law  to  recover  possession.''  (Civ. 
Code,  sec.  790.) 

When  the  defendant  entered  into  possession  of  plaintiff's 
land,  the  plaintiff  consenting  thereto,  under  the  circum- 
stances shown  by  the  evidence,  defendant  became  a  tenant 
at  will.  {Carteri  v.  Roberts,  140  Cal.  164,  [73  Pac.  818].) 
When  thereafter  the  defendant  paid  and  the  plaintiff  ac- 
cepted an  annual  rent  for  the  premises,  the  defendant  be- 
came a  tenant  from  year  to  year.  Was  this  an  ''estate  for 
years,"  or  does  it  come  within  the  definition  of  an  estate  at 
will?  (Civ.  Code,  sec.  761.)  If  the  latter,  then  section  789 
of  the  Civil  Code  is  applicable  to  the  case,  and  the  tenancy 
cannot  be  terminated  by  the  landlord  without  the  notice 
thereby  required.  We  are  satisfied  that  it  is  a  form  of  ten- 
ancy  at  will.  (Jones  on  Landlord  and  Tenant,  sees.  192, 
194;  Tiffany  on  Landlord  and  Tenant,  p.  120.)  '*The  ten- 
aency  of  the  courts  m  to  construe  all  general  or  doubtful 
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tenancies  into  estates  from  year  to  year;  and  parol  leases 
which,  under  the  statute  of  frauds,  constitute  estates  at  will, 
are  turned  into  estates  from  year  to  year  by  the  payment  and 
acceptance  of  rent,  or  other  circumstances  indicating  that 
that  is  the  intention  of  the  parties.  .  .  .  Such  estates  partake 
of  the  nature  of  an  estate  at  will."  {Bosenhlat  v.  Perkins, 
18  Or.  156,  [6  L.  R.  A.  257,  22  Pac.  598].)  Therefore,  it 
was  held  that,  under  an  Oregon  statute  similar  to  section  789 
of  our  Civil  Code,  the  tenancy  would  not  be  terminated  with- 
out the  notice  required  by  the  statute. 
The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  26,  1918. 


[Olv.  No.  2168.    Second  Appellate  District.— May  27,  1918.] 

PASADENA  RAPID  TRANSIT  COMPANY   (a  Corpora- 
tion), Respondent,  v.  S.  M.  MUNSON,  Appellant. 

Corporation  Law — ^Recovery  or  Subscription  Prick  op  Stock — Nature 
OP  Stock — Support  op  Finding — Absence  op  Bill  op  Bxceptions. 
In  an  action  on  a  promissory  note  given  for  the  subscription  price  of 
stock,  it  cannot  be  contended  on  appeal  tbat  the  stock  which  the 
corporation  is  able  to  issue  to  the  appellant  is  not  the  original  issue 
for  which  he  subscribed^  but  stock  returned  to  the  treasury  charged 
with  a  contingent  liability,  where  the  appeal  is  taken  upon  the 
judgment-roll  alone,  without  a  bill  of  exceptions,  since  the  finding 
of  the  trial  court  that  the  stock  is  the  proper  stock  to  be  issued 
most  be  assumed  to  be  supported  by  the  evidence. 

Id. — Contract  por  Original  Issue  op  Stock  in  Kzchangs  por  Prop- 
erty— Subscription  to  Stock. — A  contract  for  an  original  issue 
of  shares  of  stock  in  exchange  for  property  is  in  legal  effect  but  a 
subscription  to  stock,  even  if  it  be  not  a  subscription  contract  in 
form. 

Id. — Cancellation  op  Subscription  to  Stock. — A  corporation  may, 
under  certain  circumstances,  and  certainly  as  against  all  but  exist- 
ing creditors,  cancel  a  subscription  to  stock,  especially  if  the  can- 
eellation  relate  to  only  a  part  of  the  shares  subscribed  for. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    George  H.  Cabaniss,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  S.  Bennett,  for  Appellant 

Porter  &  Sutton,  for  Respondent 

WORKS,  J.,  pro  tenk — The  appellant  subscribed  for  cer- 
tain shares  of  the  capital  stock  of  the  respondent  and  the 
subscription  contract  was  consummated  prior  to  the  organ- 
ization of  the  respondent.  A  promissory  note  was  given  by 
the  appellant  to  cover  a  part  of  the  amount  subscribed  by  him 
and  this  action  was  commenced  to  recover  on  the  note.  The 
plaintiff  had  judgment  and  the  defendant  appeals. 

After  the  respondent  was  organized  it  issued  all  of  its 
shares  of  stock,  none  of  it,  however,  going  to  the  appellant 
A  large  block  of  the  stock  was  issued  to  another  corporation 
in  payment  for  certain  property  which  that  corporation  con- 
veyed to  the  respondent;  but  on  the  same  day  that  the  shares 
were  issued  this  second  corporation  transferred  a  consider- 
able portion  of  its  shares  back  to  the  respondent,  ''to  be 
held,"  according  to  the  findings  of  fact,  "as  treasury  stock 
of  plaintiff  and  to  be  sold  for  the  benefit  of  plaintiff  or 
issued  to  the  subscribers  for  the  capital  stock  of  plaintiff." 
It  is  only  out  of  this  returned  stock  that  the  respondent  is 
able  to  issue  to  the  appellant  any  shares  as  and  for  the  shares 
subscribed  for  by  him.  The  appellant  contends  that  this 
Bto(^  is  not  the  stock  for  which  the  subscription  was  made, 
that  he  is  entitled  to  an  original  issue  from  the  treasury, 
that  the  consideration  for  the  note  has  wholly  failed,  and 
that  judgment  should  have  been  pronounced  in  his  favor. 

The  theory  behind  the  appellant's  contention  is,  of  course, 
that  the  stock  which,  alone,  the  respondent  is  able  now  to 
issue  to  him  is  charged  with  a  contingent  liability  under  the 
law  (see  R,  H,  Herron  Co,  v.  Siiaw,  165  Cal.  668,  [Ann.  Cas. 
1915A,  1265,  133  Pac.  488]),  different  from  the  subscription 
or  "trust  fund"  liability  which  would  be  incident  to  shares 
issued  to  him  in  the  first  instance,  from  the  treasury  of  the 
respondent.  The  appellant  does  not,  however,  present  such 
a  record  as  enables  him  to  make  this  contention.    The  appeal 
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comes  to  us  upon  the  judgment-roll  alone,  without  a  bill  of 
exceptions.  Therefore,  the  trial  court  having  found  that 
the  shares  which  were  returned  to  respondent  were  to  be  held 
as  treasury  stock  and  were  to  be  issued,  in  part,  to  the  sub- 
scribers for  the  capital  stock  of  the  respondent,  we  are  bound 
to  assume  that  there  w««  evidence  to  support  the  finding. 
(Paine  v.  Swn  BemarcUw  V.  T.  Co.,  143  Cal.  654,  [77  Pac. 
659].)  The  finding  means,  necessarily,  that  the  stock  was 
legally  returned  to  the  treasury  to  be  legally  issued  to  sub- 
scribers, and  without  injury  to  their  rights,  if  such  a  thing 
were  possible  under  any  state  of  facts  which  might  have  been 
presented  to  the  trial  court.  It  is  well  settled  that  a  contract 
for  an  original  issue  of  shares  of  stock  in  exchange  for  prop- 
erty is  in  legal  effect  but  a  subscription  to  stock,  even  if  it 
be  not  a  subscription  contract  in  form.  (Cook  on  Corpora- 
tions, sec.  22.)  It  is  equally  well  settled  that  a  corporation 
may,  under  certain  circumstances,  and  certainly  as  against 
all  but  existing  creditors,  cancel  a  subscription  to  stock, 
especially  if  the  cancellation  relate  to  only  a  part  of  the  shares 
subscribed  for  (Thomas  v.  Wentworth  Hotel  Co,,  16  Cal. 
App.  403,  [117  Pac.  1041,  1046] ;  SUica  Brick  Co.  v.  Wiiisor, 
171  Cal.  18,  [151  Pac.  425]) ;  and  there  is  nothing  in  the  rec- 
ord before  us  to  show  that  the  respondent  had  creditors  at 
the  time  the  shares  of  stock  in  question  were  returned  to  the 
treasury. 
The  judgment  is  aflBrmed. 

Conrfty,  P.  J.,  and  James,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  25,  1918. 
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[€!▼.  No.  2242.    Second  Appellate  DistHet.— Maj  28,  1918.] 

J.  IL  WILSON,  Respondent,  v.  CLIFFORD  A.  FULLER, 

Appellant. 

Contract  —  Sinking  of  Well  —  Depth  at  Which  Drilling  Might  bb 
Stopped — Construction. — A  contract  to  sink  a  well  to  a  minimtim 
depth  of  one  hundred  and  fifty  feet,  but  not  to  exceed  five  hundred 
feet,  and  providing  that  the  contractor  might  atop  drilling  after 
reaching  the  minimum  depth,  permits  the  driller  to  stop  at  any  time 
after  reaching  one  hundred  and  fifty  feet. 

Id. — Becovebt  of  Full  Amount  Earned  —  Bight  of  Contractor. — 
Under  such  a  contract,  the  contractor  can  recover  the  full  amount 
earned,  although  the  contract  required  only  half  payment  at  the 
Teaching  of  each  one  hundred  feet  in  the  digging. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Rem 
County.    Milton  T,  Farmer,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

E.  L.  Foster,  and  Chas.  A.  Bamhai*ty  for  Appellant. 

W.  W.  Kaye,  for  Respondent 

CONRET,  P.  J.— By  the  findings  of  the  court  in  this  caso 
the  following  facts  appear:  By  agreement  in  writing  plain- 
tiff's assignor,  J.  H.  Beck,  agreed  to  drill  a  well  for  the  de- 
fendant for  which  the  defendant  agreed  to  pay  the  sum  of 
*1.50  per  foot  for  the  first  one  hundred  feet,  and  an  increase 
of  twenty-five  cents  per  foot  for  each  additional  one  hundred 
feet;  one-half  the  contract  price  to  be  paid  at  the  completion 
of  each  one  hundred  feet,  **and  the  balance  at  completion  of 
well."  The  contractor  agreed  "to  sink  such  well  to  a  mini- 
mum depth  of  150  feet,  but  in  no  event  to  exceed  a  maximum 
depth  of  five  hundred  feet."  The  contract  also  provided 
that  "after  the  minimum  depth  has  been  reached  first  party 
may  stop  drilling,  and  must  stop  drilling  if  requested  by 
second  party."  By  supplementary  agreement  made  before 
the  commencement  of  the  work,  it  was  arranged  that  the  work 
should  be  done  by  Wilson  under  the  supervision  of  Beck. 
After  Wilson  ceased  work,  as  hereinafter  stated.  Beck  as- 
signed to  Wilson  all  his  interest  in  the  contract. 
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When  the  well  had  been  drilled  to  a  depth  of  174  feet  Wil- 
son ceased  work  thereon.  The  defendant  failed  and  refused  to 
pay  to  Wilson  or  to  Beck  the  one-half  of  the  contract  price  for 
the  drilling  of  the  well  upon  the  completion  of  one  hundred 
feet,  and  failed  and  refused  to  pay  any  sum  of  money  upon 
the  completion  of  the  drilling  of  the  well  to  said  depth  of  174 
feet.  The  contract  provided  that  in  the  event  of  default  by 
the  defendant  in  making  any  payment  and  the  institution  of 
suit  to  collect  the  same,  defendant  would  pay  a  reasonable 
sum  as  attorney  fees.  It  became  necessary  for  the  plaintiff 
to  prosecute  this  action,  and  a  reasonable  attorney  fee 
therein  is  the  sum  of  $50.  The  well  was  properly  constructed 
to  a  depth  of  150  feet.  By  reason  of  the  carelessness  and 
negligence  of  Wilson  in  not  carrying  the  casing  down  with 
the  hole  as  the  same  was  being  drilled,  sand  and  debris  from 
the  walls  of  the  well  filled  it  up  twenty-four  feet  from  the 
bottom,  whereby  the  work  done  by  Wilson  in  putting  down 
the  last  twenty-four  feet  was  valueless.  The  defendant  was 
obliged  to  employ  another  driller,  one  Schutz,  to  complete 
the  drilling  of  the  well,  and  was  obliged  to  pay,  and  did  pay, 
Schutz  the  sum  of  $150  for  moving  his  drilling  rig  and  set- 
ting the  same  up  over  the  said  well  for  the  drilling  thereof, 
and  for  the  redrilling  of  said  well  below  the  depth  of  150 
feet  to  174  feet,  as  well  as  other  sums  paid  to  said  Schutz 
for  completing  the  well  to  a  depth  below  174  feet. 

Upon  the  facts  found  the  court  determined  that  the  plain- 
tiff was  entitled  to  judgment  against  the  defendant  in  the 
sum  of  $237.50,  the  price  agreed  upon  in  the  contract  for 
drilling  the  well  to  the  depth  of  150  feet,  together  with  inter- 
est from  the  date  when  the  work  ceased  to  the  entry  of  judg- 
ment herein,  and  for  the  sum  of  $50  as  attorney  fees.  The 
defendant  appeals  from  the  judgment. 

The  plaintiff's  right  to  recover  the  sum  allowed  depends 
upon  the  construction  to  be  given  the  terms  of  the  contract. 
Appellant  contends  that  the  contract  is  a  contract  to  drill 
a  well  to  the  depth  of  five  hundred  feet,  and  that  the  only 
time  the  contractor  could  stop  drilling  would  be  at  the  depth 
of  150  feet.  We  do  not  so  understand  the  meaning  of  the 
contract.  There  was  a  minimum  depth  of  150  feet,  to  which 
depth  the  contractor  was  bound  at  all  events  to  prosecute  his 
work.     Then  he  was  given  the  privilege  to  stop  drilling,  not 
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merely  "at"  the  depth  of  150  feet,  but  "after  the  minimum 
depth  has  been  reached." 

Since  the  last  twenty-four  feet  in  depth  of  the  well  as 
drilled  by  Wilson  was,  by  reason  of  Wilson's  negligence, 
without  value,  he  was  not  entitled  to  recover  any  compensa- 
tion therefor.  But  the  defendant  may  not  receive  any  addi- 
tional allowance  as  damages  on  that  account,  since  the  find- 
ings do  not  show  how  much  of  the  money  paid  by  him  to 
Schutz  was  for  redrilling,  nor  that  the  amount  so  paid  was 
a  reasonable  sum.  A  part  of  the  $150  paid  to  Schutz  was 
for  moving  his  drilling  rig  and  setting  it  up  over  the  well. 
But  this  work  was  also  done  for  the  purpose  of  carrying  the 
well  to  a  lower  depth,  the  expense  whereof  is  not  chargeable 
to  the  plaintiff.  No  suggestion  is  made  by  appellant  that  the 
findings  are  defective  or  erroneous. 

The  appellant  further  contends  that  at  all  events  the  judg- 
ment could  not  exceed  $75,  because  by  the  terms  of  the  con- 
tract only  one-half  of  the  contract  price  should  be  paid  at 
the  completion  of  each  one  hundred  feet.  We  think  that, 
under  a  fair  construction  of  the  contract  as  a  whole,  the  con- 
tractor was  entitled  to  recover  the  entire  amount  which  had 
been  earned  by  him  at  the  time  when,  in  accordance  with 
the  privilege  given  him  by  the  terms  of  the  contract,  he 
ceased  work.  It  is  very  clear  that  this  would  have  been  so 
if,  as  specified  in  the  contract,  he  had  stopped  drilling  on 
request  of  the  defendant ;  and  we  see  no  reason  why  the  same 
result  does  not  follow  when  the  contractor,  acting  within  his 
rights  as  given  by  the  contract,  stopped  the  work  without 
such  request. 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  2530.    Second  Appellate  District.— Maj  28,  1918.] 

CHARLES    A.     CHASE,    Respondent,    v.     HOMER    H. 
PETERS,  Jr.,  et  al..  Appellants. 

Unlawful  Detainer — Speclll  Nature  of  Proceeding. — The  eummaiy 
proceeding  for  obtaining  possession  of  real  property  is  special, 
and  must  be  restlricted  to  the  particular  purposes  expressed  in  the 
code  provisions. 

Id. — Pleading — Cross-complaint  not  Allowable. — In  the  summary 
proceeding  for  obtaining  possession  of  real  property,  a  counterclaim 
or  cross-complaint  is  not  allowed. 

Id. — Damages. — In  unlawful  detainer,  only  those  damages  accruing  dur- 
ing the  actual  period  of  the  unlawful  detention  are  recoverable. 

Id. — Extent  of  Recovery. — In  unlawful  detainer,  no  recovery  is  au- 
thorized of  any  money,  the  right  to  which  accrued  before  the  unlaw- 
ful detention  began,  except  arrears  of  rents. 

Td. — Assignment  of  Lease — Pleading — Parties. — In  an  action  in  un- 
lawful detainer,  where  it  appears  that  the  lease  did  not  prohibit  an 
assignment,  but  pronded  that  the  contract  should  bind  the  lessee 
and  hia  assigns,  and  the  lessee  prior  to  the  accrual  of  any  rents  as- 
signed the  lease  to  a  third  person,  the  original  lessee  was  not  a 
proper  party  defendant. 

Id. — Tax  Charges  not  Becoverable. — In  unlawful  detainer,  tax  charges 
paid  by  the  lessor  cannot  be  recovered. 

Ij>. — Recovery  of  Tax  Charges — Prejudicial  Error. — In  unlawful  de- 
tainer, error  in  allowing  recovery  of  taxes  paid  by  the  lessor  and 
arrears  of  rent  from  the  original  lessee  are  more  than  mere  errors 
of  pleading  or  procedure  under  section  4^  of  article  VI  of  the  con- 
stitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Riley  &  Heskett,  and  Wright  &  McKee,  for  Appellanta 

James  E.  Wadham,  and  Glen  H.  Munkelt,  for  Respondent. 

JAMES,  J. — In  this  action  defendants,  Homer  H.  Peters, 
Jr.,  Peters  Investment  Company  (a  corporation),  and  Fidel- 
ity and  Deposit  Company  of  Maryland  (a  corporation),  have 
appealed  from  a  judgment  entered  in  favor  of  the  plaintiflE. 
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The  appeal  of  the  last-named  defendant  was  separately  taken 
and  will  be  disposed  of  in  the  opinion  filed  in  Chase  v.  Peters, 
posf,  p.  815,  [174  Pac.  119]). 

In  September,  1912,  plaintiff  made  a  written  lease  with  de- 
fendant Homer  H.  Peters,  Jr.,  leasing  for  a  term  of  ninety- 
nine  years  certain  real  property  in  the  city  of  San  Diego. 
Prior  to  October,  1916,  Peters,  Jr.,  assigned  the  lease  and 
delivered  possession  of  the  premises  to  the  defendant  Peters 
Investment  Company.  The  installments  of  rental  for  the 
months  of  November  and  December,  1916,  and  January,  Feb- 
ruary, March,  April,  and  May,  1917,  were  not  paid.  A  three- 
day  notice  in  writing  requiring  the  payment  of  such  rental  to 
be  made  was  served  upon  the  appellanta  This  notice  con- 
tained the  usual  alternative  demand  for  possession.  Com- 
pliance was  not  made  with  the  terms  of  the  demand  and 
this  suit  in  unlawful  detainer  followed.  The  terms  of  the 
lease  required  the  lessee  to  pay  all  taxes  assessed  against 
the  property.  There  was  a  failure  on  the  part  of  those  in 
possession  of  the  premises  under  the  lease  to  pay  taxes  in 
the  year  1916  to  the  amount  of  $3,132.28.  Plaintiff  asked 
and  was  allowed  judgment  for  the  amount  of  the  taxes,  as 
well  as  for  accrued  rental,  against  both  of  these  appellants. 
These  taxes  the  lessor  was  obliged  to  pay  to  protect  his  prop- 
erty from  liens.  The  action,  as  characterized  by  the  plaintiff, 
was  distinctly  a  suit  to  recover  possession  of  leased  premises 
because  of  conditions  broken,  brought  under  the  provisions 
of  section  1159  et  seq..  Code  of  Civil  Procedure.  In  his 
complaint  the  plaintiff  set  forth  the  facts  concerning  the  lease 
transaction,  showing  the  rent  unpaid  for  the  months  named 
and  also  the  amounts  of  the  taxes  which  the  lessor  had  been 
obliged  to  pay  after  default  of  the  lessee  in  that  particular. 
That  the  facts  stated  in  the  complaint,  as  we  have  briefly 
summarized  them,  were  established  by  the  evidence,  is  not 
disputed  here.  Homer  H.  Peters,  Jr.,  and  his  successor  un- 
der the  lease,  the  Peters  Investment  Company,  objected,  both 
by  demurrer  and  answer,  to  the  complaint  on  the  ground  that 
there  was  a  misjoinder  of  parties  defendant  and  that  differ- 
ent causes  of  action  were  improperly  united. 

The  first  contention  amplified  is  that  as  appellant  Peters, 
Jr.,  was  not  in  possession  of  the  premises  at  the  time  of  the 
allecrcd  unlawful  detention  thereof,  he  was  not  a  proper  party 
to  the  suit  and  no  judgment  could  be  legally  rendered  against 
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him.  The  point  of  misjoinder  of  parties  defendant  is  also 
urged  as  to  Peters  Investment  Company,  but  the  argument  in 
support  thereof  is  not  of  the  same  potency  as  that  available 
to  defendant  Peters,  Jr.,  as  will  be  developed  in  the  discus- 
sion to  follow.  The  second  point  assumes  that  both  of  the 
defendants  were  proper  parties,  but  raises  question  as  to  the 
propriety  of  allowing  a  recovery  for  taxes  paid  by  the  lessor, 
which  payments  should  have  been  discharged  by  the  lessee 
or  his  successor;  that  this  cause  of  action  was  one  distinctly 
upon  contract  and  could  not  be  joined  in  a  suit  where  the 
special  relief  authorized  by  the  chapter  dealing  with  the 
unlawful  or  forcible  detention  of  real  property  is  sought. 

The  summary  proceeding  provided  for  the  obtaining  of 
possession  of  real  property  is  special  and  must  be  restricted 
in  its  use  to  the  particular  purposes  expressed  in  the  sec- 
tions of  the  code  embraced  within  chapter  IV,  title  III,  of 
the  Code  of  Civil  Procedure.  The  mode  and  measure  of  the 
plaintiff's  recovery  are  therein  limited.  The  law  on  this  sub- 
ject has  been  construed  with  strictness,  for  the  relief  author- 
ized in  some  particulars  is  penal  in  its  nature.  The  defend- 
ant is  brought  into  court  to  answer  within  three  days  after 
issuance  of  summons  (section  1167) ;  amendments  to  the  com- 
plaint are  provided  to  be  made  without  terms  (section  1173) ; 
in  the  judgment  the  rents  found  to  be  due  and  damages  may 
be  trebled  (section  1174).  Other  provisions  designed  to 
hasten  the  recovery  of  possession  of  the  property  as  the  main 
relief  are  included,  which  are  all  different  from  those  affect- 
ing civil  actions  generally.  A  cross-complaint  or  counter- 
claim is  not  allowed.  {Arnold  v.  Krighaum,  169  Cal.  143, 
[Ann.  Cas.  1916D,  370,  146  Pac.  423].)  Rents  accrued  at 
the  time  of  the  commencement  of  the  action  are  allowed  to  be 
recovered  only  because  the  statute  so  provides  (section  1174). 
These  rents  are  added  to  the  damages  for  the  unlawful  de- 
tention. Under  the  last-mentioned  head  only  those  damages 
accruing  during  the  actual  period  of  the  unlawful  detention 
are  recoverable.  Under  the  old  Practice  Act,  the  statute  pro- 
vided for  recovery  of  ''rents  and  profits  during  the  de- 
tainer." In  the  case  of  Howard  v.  Yalentiney  20  Cal.  282, 
decided  while  the  old  statute  was  in  effect,  the  court  reversed 
a  judgment  allowing  recovery  for  rents  accruing  prior  to  the 
commencement  of  the  period  of  unlawful  detention,  and  said : 
"...  the  cases  provided  for  in  section  thirteen,  limits  the 
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recovery  of  rents  to  those  accruing  after  the  possession  of 
the  tenant  has  become  unlawful,  and  rents  prior  to  that  time 
are  not  recoverable.  .  .  .  The  error  in  this  case  is  that  rents 
are  claimed  which  accrued  anterior  to  the  detention,  and 
before  the  steps  had  been  taken  vesting  in  the  plaintiff  a 
right  of  action."  (Iburg  v.  Fitch,  57  Cal.  189.)  We  have 
presented,  then,  the  view,  illustrated,  as  we  think,  both  by  a 
consideration  of  the  terms  of  the  statute  and  the  decisions, 
that  the  summary  proceeding  authorized  by  the  code  and 
here  adopted  by  the  plaintiff  is  one  which  is,  as  to  its  prose- 
cution and  remedy,  within  the  scope  of  its  application,  ex- 
clusive and  limited.  The  statute  does  not  authorize  the  re- 
covery of  any  money  the  right  to  which  accrued  before  the 
unlawful  detention  began,  except  arrears  of  rents.  And  this 
recovery  can  only  be  had  against  the  person  guilty  of  such 
detention,  for  the  main  thing  sought  is  the  possession  of  the 
property.  {Arnold  v.  Krigbaum,  supra.)  Defendant  Peters, 
Jr.,  prior  to  the  accrual  of  any  of  the  rents  alleged  to  be 
due  plaintiff,  had  transferred  the  lease  and  possession  there- 
under to  defendant  Peters  Investment  Company  (this  was 
alleged  aflRrmatively  in  the  complaint  and  determined  in  the 
same  way  by  the  findings  of  fact).  The  lease  in  none  of  its 
terms  prohibited  the  original  lessee  from  assigning  or  trans- 
ferring his  rights,  but  did  provide  that  the  obligations  of  the 
contract  should  bind  the  lessee,  his  "grantees  and  assigns." 
In  Ben  Lomond  Wine  Co,  v.  Sladky,  141  Cal.  622,  [75  Pac. 
334],  a  proceeding  similar  to  this,  the  court  said:  "It  would 
seem  to  require  no  argument  to  show  that  the  summary  pro- 
ceedings provided,  as  the  title  to  the  chapter  relating  to  them 
states,  'for  obtaining  possession  of  real  property  in  certain 
cases.*  will  not  lie  against  the  mere  assignee  of  a  lease,  who 
has  again  assigned  and  delivered  possession  to  his  assignee. 
...  It  is  also  entirely  immaterial,  so  far  as  Sladky  (the  as- 
signor) is  concerned,  whether  or  not  he  had  been  guilty  of  a 
violation  of  covenants  of  the  lease.  He  was  not  guilty  of 
unlawful  detainer  in  retaining  possession  of  the  premises 
after  the  breach  of  covenants,  if  there  was  a  breach,  so  long 
as  notice  requiring  the  surrender  of  possession  of  the  prem- 
ises  was  not  served  upon  him  (Schnittger  v.  Rose,  139  Cal. 
656,  [73  Pac.  449]),  and,  the  lease  not  forbidding  an  assign- 
ment,  he  certainly  had  the  legal  right  to  assign  it  and  deliver 
possession  of  the  premises  to  the  assignee,  at  any  time  before 
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service  of  the  notice  to  quit.  .  .  .  Not  being  guilty  of  an 
unlawful  detainer,  he  could  not  be  liable  for  damages  in  the 
summary  proceeding  provided  by  statute  therefor,  for  the 
only  damages  recoverable  in  such  a  proceeding  are  the  dam- 
ages caused  by  the  unlawful  detainer.  For  such  damages  as 
may  have  been  suffered  by  plaintiff  by  reason  of  any  breach 
of  the  covenants  of  the  lease  by  Sladky  while  he  waa  a  tenant 
under  the  lease  and  lawfully  in  possession  of  the  premises 
thereunder,  plaintiff  must  resort  to  the  ordinary  action,  and 
cannot  take  advantage  of  the  summary  proceeding  designed 
solely  to  enable  him  to  speedily  recover  possession  of  the  de- 
mised premises  and  put  an  end  to  the  lease.  .  .  .  The  statute 
is  so  plain  and  unambiguous  that  it  is  unnecessary  to  cite 
autborities  in  support  of  the  proposition  that  an  assignee  who 
ha3  assigned  the  lease  and  delivered  possession  of  the  demised 
property  to  his  assignee  prior  to  the  service  of  the  notice  to 
quit  does  not  come  within  its  terms." 

Considering  the  first  objection  urged  by  the  defendants 
named,  in  the  light  of  what  has  been  said,  we  find  no  difH- 
culty  at  all  in  agreeing  with  appellant  Peters,  Jr.,  that  he 
was  not  a  proper  party  to  the  action;  that  as  to  him,  by 
reason  of  the  facts,  a  suit  in  unlawful  detainer  could  not  be 
maintained.  The  same  objection,  if  considered  tenable  as  a 
formal  criticism  of  the  complaint  on  the  part  of  the  Peters 
Investment  Company,  does  not  show  that  such  defendant 
has  suffered  any  prejudice  by  reason  of  the  action  of  the 
court  in  overruling  this  objection.  The  Investment  Company 
was  the  tenant  in  possession  of  the  property,  responsible  for 
the  payment  of  the  charges  under  the  lease  agreement,  and 
as  to  it  the  action  could  be  maintained. 

The  second  objection,  that  as  to  the  combining  of  the  cause 
of  action  for  recovery  of  taxes  paid  by  the  lessor  with  the 
cause  of  action  for  rent  and  possession,  is  available  to  both 
appellants  and  should  be  sustained.  The  tax  charges  could 
not  be  recovered  in  an  unlawful  detainer  suit  They  could 
not  be  classed  as  damages,  for  damages  could  only  arise  after 
the  retention  of  possession  had  become  unlawful. 

Respondent  urges  us  to  apply  the  provisions  of  section  4^^ 
of  article  VI  of  the  constitution  as  a  specific  to  cure  these 
errors,  and  argues  that  no  miscarriage  of  justice  can  be  said 
to  have  accompanied  the  judgment.  But,  in  our  opinion,  the 
cloak  of  the  constitution  in  the  particular  provision  referred 
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to  cannot  be  made  to  cover  the  case.  The  forms  of  law 
provided  in  the  establishment  of  the  diflFerent  character  of 
actions  are  substantial,  and  a  party  is  entitled  to  insist  that 
he  be  compelled  to  answer  and  submit  to  judgment  only 
when  brought  into  court  in  an  action  properly  framed  in  its 
particular  class.  A  disregard  of  this  right  is  more  than  a 
mere  error  "of  pleading  or  procedure,"  such  as  is  mentioned 
in  the  constitutional  provision  cited. 

The  findings  of  fact  are  quite  full,  and  as  to  the  defendant 
Peters  Investment  Company,  the  tenant  holding  unlawfully, 
a  new  trial  will  not  be  necessary,  and  obviously  it  will  not  be 
necessary  to  have  a  new  trial  in  order  to  give  appellant 
Peters,  Jr.,  the  relief  to  which  he  is  entitled. 

The  judgment  as  entered  against  Peters  Investment  Com- 
pany is  modified  by  deducting  therefrom  the  amount  shown 
by  the  findings  of  fact  to  have  been  awarded  on  account  of 
taxes  paid  by  the  plaintiflF.  As  so  modified,  the  judgment  is 
affirmed,  with  costs  to  appellant. 

The  judgment  as  to  appellant  Homer  H.  Peters,  Jr.,  is  re- 
versed and  the  trial  court  is  directed  to  enter  judgment  in 
favor  of  said  defendant-appellant  in  accordance  with  the 
views  herein  expressed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  26,  1918. 


[Civ.  No.  1836.     Third  Appellate  District.— May  28,  1918.] 

HECTOR     WIIiLXAMSON,     Appellant,     v.     HENRY     C. 
PRATT,  Respondent. 

BouNDART  —  Construction  or  Deed  by  Parties  —  Consideration  by 
Court. — In  determining  the  location  for  a  boundary  line,  the  con- 
fltmction  placed  upon  a  description  in  a  deed,  as  shown  by  the  acts 
and  conduct  of  the  grantor  and  his  grantees  for  a  long  period  of 
time  with  relation  to  the  line,  is  entitled  to  the  pjravest  consideration, 
unless  the  terms  of  the  deed  are  clear  and  certain  to  the  contrary. 
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Id. — ^DxED— BoAD  AS  BouNDAftT — Paiol  Eyidbnos. — In  an  action  in 
ejectment  to  determine  a  boundary  line,  where  a  deed  gave  a  road  as 
a  boundary,  but  it  was  not  clear  what  road  was  intended,  it  was 
proper  to  show  by  parol  evidence  the  identity  of  the  road. 

Id. — Monuments  Contbollino  Ovxb  €k>UBS£8. — ^When  monuments  men- 
tioned in  a  deed  are  identified,  they  control  both  courses  and  dis- 
tances given,  whether  they  were  seen  by  the  parties  to  the  deed 
or  not. 

Id. — Fixing  of  Line  bt  Agreement — Estoppel. — Where  the  boundary 
line  between  the  lands  of  contiguous  owners  is  doubtful  or  uncer- 
tain and  they  by  parol  agreement  fix  and  determine  a  dividing  line 
between  their  respective  tracts,  said  line  being  marked  by  the  erec- 
tion or  maintenance  of  a  fence  or  other  equivalent  structure  along 
it,  and  thereafter  the  parties  hold  and  occupy  their  respective  lands 
to  the  bounds ry  as  so  agreed  on,  the  accuracy  of  such  boundary  line 
cannot  be  subsequently  questioned  by  the  parties  establishing  it, 
or  by  those  claiming  under  either  of  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County.    N.  D.  Arnot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Abe  Darlington,  for  Appellant 

H.  D.  Jerrett,  for  Respondent 

BURNETT,  J.— The  action  is  in  ejectment,  the  land  in 
dispute  being  situated  in  El  Dorado  County  and  consisting  of 
a  strip  71.8  feet  wide  at  one  end  and  running  to  a  point 
1231.4  feet  distant,  containing  1.7  acres,  of  which  plaintiflP 
claims  to  be  the  owner. 

Both  parties  to  the  action  claim  title  from  Catherine  Stro- 
nach,  who,  on  the  twenty-second  day  of  April,  1901,  was  the 
owner  of  all  of  a  certain  tract  of  land  designated  as  lot  2. 
On  said  date  she  conveyed  to  her  son,  Wallace  C.  McBeath,  a 
portion  of  said  lot  2  described  as  follows : 

**  Commencing  at  the  quarter  section  comer  on  the  north 
boundary  of  section  one  in  township  10  north  of  range  9 
east,  M.  D.  M. ;  thence  south  18  chains  and  41  links  to  a  post 
on  west  side  of  road ;  thence  north  22  degrees  west  19  chains 
and  95  links  to  post  on  en.^t  side  of  road ;  thence  west  7  chains 
and  50  links  to  place  of  beginning,  containing  20.86  acres 
more  or  less." 
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On  the  9th  of  April,  1902,  said  McBeath  and  his  wife  con- 
veyed said  land  to  one  Sehoenagle,  and,  on  the  27th  of 
August,  1910,  said  Sehoenagle  conveyed  it  to  plaintiff,  Will- 
iamson. 

On  June  6,  1908,  Catherine  Stronach  conveyed  to  Cath- 
erine A.  and  Bruce  McBeath  (another  son)  another  portion 
of  said  lot  2,  described  as  follows : 

"Situate  in  section  one,  township  10  north  of  range  9  east, 
Mt.  Diablo  base  and  meridian,  bounded  west  by  Weber  Creek 
Road,  east  by  the  Coloma  wagon  road ;  north  by  the  lands  of 
Menardi  and  south  by  the  lands  of  C.  P.  B.  B.  Co.,  containing 
17  acres  more  or  less." 

Subsequently,  Catherine  A.  McBeath  conveyed  her  undi- 
vided one-half  interest  in  said  land  to  Bruce  McBeath,  who, 
on  December  3,  1909,  conveyed  all  his  interest  therein  to  de- 
fendant, Pratt.    The  action  was  commenced  March  8,  1915. 

The  Weber  Creek  road,  referred  to  in  the  last-mentioned 
deeds,  was  located  tlirough  lot  2  in  1885  and  there  has  been 
no  change  in  its  location  since  1891  or  1892.  Defendant  has 
had  possession  of  the  disputed  tract  since  acquiring  title  to 
it,  has  kept  it  fenced,  and  has  cultivated  portions  of  it  for 
three  or  four  years. 

C.  H.  Wildman,  county  surveyor  of  El  Dorado  County,  was 
called  as  a  witness  by  plaintiff.  He  described  the  manuer  in 
which  he  made  a  survey  of  the  property  called  for  by  the 
deed  to  plaintiff.  He  stated  that  there  was  on  the  ground 
nothing  to  indicate  where  the  starting  point  mentioned  in 
the  deed  was,  so  he  established  a  quarter-section  comer 
according  to  the  rules  of  the  general  land  oflBce.  From  there 
he  ran  the  west  line  to  the  southwest  comer.  The  second 
call  in  the  deed  is,  "east  15  chains  and  5  links  to  a  post  on 
west  side  of  road."  The  surveyor  stated  that  he  ran  this 
line  to  a  point  on  the  east  side  of  the  Weber  Creek  road, 
which  constitutes  the  southeast  corner  of  the  property  in  con- 
troversy and  which  is  71.8  feet  east  of  the  fence  of  defend- 
ant; that  if  the  stake  was  set  on  the  west  side  of  the  road, 
"the  survey  would  not  close  or  come  anywhere  near  closing." 

It  is  argued  by  appellant  that  the  insertion  in  the  descrip- 
tion of  the  word  "west"  was  an  error  and  that  it  should  have 
been  "east."  Or,  if  it  was  intended  as  written,  it  is  still 
west  of  a  road  which  is  approximately  450  feet  east  of  the 
Weber  Creek  road. 
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Respondent,  on  the  other  hand,  claims  that  no  error  was 
committed  and  that  it  waa  the  intention  of  Catherine  Stro- 
nach,  by  the  use  of  the  word  **road"  twice  in  said  descrip- 
tion and  by  the  use  of  the  term  ** Weber  Creek  Road"  in 
the  description  in  the  second  deed,  to  make  said  Weber  Creek 
road  the  boundary  line  between  the  two  properties. 

The  testimony  of  the  tax  collector  showed  that  from  1911 
onward  the  following  property  was  assessed  to  defendant 
and  the  taxes  thereon  levied  paid  by  him:  "Lot  2  of  north- 
east quarter,  lot  3  of  northwest  quarter,  less  20.86  acres  of 
Lot  1";  it  waa  stipulated  that  said  20.86  acres  had  been 
assessed  to  plaintiff  and  his  grantors. 

While  it  may  be  conceded  that  the  surveyor's  testimony 
is  strongly  in  favor  of  appellant's  contention,  and  that,  if  we 
follow  the  courses  and  distances  prescribed  in  the  deed  to 
plaintiff,  we  reach  the  conclusion  that  he  has  the  legal  title 
to  the  property  in  controversy,  yet  from  a  review  of  the 
whole  record,  we  are  entirely  satisfied  that  the  evidence  is 
sufficient  to  support  the  finding  of  the  lower  court,  and  that 
the  decision  is  just  and  should  be  upheld. 

In  the  first  place,  the  parol  evidence,  which  was  admitted 
without  objection,  shows  without  any  conflict  that  the  inten- 
tion of  the  original  grantor,  Mrs.  Catherine  Stronach,  was  to 
make  the  said  Weber  Creek  road  the  eastern  boundary  line  of 
the  tract  conveyed  by  her  to  her  son,  Wallace  C.  McBeath. 
The  latter  testified:  "I  owned  the  land  back  of  the  road  a 
short  distance,  and  my  mother  owned  a  strip  along  in  front 
of  my  land  and  I  wanted  a  frontage  out  on  the  road,  and  I 
bought  the  piece  lying  between  my  piece  and  the  county  road 
to  get  a  frontage  out  on  the  road,  and  that  is  what  she  de- 
scribed in  the  deed." 

He  further  stated  that  a  survey  was  made  for  the  purpose 
of  getting  the  description  to  put  in  the  deed,  and  that  the 
present  county  road  (the  Weber  Creek  road)  was  there  at 
the  time.  Furthermore,  that  what  is  marked  on  the  map, 
** approximate  course  of  old  road,"  was  not  traveled  at  all 
in  his  day. 

Again,  it  is  perfectly  plain  that  the  parties  understood  and 
so  interpreted  the  deed  as  conveying  the  land  only  to  said 
Weber  Creek  road.  This  is  sho\vn  by  the  fact  that  the  gran- 
tee took  possession  of  such  tract  and  no  more,  and  afterward 
the  grantor  conveyed  the  disputed  tract  to  another  son ;  and 
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fences  were  built  and  the  land  was  cultivated  and  improve- 
ments made  thereon  in  accordance  with  the  theory  that  the 
Weber  road  was  the  boundary  line.  Moreover,  during  all  the 
years  from  1901  to  1915  no  claim  was  made  by  anyone  that 
the  description  in  the  deeds  to  plaintiflP  and  to  his  prede- 
cessors in  interest  covered  the  land  in  controversy.  Indeed, 
from  the  acts  and  declarations  of  the  parties  in  interest, 
there  can  be  no  doubt  whatever  that  they  understood  and  in- 
tended the  deed  to  convey  to  said  road  as  was  stated  by  said 
Wallace  C.  McBeath,  It  cannot  be  doubted  that  the  construc- 
tion placed  upon  a  description  in  a  deed,  as  shown  by  the 
acts  and  conduct  of  the  grantor  and  his  grantees,  and  the 
manner  in  which  they  have  exercised  their  respective  rights 
under  their  deeds  for  long  periods  of  time  with  relation  to  a 
boundary  line,  is  entitled  to  the  gravest  consideration  in 
the  determination  by  a  court  of  the  location  of  such  line. 
(Hamm  v.  City  of  San  Francisco,  17  Fed.  119  j  Trusti  v. 
Adams,  66  Cal.  218,  [5  Pac.  96].) 

Of  course,  if  the  terms  of  the  deed  were  clear  and  certain 
to  the  contrary,  no  such  significance  could  be  attached  to  the 
conduct  of  the  parties.  If  the  description  be  so  definite  and 
accurate  as  to  exclude  doubt,  it  must  be  applied  as  found, 
notwithstanding  a  different  construction  may  be  indicated  by 
the  acts  and  declarations  of  the  parties.  But  such  is  not  the 
case  here.  The  deed  contains  a  reference  to  a  natural  monu 
ment,  that  is,  to  a  road,  and  the  deed  itself  does  not  make 
it  plain  what  road  was  intended.  It  was  proper,  therefore, 
to  show  by  parol  evidence  the  identity  of  this  object.  In 
Colton  V.  Seavey,  22  Cal.  497,  it  was  held  that  "parol  evi- 
dence is  admissible  to  explain  the  location  of  the  objects  men- 
tioned in  the  description  of  a  deed,  and  thus  fix  the  boundary 
lines  of  the  tract  conveyed."  The  proposition,  though,  is 
elemental,  and  needs  no  further  discussion.  It  is  equally 
plain  that  the  conduct  and  declarations  of  the  parties  to 
which  we  have  referred  leave  no  room  for  doubt  that  the 
Weber  road  was  the  monument  referred  to  in  the  deed. 

But  it  is  conceded  that,  if  the  call  in  the  deed,  **  thence 
South  18  chains  and  41  links  to  a  post  on  West  side  of  road," 
is  to  be  construed  as  designating  a  post  in  the  west  side  of 
the  Weber  road,  then  the  deed  does  not  include  the  land  in 
controversy.  The  evidence  being  such  that  we  have  a  right 
to  read  that  call  as  though  it  read,  **  thence  South  18  chains 
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and  41  links  to  a  post  on  West  side  of  Weber  road,"  the 
familiar  question  arises  as  to  the  relative  importance  of 
monuments  and  of  courses  and  distances  in  the  construction 
of  a  deed.  The  proposition  needs  only  to  be  stated  to  sug- 
gest an  answer.  "When  monuments  mentioned  in  a  deed  are 
identified,  they  control  both  courses  and  distances  given, 
whether  they  were  seen  by  the  parties  to  the  deed  or  not." 
(Anderson  v.  Richardson,  92  Cal.  623,  [28  Pac.  679].) 

This  rule  is  adopted  because  it  is  most  likely  to  lead  to 
the  discovery  of  the  intent  of  the  parties.  (Piercy  v.  Craw- 
doll,  34  Cal.  334.) 

All  authorities  on  the  subject  assign  courses  and  distances 
the  lowest  scale  in  evidence  as  being  least  reliable.  (Oal- 
braith  v.  Shasta  Inn  Co.,  143  Cal.  94,  [76  Pac.  901].) 

If  we  follow  this  well-established  rule  we  may  find,  as 
stated  by  the  county  surveyor,  that  the  distances  do  not  cor- 
respond with  two  of  the  calls  in  the  deed,  and  that  there  is 
a  variation  in  one  of  the  courses,  but  this  is  not  of  command- 
ing importance.  We  know  that  such  mistakes  are  quite  fre- 
quent, and  it  is  no  reflection  upon  the  capacity  of  said  witness 
to  suggest  the  possibility  of  a  mistake  in  his  survey.  At  any 
rate,  he  admits  that  he  found  no  monument  marking  the 
N.  W.  quarter  section  comer,  which  was  the  initial  point  of 
the  survey,  and  that  he  had  to  locate  it  by  means  of  the  other 
corners  which  were  definitely  marked.  But,  assuming  that 
his  survey  was  substantially  accurate,  we  do  not  know  that 
said  comer  was  similarly  located  in  and  by  the  survey  upon 
which  the  deed  was  based. 

The  one  who  made  the  first  survey  was  not  called  as  a  wit- 
ness, but  it  must  be  said  that  there  is  substantial  evidence 
that  his  delineation  of  the  tract  to  be  conveyed  did  not  pass 
east  of  the  Weber  Creek  road.  Bruce  McBeath  testified  that 
he  was  present  at  the  time  of  tbe  earlier  survey,  and  in  reply 
to  the  question,  **Do  you  remember  of  this  survey  crossing 
the  present  county  road?"  he  answered,  "No,  it  did  not  cross 
it;  it  came  to  a  stake  west  of  the  present  county  road."  It 
Is  quite  clear  that  the  surveyor  could  not  have  located  the 
land  as  claimed  by  appellant  without  going  across  said  road, 
and  the  testimony  furnishes  strong  confirmation  of  the  theory 
tbat  a  mistake  was  made  either  by  him  in  the  earlier  survey 
or  by  the  county  surveyor  in  the  later  one. 
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However  that  may  be,  we  ascertain  the  controlling  monu- 
ment, and  we  have  no  difficulty  in  shortening  the  lines  and 
changing  slightly  one  of  the  courses  to  make  the  actual  loca- 
tion on  the  ground  correspond  with  the  unquestionable  inten- 
tion of  the  parties  to  the  deed. 

Moreover,  conceding,  for  the  sake  of  argument,  that  ac- 
cording to  the  terms  of  the  deed,  the  location  of  the  eastern 
boundary  line  was  and  is  doubtful,  we  must  assume  that  this 
uncertainty  was  known  to  Catherine  Stronach  and  her  sons, 
and  that  they  all  agreed  upon  the  Weber  road  as  the  bound- 
ary line  between  the  two  tracts.  While  no  one  has  testified 
definitely  to  an  express  agreement  to  that  effect,  such  would 
be  a  fair  inference  from  the  conduct  of  the  parties.  They 
established  the  road  as  a  boundary  line,  built  the  fences 
accordingly,  and  Pratt's  predecessor  made  improvements 
upon  the  disputed  tract.  And  it  was  not  until  some  seven 
years  after  Bruce  McBeath  had  entered  into  possession  of 
the  eastern  tract  that  the  established  line  was  questioned  by 
Wallace  McBeath 's  successor  in  interest.  Under  such  cir- 
cumstances, it  is  clear  that  he  is  estopped  from  maintaining 
the  claim  that  the  Weber  road  is  not  the  boundary  line. 

In  Lousialot  v.  McKed,  157  Cal.  640,  [108  Pac.  710],  it 
is  said:  **The  rule  universally  sustained  by  the  authorities  is 
that  where  the  boundary  line  between  the  lands  of  contiguous 
owners  is  doubtful  or  uncertain  and  they  by  parol  agreement 
fix  and  determine  a  dividing  line  between  their  respective 
tracts,  said  line  being  marked  by  the  erection  or  maintenance 
of  a  fence  or  other  equivalent  structure  along  it,  and  there- 
after the  parties  hold  and  occupy  their  respective  lands  to 
the  boundary  as  so  agreed  on,  the  accuracy  of  such  boundary 
line  cannot  be  subsequently  questioned  by  the  parties  estab- 
lishing it,  or  by  those  claiming  under  either  of  them";  citing 
cases. 

Other  circumstances  might  be  mentioned  in  confirmation 
of  the  soundness  of  the  lower  court's  conclusion,  but  we  deem 
it  unnecessary  to  go  further. 

Viewing  the  whole  record,  we  see  no  substantial  merit  in 
appellant's  claim,  and  the  motive  for  his  conduct  in  the  mat- 
ter was  probably  not  inaptly  expressed  by  the  trial  judge 
in  the  statement:  **He  wants  to  hector  Pratt." 

Manifestly,  someone  has  blundered  in  the  survey  of  the 
land. 

87  Cal.  App.— 24 
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Judge  Cooley,  in  DieM  v.  Zatiger,  39  Mich.  601,  said: 
**  Nothing  is  better  understood  than  that  few  of  our  early 
plats  will  stand  the  test  of  a  careful  and  accurate  survey, 
without  disclosing  errors.  This  is  as  true  of  government  sur- 
veys as  of  any  others,  and  if  the  lines  were  now  subject  to 
correction  on  new  surveys,  the  confusion  of  lines  and  titles 
that  would  follow  would  cause  consternation  in  many  com- 
munities. Indeed,  the  mischief  that  would  follow  would 
simply  be  incalculable  and  the  visitation  of  the  surveyor 
might  well  be  set  down  as  a  great  public  calamity." 

He  proceeds  to  point  out  the  importance  of  recognizing  the 
established  landmarks  in  locating  lot  and  boundary  lines, 
and  concludes  that  a  good  engineer  will  not  overthrow 
boundaries  that  have  been  settled  in  accordance  with  the 
principles  of  law. 

The  county  surveyor  herein,  though,  may  not  have  been 
censurable  for  trying  to  locate  the  boundaries  in  accord- 
ance with  the  courses  and  distances,  as  he  was  probably  not 
in  a  position  to  give  due  consideration  and  significance  to  the 
important  circumstances  to  which  we  have  adverted. 

At  any  rate,  we  feel  satisfied  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  26,  1918. 


[Civ.  No.  1837.    Third  Appellate  District.— May  28,  1918.] 

OSCAR  MOORE,  Plaintiff  and  Respondent,  v.  INDIAN 
SPRING  CHANNEL  GOLD  MINING  COMPANT  (a 
Corporation),  et  al..  Defendants  and  Respondents; 
CHARLES  MUSHRUSII,  Defendant  and  Appellant. 

Waqb  Act — Immediatb  Payment  upon  Discharge — Penalty  fob  Faut 
URB  Beooverablb  by  Employee — Constituiional  Law — Uniform 
Operation  of  General  Laws  Provision  not  Violated. — The  act 
approved  May  1,  1911  (Stats.  1911,  p.  126S).  and  the  amendment 
thereof  approved  April   28,  1915    (Stats.    1915,  p.   299),  providing 
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that  whenever  an  employer  discharges  an  employee,  wages  dne  and 
unpaid  shall  become  payable  immediately,  and  imposing  a  penalty 
for  nonpayment  recoverable  by  the  employee,  is  not  violative  of 
article  I,  section  11,  of  the  constitution,  providing  all  general  laws 
shall  have  uniform  operation. 

Id. — Passage  or  Local  Law  Provision  not  Violated. — Such  act  is  not 
violative  of  article  IV,  section  25,  subdivision  33,  of  the  constitution, 
providing  the  legislature  shall  not  pass  local  or  special  laws  where  a 
general  law  can  be  made  applicable. 

Id. — Due  Process  of  Law  Provision  not  Violated. — Such  act  is  not 
violative  of  the  fourteenth  amendment  to  the  federal  constitution, 
providing  no  state  shall  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carleton  Gray,  George  R.  Davis,  and  William  H.  Carlin, 
for  Appellant. 

W.  K.  Hays,  for  Respondent 

CHIPMAN,  P.  J.— This  is  an  action  brought  by  plaintiff 
upon  his  own  claim  and  certain  claims  assigned  to  him  by  his 
fellow-laborers,  for  work  performed  by  them  as  miners. 

The  court  found  in  favor  of  the  plaintiff  on  his  own  and 
the  assigned  claims  and  **that  defendant  Charles  Mushrush 
promised  to  pay  each  of  said  above-named  persons  at  the  rate 
of  three  and  50/100  dollars  a  day  wages  for  eight  hours 
work,"  no  part  of  which  has  **ever  been  paid  to  either  or  any 
of  said  named  persons." 

The  action  was  to  recover  not  only  the  wages  of  the  men, 
but  also  the  penalty  as  provided  by  the  act  entitled,  "An  act 
providing  for  the  time  of  payment  of  wages,"  approved  May 
1,  1911  (Stats.  1911,  p.  1268),  and  the  amendment  thereof, 
approved  April  28,  1915,  in  effect  August  8, 1915  (Stats.  1915, 
p.  299). 

The  court  found,  in  addition  to  the  sums  found  due  as 
wages,  that  there  was  due  each  of  the  several  claimants  a  sum 
specifically  found  "as  a  penalty  for  nonpayment  of  wages." 
Judgment  was  accordingly  entered  in  favor  of  plaintiff  and 
against  defendant  Mushrush  for  the  sum  of  $1,010.55  as  wages 
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and  the  further  sum  of  $1,184.15  as  a  penalty.  The  findings 
were  in  favor  of  the  other  defendants.  The  appeal  is  from 
the  judgment  by  defendant  Mushrush. 

There  was  no  controversy  as  to  the  amount  due  to  these 
several  claimants.  The  only  question  of  fact  being  tried  was 
whether  all  of  the  defendants  were  liable,  and  if  not  all,  which 
of  them.  The  court  found  as  to  each  claim  that  the  **  ser- 
vice was  rendered  to  the  defendant  Charles  Mushrush  at  his 
special  instance  and  request." 

We  have  examined  the  testimony  and  documentary  evidence 
in  the  case  and  are  entirely  satisfied  that  the  court  was  justi- 
fied in  finding  that  defendant  Mushrush  is  liable  for  the 
amount  of  these  several  claims.  The  only  question  open  for 
discussion  is  the  constitutionality  of  the  act  of  1911  as 
amended  in  1915,  imposing  a  penalty  for  nonpayment  of  the 
wages,  the  subject  of  the  action. 

Appellant  contends  that  the  act  of  1911,  as  it  was  enacted 
and  as  amended,  is  in  violation  of  section  11,  article  I,  and 
subdivision  33  of  section  25,  article  IV,  of  the  constitution  of 
this  state,  and  also  of  the  fourteenth  amendment  to  the  fed- 
eral constitution.  Section  11,  article  I,  declares  that  **all 
laws  of  a  general  nature  shall  have  a  uniform  operation." 
Section  25,  article  IV,  provides  that  **the  legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated 
cases,  that  is  to  say:  .  .  .  Thirty-third:  In  all  other  cases 
where  a  general  law  can  be  made  applicable. ' '  Article  XIV  of 
the  federal  constitution  provides:  **No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

Section  1  of  the  act  of  1911  is  as  follows:  ** Whenever  an 
employer  discharges  an  employee,  the  wages  earned  and  un- 
paid at  the  time  of  such  discharge  shall  become  due  and  pay- 
able immediately.  When  any  such  employee  not  having  a 
contract  for  a  definite  period  quits  or  resigns  his  employment 
the  wages  earned  and  unpaid  at  the  time  of  such  quitting  or 
resignation  shall  become  due  and  payable  five  days  thereafter. 

**Sec.  2.  All  wages  other  than  those  mentioned  in  section 
1  of  this  act  earned  by  any  person  during  any  one  month  shall 
become  due  and  payable  at  least  once  in  each  month  and  no 
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person,  firm  or  corporation  for  whom  such  labor  has  been  per- 
formed, shall  withhold  from  any  such  employee  any  wages  so 
earned  or  unpaid  for  a  longer  period  than  fifteen  days  after 
such  wages  become  due  and  payable;  provided,  however,  that 
nothing  herein  shall  in  any  way  limit  or  interfere  with  the 
right  of  any  such  employee  to  accept  from  any  such  person, 
firm  or  corporation  wages  earned  and  unpaid  for  a  shorter 
period  than  one  month. 

"Sec.  3.  Any  person,  firm  or  corporation  who  shall  violate 
any  of  the  provisions  of  this  act  shall  be  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  shall  be  punished  by  a 
fine  not  to  exceed  five  hundred  dollars. 

"Sec.  4.  None  of  the  provisions  of  this  act  shall  apply  to 
any  county,  city  and  county,  incorporated  city  or  town,  or 
other  municipal  corporation.'* 

The  act  of  1911  was  before  the  district  court  of  appeal  for 
the  first  district  in  the  Matter  of  Crane,  26  Cal.  App.  22,  [145 
Pac.  733],  and  section  3  was  held  to  be  violative  of  section  15 
of  article  I  of  the  constitution,  which  provides  that  "no  per- 
son shall  be  imprisoned  for  debt  in  any  civil  action,  on  mesne 
or  final  process,  unless  in  cases  of  .  .  ."  The  constitutional- 
ity of  the  act  otherwise  was  not  considered.  Since  that  de- 
cision, and  possibly  by  reason  of  it,  the  legislature  amended 
section  3  (Stats.  1915,  p.  299)  to  read  in  part  as  follows:  "In 
the  event  that  any  employer  shall  fail  to  pay,  without  abate- 
ment or  deduction,  within  five  days  after  the  same  shall  be- 
come due  under  the  provisions  of  section  one  of  this  act,  any 
wages  of  any  employee  who  is  discharged  or  who  resigns  or 
quits,  as  in  said  section  one  provided,  then  as  a  penalty  for 
such  nonpayment  the  wages  of  such  servant  or  employee  shall 
continue  from  the  due  date  thereof  at  the  same  rate  until 
paid;  or  until  an  action  therefor  shall  be  commenced;  pro- 
vided, that  in  no  case  shall  such  wages  continue  for  more  ihen 
thirty  days;  ..." 

Appellant  expresses  "difficulty  in  discovering  any  material 
distinction  between  the  two  acts.  In  the  act  of  1911,"  con- 
tinues the  brief,  "the  penalty  is  nothing  more  nor  less  than  a 
fine  not  exceeding  five  hundred  dollars;  while  by  the  amend- 
ment of  1915  the  penalty  is  in  eflfect  a  fine  not  exceeding  thirty 
times  the  servant's  daily  wage."  It  seems  to  us  that  the  dis- 
tinction is  obvious  in  this:  the  act  of  1911  declares  that  a  vio- 
lation of  its  provisions  is  a  crime  for  which  the  violator  is 
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answerable  to  the  state,  while  by  the  amendment  he  must  com- 
pensate the  wage-earner  by  way  of  penalty. 

In  the  present  ease  there  was  no  dispute  as  to  the  facts. 
These  laborers  had  been  working  for  appellant  several  months 
at  a  daily  wage,  receiving  their  pay  at  the  end  of  the  month 
regularly  at  a  time  and  at  a  wage  agreed  upon.  The  mine 
shut  down  at  the  end  of  August,  1915,  and  filled  up  with 
water  and  the  laborers  were  discharged.  Appellant,  who  had 
theretofore  paid  them  their  wages,  failed  and  refused  to  pay 
for  the  month  of  August,  and  on  September  29,  1915, 
the  action  was  commenced,  thus  bringing  the  case  within  the 
terms  of  the  act.  No  question  arises  as  to  the  correctness  of 
the  amounts  due  each  claimant  as  to  wages  earned  and  the 
penalty  imposed. 

The  provisions  of  our  constitution,  relied  upon  by  appellant, 
have  many  times  and  under  many  different  legislative  enact- 
ments been  before  the  courts  of  review  in  this  state,  as,  also, 
has  the  fourteenth  amendment  of  the  national  constitution. 
That  in  certain  cases  special  laws  are  permissible  was  shown 
in  City  of  Sacramento  v.  Swanston,  29  Cal.  App.  212,  [155 
Pac.  101],  where  the  subject  was  given  a  somewhat  extended 
treatment,  and  it  was  there  held  that  under  certain  circum- 
stances  attorneys'  fees  were  allowable  in  condemnation  pro- 
ceedings, although  in  that  regard  the  statute  is  clearly  special 
legislation.  It  is  doubtless  true,  as  was  said  in  Bruch  v. 
Colombet,  104  Cal.  347,  [38  Pac.  45],  that  **no  absolute,  in- 
flexible rule  has  ever  been  formulated,  and  probably  never 
will  be,  by  which  to  determine  what  departure  from  uniform- 
ity is  permissible,  and  what  will  be  fatal.  The  courts  must 
determine  each  case  as  it  arises,  presuming  in  favor  of  the 
rightful  exercise  of  the  legislative  power.  Yet  the  inhibition 
should  be  enforced  unless  there  is  discoverable  some  reason- 
able ground  for  a  distinction.** 

The  courts  have,  however,  announced  certain  governing 
principles  which  are  more  or  less  applicable  to  all  legislation 
of  this  class.  Perhaps  as  concise  a  statement  of  the  rule  as 
may  be  found  is  given  in  the  Matter  of  the  Application  of 
Miller,  162  Cal.  687,  698,  [124  Pac.  427,  430],  as  follows:  **A 
law  is  general  and  uniform  in  its  operation  when  it  applies 
equally  to  all  persons  embraced  within  the  class  to  which  it  is 
addressed,  provided  such  class  is  made  upon  some  natural, 
intrinsic,  or  constitutional  distinction  between  the  persona 
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composing  it  and  others  not  embraced  in  it.  It  is  not  general 
or  uniform  and  it  makes  an  improper  discrimination  if  it  con- 
fers particular  privileges  or  imposes  peculiar  restrictions  or 
disabilities  upon  a  class  of  persons  arbitrarily  selected  from  a 
larger  number  of  persons,  all  of  whom  stand  in  the  same  rela- 
tion to  the  privileges  granted  or  burdens  imposed,  and  be- 
tween whom  and  the  persons  not  so  favored  or  burdened  no 
reasonable  distinction  or  substantial  difference  can  be  found 
justifying  the  inclusion  of  one  and  the  exclusion  of  the  other 
from  such  privileges  or  burdens.  The  difference  on  which  the 
classification  is  based  must  be  such  as,  in  some  reasonable  de- 
gree, will  account  for  or  justify  the  peculiar  legislation." 

The  act  in  question,  in  imposing  a  penalty  where  the  facts 
are  as  therein  mentioned,  is  not  unlike,  in  its  operation,  the 
sections  of  the  Code  of  Civil  Procedure — sections  732,  733, 
735 — which  authorize  the  court  to  impose  treble  damages 
where  a  tenant  commits  waste ;  cuts  down  trees ;  and  in  cases 
of  forcible  entry  and  detainer.  The  constitutionality  of  these 
sections  is  not  questioned.  They  are  held  not  to  be  penal,  but 
remedial.  (Johns  v.  Nolting,  29  Cal.  508,  513.)  Such  laws 
relate  to  matters  of  procedure,  as  to  which  the  court  said,  in 
Cohen  v.  Alameda,  168  Cal.  265,  267,  [142  Pac.  885,  8'86] : 
"The  legislative  discretion  as  to  the  different  modes  of  pro- 
cedure or  rules  of  practice  to  be  prescribed  for  the  numerous 
and  various  actions  and  proceedings  allowed  in  courts  of  jus- 
tice is  very  wide,  and  that  its  judgment  on  the  question 
whether  or  not  a  particular  provision  shall  be  made  for  any 
class  of  cases,  and  as  to  the  classification  thereof,  is  not  to  be 
interfered  with  except  for  very  grave  causes  and  where  it  is 
clear  beyond  reasonable  doubt  that  no  sound  reason  for  the 
legislative  classification,  and  for  the  different  provisions  re- 
garding the  same,  exists." 

The  legislative  authority  in  this  class  of  laws  is,  however, 
usually  referable  to  the  police  power,  and  if  the  act  in  ques- 
tion may  be  regarded  as  deriving  its  validity  from  such 
source,  it  is  not  without  its  restrictions  and  limitations.  But 
here,  too,  as  was  said  in  Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  686,  694,  [151  Pac.  398,  401,  10  N.  C.  C.  A.  1] :  *'The 
broad  and  all-pervading  scope  of  this  power  makes  a  satis- 
factory definition  of  it  impossible."  For  the  purposes  of  the 
discussion  in  that  case,  Mr.  Justice  Sloss  said:  **The  police 
power  is,  we  think,  adequately  and  well  described  by  the 
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supreme  court  of  Washington  in  these  words:  *By  means  of 
it,  the  legislature  exercises  a  supervision  over  matters  affect- 
ing the  common  weal  and  enforces  the  observance  by  each  in- 
dividual member  of  society  of  duties  which  he  owes  to  others 
and  the  community  at  large.  The  possession  and  enjoyment  of 
all  rights  are  subject  to  this  power.  Under  it,  the  state  may 
**  prescribe  regulations  promoting  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and  legislate  so  as 
to  increase  the  industries  of  the  state,  develop  its  resources 
and  add  to  its  welfare  and  prosperity.'*  In  fine,  when  re- 
duced to  its  ultimate  and  final  analysis,  the  police  power  is 
the  power  to  govern.'  {State  v.  Clausen^  65  Wash.  156,  177, 
[37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1101].) "  But,  as  was  fur- 
ther said  by  Mr.  Justice  Sloss:  **The  arbitrary  taking  of  life, 
liberty,  or  property  cannot,  of  course,  be  justified  by  referring 
the  act  to  the  police  power.  But  if  a  given  piece  of  legisla- 
tion may  fairly  be  regarded  as  necessary  or  proper  for  the 
protection  of  furthering  of  a  legitimate  public  interest,  the 
mere  fact  that  it  hampers  private  action  in  a  matter  which 
had  therefore  been  free  from  interference  is  not  a  sufficient 
ground  for  nullifying  the  act."  Examples  are  pointed  out 
where  vital  legislative  changes  are  of  every-day  occurrence. 
**The  same  may  be  said  of  employer  and  employees.  The  em- 
ployment creates  a  status  involving  relative  rights  and  obliga- 
tions, and  it  is  proper  for  the  legislature,  acting  within  the 
bounds  of  fairness  and  reason,  to  determine  the  nature,  extent, 
and  application  of  those  rights  and  obligations." 

Referring  to  the  Workmen's  Compensation  Act,  [Stats. 
1913,  p.  279],  the  constitutionality  of  which  was  under  dis- 
cussion, it  was  further  said:  **If  the  law-making  body  deter- 
mines that  one  of  the  incidents  of  that  relation  shall  be  that 
the  employer  must  compensate  his  employee  for  an  accidental 
injury  received  in  his  service,  an  enactment  to  that  end 
is  neither  arbitrary  nor  outside  the  scope  of  legislative  author- 
ity." Acts  similar  to  our  Employers'  Liability  Act  are  in 
force  in  several  states,  and  in  all  of  them  the  law  has  been  up- 
held against  all  attack  on  constitutional  grounds.  In  effect 
this  act  makes  certain  employers  liable  to  pay  a  stated  sum  of 
money  to  every  employee  who  is  injured  while  in  their  em- 
ploy, whether  or  not  the  injury  arose  through  the  employers' 
fault.  This  compensation  is  based  in  pail  upon  the  wage  of 
the  employee  and  is  paid  during  a  period  of  the  employee's 
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idleness  and  inability  to  serve  the  employer.  It  would  be 
difficult  to  find  a  reason  which  would  justify  this  law  which 
may  not  be  urged  in  support  of  the  act  in  question.  There  is 
between  the  two  laws  this  striking  difference:  the  employers* 
liability  act  penalizes  the  employer  though  he  has  committed 
no  fault  or  wrong.  The  payment  of  wages  act  fixes  a  penalty 
for  the  nonperformance  of  a  duty  the  employer  owes  to  his 
employee.  It  simply  says  to  the  employer,  "You  shall  not 
have  the  services  of  your  employee  without  making  provision 
for  the  payment  of  his  wages  within  a  reasonable  time  after 
they  are  due,  and  if  you  default,  you  shall  compensate  him  for 
your  wrong.** 

In  the  case  of  International  Text  Book  Co.  v.  Weissinger,  160 
Ind.  349,  [98  Am.  St.  Rep.  334,  65  L.  R.  A.  599,  65  N.  E.  521], 
an  act  of  the  legislature  of  Indiana  was  before  the  court  which 
provided  that  **  every  person  employing  any  person  to  labor 
shall  make  weekly  payments  for  the  full  amount  due  for  such 
labor  or  service  in  lawful  money  of  the  United  States  to  within 
six  days  or  less  of  the  time  of  such  payment,**  [Acts  1899, 
c.  124],  and  the  act  also  prohibits  the  assignment  of  future 
wages,  to  become  due  to  employees  from  persons  affected  by 
the  act.  Weissinger  assigned  to  plaintiff  his  wages  to  become 
due.  The  action  was  against  Weissinger  and  his  assignee  who 
had  accepted  the  order.  It  was  contended  that  the  act  was  in 
violation  of  the  constitution  of  Indiana  and  of  the  fourteenth 
amendment  of  the  federal  constitution.  The  court  said  that 
the  act  unquestionably  restricted  the  liberty  of  the  citizen  to 
enter  into  contracts  which,  in  the  absence  of  the  statute,  he 
would  have  the  right  to  make.  "Such  a  prohibition,**  said  the 
court,  "can  be  sustained  only  on  the  ground  that  some  public 
interest  is  involved,  and  that  it  is  of  such  a  character  as  to 
render  it  a  legitimate  subject  of  legislative  regulation  or  con- 
trol. The  wages  of  laborers  have  been  the  subject  of  legisla- 
tive solicitude  and  action  in  this  state  for  many  years,  and  in 
a  great  variety  of  forms.**  The  court  instances  a  number  of 
statutes  to  support  its  statement  and  points  out  the  peculiar 
circumstances  surrounding  the  day  laborer  which  justify  legis- 
lation specially  designed  for  his  protection.  "If,**  said  the 
court,  "the  legislature,  in  the  exercise  of  its  general  police 
power,  to  secure  the  safety  and  welfare  of  the  state  may  de- 
prive the  laborer  and  his  employer  of  the  riprht  to  contract  for 
payment  of  wages  in  an3^hing  else  than  legal  tender  notes 


Digiti 


zed  by  Google 


378    MooRB  V.  Indian  Spbino  etc.  Min.  Co.     [37  CaL  App. 

or  other  lawful  money  [referring  to  decisions  of  the  United 
States  supreme  court],  we  do  not  perceive  why  it  may  not, 
also,  in  the  exercise  of  that  power,  prohibit  the  assignment  of 
wages  before  they  are  earned.  .  .  .  The  purpose  of  the  legis- 
lation in  each  is  to  protect  a  large  and  important  class  of  citi- 
zens from  imposition,  unfair  dealing,  and  the  consequences  of 
their  own  improvidence.  The  act  ...  is  not  subject  to  the 
objection  of  a  partial  or  improper  classification." 

A  Kentucky  statute  [Ky.  Stats.  1903,  sec.  2739a,  subsec.  1] 
required  that  all  persons,  corporations,  etc.,  employing  one  or 
more  persons  in  mining  work,  should  within  a  stated  number 
of  days  pay  in  lawful  money  the  full  amount  of  wages  due 
such  person  or  persons,  '* unless  prevented  by  an  unusual 
casualty."  The  act  declared  a  violation  of  its  provisions  to 
be  a  misdemeanor  punishable  by  fine.  In  Commonwealth  v. 
Reinecke  Coal  Min.  Co.,  117  Ky.  885,  [79  S.  W.  287],  defend- 
ant was  indicted  for  violation  of  the  act.  Among  other 
grounds  of  demurrer  it  was  contended  that  the  statute  "is 
class  legislation,  also  special  legislation,  and  not  a  just  exer- 
cise of  the  police  power,"  and  hence  unconstitutional.  The 
court  held  "that  the  statute  in  all  its  parts  is  valid." 

In  volume  9,  Federal  Statutes  Annotated,  first  edition,  at 
page  462,  are  cited  certain  cases  bearing  upon  the  question 
here.  In  St.  Louis  etc.  R.  R.  Co.  v.  Paul,  173  U.  S.  409,  [43 
L.  Ed.  746,  19  Sup.  Ct.  Rep.  421],  affirming  64  Ark. 
83,  [62  Am.  St  Hep.  154,  37  L.  R.  A.  504,  40  S.  W.  705],  it 
was  held  that:  "A  statute  entitled  'An  act  to  provide  for  the 
protection  of  servants  and  employees  of  railroads,'  [Acts  Ark. 
1889,  p.  76],  relating  to  the  payment  of  unpaid  wages  without 
abatement  or  deduction  on  discharge  of  an  employee,  docs  not 
amount  to  deprivation  of  property,  as  the  act  is  purely  pro- 
spective in  its  operation.  It  does  not  interfere  with  vested 
rights,  or  existing  contracts,  or  destroy,  or  sensibly  encroach 
upon,  the  right  to  contract,  although  it  imposes  a  duty  in  ref- 
erence to  the  payment  of  wages  actually  earned,  which  re- 
stricts future  contracts  in  the  particular  named." 

A  Rhode  Island  statute  [Laws  1891,  c.  918,  sec.  1],  provid- 
ing that  "every  corporation,  other  than  religious,  literaiy,  or 
charitable  corporations  .  .  .  shall  pay  weekly  the  employees 
engaged  in  its  business  the  wages  earned  by  them  to  within 
nine  days  of  the  date  of  such  payment,  unless  prevented  by 
inevitable  casualty,"  was  held  valid.     {State  v.  Brown  etc. 
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Mfg.  Co,,  18  R.  I.  16,  [17  L.  R.  A.  856,  25  Atl.  246].)  See 
the  question  considered  in  Ex  parte  Stephan,  170  Cal.  48, 
[Ann.  Cas.  1916E,  617,  148  Pac.  196] ;  Ex  parte  Lichtenstein, 
67  Cal.  359,  [56  Am.  Rep.  713,  7  Pac.  728]. 

There  has  been  a  pronounced  tendency  in  state  and  national 
legislation  for  many  years,  not  only  to  ameliorate  the  working 
conditions  of  the  wage-earner,  but  to  safeguard  him  in  his  re- 
lations to  his  employer  in  respect  of  hours  of  labor  and  the 
compensation  to  be  paid  for  his  labor.  In  the  controversies 
that  have  arisen  between  capital  and  labor,  the  public  con- 
science has  become  awakened  to  the  fact  that  the  public  safety 
and  welfare  demand  more  enlightened  laws  governing  the  re- 
lation of  employer  and  employee — laws  which  are  designed  to 
secure  to  the  latter  a  reasonable  wage,  to  provide,  where  prac- 
ticable, for  the  enforcement  of  payment  by  way  of  liens  on 
the  product  of  his  labor,  to  exempt  from  execution  a  part  of 
his  earnings,  to  give  him  sanitary  and  otherwise  safe  sur- 
roundings while  employed  and  the  like. 

Does  the  act  in  question  apply  equally  to  all  persons  em- 
braced within  the  class  to  which  it  is  addressed,  and  is  such 
class  made  upon  some  natural,  intrinsic,  or  constitutional  dis- 
tinction? If  an  affirmative  answer  may  be  given,  the  law  is 
general  and  uniform  in  its  operation  and  valid.  {Application 
of  Miller,  162  Cal.  687,  [124  Pac.  427] .)  The  act  refers  to  all 
wage-earners,  designated  as  employees,  as  the  class  referred 
to,  and  it  unquestionably  applies  equally  to  all  of  the  class. 

Respondent  quotes  from  an  editorial  in  a  respon^ble  jour- 
nal of  January  22,  1916,  the  "Saturday  Evening  Post,"  a 
statement  which  we  think  not  far  from  the  truth:  ** Probably 
two-thirds  of  the  inhabitants  of  the  United  States  live  out  of 
a  pay  envelope — that  is,  on  wages  or  on  salaries  that  are  only 
wages  under  a  polite  name.  The  yearly  wage  bill  of  the 
country  has  been  estimated  at  fourteen  billion  dollars,  which 
we  take  to  be  conservative."  A  very  large  per  cent  of  those 
persons  are  day  laborers,  the  greater  part  of  whose  earnings 
are  necessarily  paid  out  to  them  from  day  to  day  or  week  to 
week  in  the  support  of  themselves  and  their  families ;  their  re- 
quirements are  often  obtained  on  credit  and  must  be  promptly 
met  or  the  wage-earner  loses  his  credit  and  sometimes  his  job; 
in  many  cases,  he  is  denied  credit  and  must  pay  cash.  Delay  of 
payment  or  loss  of  wages  results  in  deprivation  of  the  neces- 
sities of  life,  suffering  inability  to  meet  ju&t  obligations  to 
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others,  and,  in  many  cases  may  make  the  wage-earner  a  charge 
upon  the  public.  It  cannot  be  disputed  that  the  multitudinoua 
and  important  enterprises  which  constitute  a  characteristic 
feature  of  the  industrial  activities  around  us  are  absolutely  de- 
pendent for  their  successful  operation  upon  the  day  labor  of 
the  wage-earner.  Many  of  these  enterprises  directly  contrib- 
ute to  the  welfare  of  the  public  and  are  necessary  to  the  public 
convenience  and  safety.  It  is  not  to  be  expected  that  the 
laborer  upon  whose  service  these  industries  depend  will  give 
his  service  without  assurance  of  receiving  the  reward  prom- 
ised for  such  service,  and  any  law  whose  object  is  to  give  to 
the  laborer  some  further  assurance  that  he  will  be  promptly 
paid  for  his  labor,  in  addition  to  the  employer's  promise, 
would  seem  to  be  reasonable,  especially  as  the  object  is  to  in- 
duce, if  not  to  compel,  the  employer  to  keep  faith  with  his 
employee  and  imposes  a  penalty  only  when  he  commits  a 
wrong  which  not  only  injures  the  employee  but  is  an  injury 
to  the  public  in  its  tendency  to  deprive  the  public  of  an  in- 
cidental benefit  which  comes  from  the  employee's  labor.  The 
law  imposes  no  unreasonable  burden  upon  the  employer,  for, 
operating  as  it  does  in  the  future  and  disturbing  no  vested 
right,  he  must,  and  it  is  but  fair  that  he  should,  make  pro- 
vision to  pay  his  employee  before  hiring  him,  failing  in  which 
he  should  pay  the  penalty.  Many  enterprises  require  the 
services  of  large  numbers  of  men — ^the  numbers  shifting  from 
day  to  day — some  being  discharged  and  others  taken  on  the 
job.  It  is  common  knowledge  that  a  refusal  to  pay  discharged 
men  under  such  circumstances  would  tend  to  create  breaches 
of  the  peace  and  disturb  the  public  tranquillity.  The  inten- 
tion of  the  penalty  imposed  by  the  act  in  question  is  to  make 
it  to  the  interest  of  the  employer  to  keep  faith  with  his  em- 
ployees and  thus  avoid  injury  to  them  and  possible  injury  to 
the  public  at  large. 

The  act  very  properly  provides  that  when  an  employee  is 
discharged  by  his  employer,  his  wages  earned  and  unpaid 
shall  become  immediately  due.  If  the  employment  is  not  for 
a  definite  period  and  he  quits  his  employment,  the  act  gives 
the  employer  five  days  to  pay  the  wages  earned  and  unpaid. 
We  see  nothing  unreasonable  in  this  provision,  for  the  right  of 
the  employee  to  quit  work,  where  there  is  no  contract  for  a 
definite  period,  is  as  undeniable  as  the  right  of  the  employer 
to  discharge  his  employee. 
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Respondent  cites  a  very  ancient  authority  not  inappro- 
priate: **Thou  shalt  not  oppress  an  hired  servant  that  is  poor 
and  needy,  whether  he  be  of  thy  brethren,  or  of  thy  strangers 
that  are  in  thy  land  within  thy  gates. 

**At  his  day  shalt  thou  give  him  his  hire,  neither  shall  the 
sun  go  down  upon  it;  for  he  is  poor,  and  setteth  his  heart 
upon  it;  lest  he  cry  against  thee  unto  the  Lord,  and  it  be  sin 
unto  thee."     (Deuteronomy:  xxiv,  15.) 

We  can  discover  no  ground  for  holding  the  act  to  be  viola- 
tive of  any  provision  of  our  constitution  or  that  it  violated  the 
fourteenth  amendment  of  the  national  constitution. 

The  judgment  is,  therefore,  affirmed. 

Harty  J.|  and  Burnett,  J.,  concurred. 


[CiT.  No.  1847.    Third  Appellate  District.— May  29,  1918.1 

WOOD  &  TATUM  COMPANY  (a  Corporation),  Respondent, 
V.  W.  H.  BASLER,  Appellant 

Brokers'  Commissions — Sali  om  Diiterent  Terms  from  Original  Au- 
thorization— Approval  by  Owner — Right  to  Commission. — Where 
real  estate  brokers,  acting  pursuant  to  a  written  authorization  to 
make  a  sale  of  real  estate  upon  certain  terms,  procured  purchasers 
therefor  upon  somewhat  different  terms,  and  the  owner  accepted 
the  deposit,  signed  a  written  approval  of  sale,  and  therein  promised 
to  paj  the  brokers  the  commission  named  in  the  authorization,  the 
brokers  were  entitled  to  the  commission,  notwithstanding  the  sale 
was  never  consummated. 

Id. — Abilttt  of  Purchaser — Estoppel. — Where  the  owner  accepts  the 
purchaser  procured  by  the  broker,  he  is  estopped  from  denying  the 
purchaser's  ability  or  willingness  to  complete  the  purchase. 

Id. — Action  for  Commissions — Evidence — Opinion  of  Purchaser's 
Attorney — Defects  in  Title. — In  an  action  to  recover  broker's 
commissions,  the  written  opinion  of  the  purchaser's  attorney  as  to 
the  title  is  admissible,  for  the  purpose  of  showing  what  specifications 
of  supposed  infirmities  in  title  were  directed  to  the  vendor's  atten- 
tion. 

Id. — Demand  for  Commissions — Interest. — Where  the  promise  to  pay 
a  broker's  commission  is  on  demand,  and  the  precise  time  when  de- 
mand was  made  does  not  appear,  it  will  be  presumed  that  it  was  not 
made  until  the  last  moment  before  the  filing  of  the  complaint,  and 
interest  should  be  computed  from  that  date. 
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APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Sac- 
ramento County.    Z.  B.  West,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Elliott  &  Atkinson,  and  R.  Platnauer,  for  Appellant 

Dunn  &  Brand,  for  Respondent 

BURNETT,  J.— The  action  was  for  the  recovery  of  a 
broker's  commission  for  the  sale  of  certain  real  property,  and 
plaintiff  had  the  judgment  from  which  the  appeal  has  been 
taken. 

PlaintiflP,  being  a  real  estate  firm,  entered  into  a  written 
agreement  with  defendant  on  December  13,  1911,  whereby 
the  former  secured  an  option  for  the  purchase  of  certain  real 
property,  and  the  next  day  this  was  supplemented  by  an- 
other agreement  signed  by  defendant,  providing  that  **in 
consideration  of  the  services  to  be  rendered  and  the  expense 
to  be  incurred  by  the  Wood  &  Tatum  Co.,  in  promoting  the 
sale  of  the  real  property  hereinafter  described,  I  hereby 
employ  said  Wood  &  Tatum  Co.  to  sell  and  to  have  the  exclu- 
sive right  to  sell  for  me  all  that  certain  real  property,"  etc 
The  property  and  the  terms  of  sale  were  therein  described 
and  in  the  last  clause  it  provided:  "and  I  agree  to  allow  said 
Wood  &  Tatum  Co.  a  commission  of  five  thousand  dollars 
out  of  the  purchase  price  of  said  property." 

By  virtue  of  these  agreements,  W.  G.  Wood,  president  and 
manager  of  plaintiff,  endeavored  to  form  a  syndicate  to  pur- 
chase the  property,  and  he  took  three  well-known  citizens  to 
the  property  and  introduced  them  to  defendant  as  prospec- 
tive purchasers  with  himself.  Finally,  the  four  agreed  to 
purchase  the  land  on  somewhat  different  terms  from  those 
presented  in  the  original  agreement  of  sale,  and  a  written 
notification  of  this  was  given  to  defendant  by  said  Wood. 
As  to  this,  the  latter  testified :  **  At  the  time  I  served  the  noti- 
fication on  Mr.  Basler  I  paid  him  six  hundred  dollars.  Prior 
to  the  time  of  this  notification  I  told  him  that  I  was  syndi- 
cating the  property,  that  I  was  interesting  a  number  of  gen- 
tlemen for  its  purchase.  I  explained  to  him  that  I  had  these 
various  gentlemen  interest od,  and  that  I  had  fi^rurcd  on  mak- 
ing them  purchasers.     I  told  him  the  prospective  purchasers 
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were  Mr.  Mitau,  Mr.  Snell,  Mr.  Lindley,  and  myself.    That 
was  before  the  notification  of  April  22d." 

The  written  notification  appears  in  the  transcript,  and  to  it 
ifl  attached  the  following: 

"Approval. 

**I  hereby  approve  the  sale  of  my  property  above  described 
and  acknowledge  receipt  of  deposit  of  six  hundred  dollars 
and  agree  upon  receipt  of  the  balance  of  initial  installment  to 
convey  the  same  to  purchaser  with  a  perfect  title,  free  and 
clear  of  incumbrances,  except  as  above. 

**I  also  agree  to  pay  Wood  &  Tatum  Co.  on  demand  a  com- 
mission  of  five  thousand  dollars. 

"W.  H.  Basler.** 

It  is  upon  this  promise  to  pay  that  the  action  was  brought. 

We  may  say,  generally,  that  we  find  nothing  in  the  pro- 
ceedings opposed  to  good  conscience  or  to  public  policy.  Re- 
garding the  evidence  as  we  are  required  under  the  rule,  we 
conclude  that  there  was  no  over-reaching,  no  misrepresenta- 
tion, no  concealment,  nor  fraudulent  conduct  in  any  respect 
on  the  part  of  respondent.  We  can  see  no  reason  why  it  was 
not  entirely  competent  for  the  parties  to  voluntarily  change 
the  terms  of  sale,  as  seems  to  have  been  done,  and  we  recog- 
nize no  legal  obstacle  to  the  enforcement  of  the  agreement  as 
finally  reached.  Nor  do  we  think  there  is  any  merit  in  the 
contention  that  no  consideration  exists  for  the  promise  to 
pay  the  five  thousand  dollars. 

The  consideration  results  from  the  services  performed  in 
securing  purchasers  for  the  land  upon  terms  that  were  agree- 
able to  and  ratified  by  appellant.  It  is  a  matter  of  no  conse- 
quence that  in  the  beginning  somewhat  different  terms  were 
contemplated.  The  ratification  by  appellant  of  the  contract 
made  by  respondent  was  the  same  in  effect  as  though  prior 
to  the  performance  of  the  services  a  similar  change  in  the 
contract  of  sale  had  been  agreed  upon  by  plaintiff  and 
defendant.  If  A  authorizes  B  to  sell  the  former's  property 
for  ten  thousand  dollars  and  promises  to  pay  him  a  com- 
mission of  one  thousand  dollars,  and  the  latter  secures  a  pur- 
chaser for  nine  thousand  five  hundred  dollars,  and  A  ap- 
proves the  sale  and  agrees  to  pay  B  a  commission  of  nine 
hundred  dollars,  c^uld  there  be  any  doubt  of  the  sufficiency 
of  the  consideration  for  the  promise!    Of  course,  if  Easier 
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had  not  approved  of  the  change  in  the  terms  of  sale,  it  could 
not  be  maintained  that  the  agent  had  earned  any  commission^ 
but  we  have  no  such  case. 

As  to  the  extent  of  the  services  required  of  an  agent  to 
entitle  him  to  his  commission,  the  rule  is  well  settled  and  no 
elaboration  is  called  for.  We  find  in  the  record  ample  evi- 
dence to  show  that  the  parties  were  able,  willing,  and  ready 
to  complete  the  purchase,  and  the  failure  of  the  consumma- 
tion of  the  sale  was  due  to  the  neglect  of  appellant  to  perfect 
his  title.  And,  it  may  be  added  that  appellant  is  estopped 
from  objecting  to  the  qualifications  of  the  proposed  pur- 
chasers for  the  reason  that  the  evidence  brings  the  case 
clearly  within  the  principle  announced  in  4  B.  C.  L.,  p.  309, 
as  follows:  **Once  the  customer  procured  by  the  broker  is 
accepted  by  the  employer,  the  latter  is  thereafter  estopped 
from  denying  the  purchaser's  ability  or  willingness  to  com- 
plete the  contract,  inasmuch  as  he  is  not  bound  to  accept  the 
offer  of  such  person  without  a  reasonable  opportunity  to  in- 
quire and  satisfy  himself  in  relation  to  it  Consequently  his 
acceptance  should  estop  him  from  denying  anything  against 
this  claim  except  fraud  on  the  part  of  the  broker  in  inducing 
the  acceptance."  (See,  also,  Carrington  v.  Smithers,  26  Cal. 
App.  460,  [147  Pac.  225].) 

As  we  have  seen,  plaintiff  notified  defendant  of  the  sale 
of  the  property,  and  informed  him  who  were  the  purchasers. 
These  parties  were  all  known  to  the  defendant.  Defendant 
knew  that  plaintiff  was  trying  to  form  a  syndicate  of  these 
parties  to  take  over  the  land,  and  he  knew  at  the  time  of  the 
notification  of  the  sale  just  what  interest  in  the  property 
each  one  of  these  parties  was  to  purchase.  With  knowledge 
of  these  things,  defendant  accepted  the  deposit  of  six  hun- 
dred dollars,  approved  of  the  sale  in  writing^  and  promised 
to  pay  the  said  commission  of  five  thousand  dollars.  He 
thereby  accepted  said  purchasers  upon  his  own  responsibil- 
ity, and  could  not  thereafter  dispute  their  capacity  and  dis- 
position to  make  the  purchase. 

Some  of  the  rulings  of  the  court  are  criticized,  but  they 
are  hardly  of  sufficient  moment  to  justify  specific  notice. 

We  can  see  no  objection  to  the  action  of  the  court  in  per- 
mitting the  proposed  purchasers  to  testify  that  they  were 
able  to  pay  their  respective  portions  of  the  purchase  price 
of  the  property.    That  was  a  matter,  of  course,  peculiarJy 
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within  the  knowledge  of  the  witness,  and  the  testimony  sim- 
ply amounted  to  a  statement  by  the  witness  that  he  owned 
available  money  to  apply  to  such  purpose.  There  is  no 
practical  difference  between  asking  a  witness  whether  he  is 
able  to  pay  one  thousand  dollars  for  the  property  and 
whether  he  has  one  thousand  dollars  available  for  such  pur- 
pose. 

If  appellant  deemed  the  statement  a  conclusion  or  a  mere 
opinion  of  the  witness,  it  was  open  for  him  to  test  it  on  cross- 
examination  as  to  the  facts.  And,  we  may  add,  that  this 
was  done  with  at  least  some  of  the  parties.  The  ruling  was 
in  line  with  the  case  of  Healy  v.  Visalia  R.  R,  Co.,  101  Cal. 
593,  [36  Pac.  125],  and  other  decisions. 

An  objection  is  urged  because  the  written  opinion  of  an 
attorney  as  to  the  title  of  and  to  the  property  was  received 
in  evidence.  But  it  was  the  duty  of  the  proposed  purchasers, 
if  they  desired  to  require  of  defendant  to  convey  a  perfect 
title,  to  call  his  attention  to  the  defects  that  he  might  have 
an  opportunity  to  correct  them.  But  the  purchasers  were 
dependent  upon  their  attorney  for  such  information,  and  the 
said  opinion  was  admissible  for  the  purpose  of  showing  what 
specifications  of  supposed  infirmities  were  directed  to  the 
attention  of  appellant.  It  does  not  explicitly  appear  that 
this  opinion  was  read  or  shown  to  appellant,  but  it  is  a  fair 
inference  that  his  attorney  was  made  acquainted  with  its 
contents  in  order  that  the  proper  correction  might  be  made. 
It  is  not  claimed  that  said  opinion  was  binding  upon  ap- 
pellant, or  that  the  court  might  not  have  found,  contrary  to 
such  opinion,  that  there  was  a  good  title,  and,  therefore,  the 
proposed  purchasers  were  in  default.  As  to  this,  however, 
it  may  be  said,  that  appellant  virtually  admitted  that  a  suit 
was  necessary  to  adjust  the  matter  and  that  he  would  have 
his  attorney  attend  to  it.  It  may  be  added  that  no  attempt 
was  made  to  dispute  the  soundness  of  said  opinion  as  to  the 
defects  in  the  title,  and  the  case  seems  to  have  been  tried 
upon  the  theory  that  said  imperfections  were  conceded  and 
that  no  effort  was  ever  made  by  appellant  to  remedy  the 
situation.  Indeed,  his  defense  to  the  action  was  based  upon 
entirely  different  grounds. 

Some  other  points  are  made,  but  with  the  exception  of  one 
to  be  noticed,  they  are  without  substantial  merit 

87  Oal.  App.— a« 


Digiti 


zed  by  Google 


386  Wood  &  Tatum  Co.  v.  Basler.     [37  Cal.  App. 

As  we  have  seen,  the  promise  was  to  pay  five  thousand 
dollars  on  demand.  It  would  not  be  due,  therefore,  until 
demand  was  made  or  suit  was  brought.  There  is  evidence 
in  the  record  that  a  demand  was  made  upon  appellant,  but 
the  precise  time  does  not  appear.  It  would,  therefore,  prob- 
ably be  presumed  that  it  was  not  made  until  the  last  moment 
before  the  filing  of  the  complaint.  {Trumpler  v.  Cotton,  109 
Cal.  257,  [41  Pac.  1033].) 

Hence,  interest  should  have  been  computed  from  this  date, 
which  was  September  24,  1914  (Civ.  Code,  sec  1917;  Taber 
V.  Piedmont  Heights  BuUding  Co.,  25  Cal.  App.  230,  [143 
Pac.  319].)  But  the  court  allowed  interest  from  December 
22,  1912.  This  was  error,  and  the  judgment  is  excessive  to 
the  extent  of  $614.10. 

However,  it  is  not  necessary  to  reverse  the  judgment  on 
account  of  this  error.  It  is  true  that  there  is  no  finding  of 
any  demand  or  when  the  complaint  was  filed,  but  it  is  en- 
tirely clear  from  the  transcript  that  the  complaint  was  filed 
on  said  date,  to  wit,  September  24,  1914,  and  it  is  a  mere 
matter  of  computation  to  determine  the  amount  of  the  in- 
terest  from  that  date. 

The  judgment  is,  therefore,  modified  so  as  to  provide  for 
the  recovery  of  five  thousand  dollars,  and  of  $283.90  interest, 
instead  of  $S98,  and,  as  thus  modified  it  is  affirmed,  neither 
party  to  recover  costs. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  28,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  26,  1918. 
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[dY.  No.  2193.    Second  Appellate  DIstrfct.— May  29,  1918.] 

PACIFIC  RAILWAYS  ADVERTISING  COMPANY  (a 
Corporation),  Appellant,  v.  LION  CLOTHING  COM- 
PANY (a  Corporation),  Respondent 

Contract — Street  Railway  Advertising — NoNPERroRMANCB — Insutpi- 
OIENOT  OF  EnoBNCB. — In  this  action  by  a  street  railway  advertising 
company  to  recover  payments  due  under  an  advertising  contract, 
it  is  held  that  the  evidence  is  not  sufficient  to  support  the  finding 
of  nonperformance  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  P.  Cary,  for  Appellant. 

A.  J.  Morganstem,  for  Respondent. 

WORKS,  J.,  pro  tern.— The  plaintiff  and  the  defendant 
entered  into  a  written  agreement  whereby  the  former  bour.il 
itaeif  to  carry  certain  advertising  matter  for  the  defendant 
in  all  cars  of  certain  street  and  interurban  railway  lines  in 
and  about  San  Diego,  the  contract  specifically  providing  that 
the  advertisements  should  be  carried  in  **end  frames  in  all 
cars  equipped  with  same."  These  end  spaces  for  advertising 
matter  are  more  valuable  to  advertisers  than  spaces  on  the 
sides  of  cars,  as  they  come  more  readily  within  the  range 
of  vision  of  passengers.  The  defendant,  believing  that  the 
plaintiff  was  committing  a  breach  of  the  agreement  in  not 
giving  a  proper  amount  of  service  in  the  matter  of  advertis- 
ing in  the  end  spaces,  gave  notice  that  the  contract  was  at 
an  end  and  refused  to  make  certain  monthly  payments  pro- 
vided for  in  it.  The  plaintiff  sued  to  recover  the  amount  of 
these  and  other  installments,  judgment  went  for  the  defend- 
ant, and  the  plaintiff  appeals. 

The  trial  court  found  that  the  appellant  had  not  per- 
formed its  agreement;  that,  in  the  month  preceding  that  in 
which  the  respondent  had  attempted  to  cancel  the  contract, 
one  of  the  street-car  companies  mentioned  in  it  **  changed  its 
street-cars,  and  the  new  cars  put  upon  said  lined  contained 
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no  end  frames,  and  therefore  no  display  in  end  frames  of 
the  advertising  of  this  defendant  was  had";  and  that,  in  the 
same  month  in  which  the  cancellation  was  attempted,  "the 
street-car  lines  covered  by  said  contract  had  so  changed  and 
altered  practi-^ally  all  of  their  cars  that  end  frames  were  no 
longer  used  therein  for  the  display  of  advertising  matter.'* 
The  appellant  contends  that  these  findings  are  not  supported 
by  the  evidence.  There  was  but  one  witness,  the  president 
and  manager  of  the  respondent,  who  was  sworn  in  its  behalf. 
The  record  shows  that  on  his  direct  examination  he  stated 
that  after  a  certain  date,  **I  think  our  ad  was  not  displayed 
in  end  frames  at  all";  but  on  his  cross-examination  he  said 
upon  this  question,  "If  I  said  that  the  Lion  Clothing  Com- 
pany  got  no  end  displays  at  all  after"  the  date  mentioned, 
"I  was  mistaken."  On  his  direct  examination  he  also  said, 
referring  to  a  time  before  the  attempted  cancellation  of  the 
agreement,  "In  some  of  the  cars  with  end  frames  the  Lion 
Clothing  Company  advertisements  were  not  displayed,  al- 
though I  don't  know  just  how  many  there  were."  On  being 
cross-examined  upon  this  particular  phase  of  his  testimony, 
he  said:  "I  can't  state  when  it  was  that  I  noticed  some  cars 
in  which  our  advertisement  was  not  in  the  end  frames,  only 
it  was  before  the  cancellation  of  the  contract.  It  was  prob- 
ably two  dozen  times  that  I  saw  this,  but  I'm  not  positive." 
This  witness  was  recalled  to  the  stand  later  and,  after  exam- 
ination by  counsel  as  to  other  matters,  made  the  following 
statement  in  response  to  questions  by  the  court:  "A  good 
many  times  my  ad  was  not  in  the  end  spaces.  It's  very  hard 
for  me  to  give  the  number  of  times.  It  might  have  been 
thirty  and  it  might  have  been  fifty."  On  cross-examination, 
immediately  after  this  statement,  he  said,  "I  might  have  said 
twenty-four  times  a  little  while  ago  because  I  am  not  cer- 
tain." This  is  the  only  evidence  which  tends,  even  in  slight 
degree,  to  support  the  general  finding  of  nonperformance. 
We  may  at  once  dispose  of  the  special  findings  above  quoted 
by  the  assertion  that  they  show  no  breach  of  the  agreement, 
and  therefore  do  not  support  the  judgment.  The  question 
remaining,  then,  is.  Docs  the  evidence  give  substantial  sup- 
port to  the  finding  of  nonperformance!  The  witness  is  so 
uncertain  in  his  testimony  that  he  ranges  the  times  when  he 
noted  the  absence  of  the  rosponrlorit's  advertising  matter  in 
end  frames  from  twenty-four  to  fifty.    He  kept,  as  far  as  his 
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testimony  shows,  no  check  or  account  of  either  dates  or  car 
numbers.  He  says  he  is  unable  to  tell  when  he  noticed  the 
omissions.  The  contract  was  in  effect,  from  the  commence- 
ment of  operations  under  it  to  the  date  of  the  attempted  can- 
cellation, during  a  period  of  a  little  more  than  two  years. 
If  we  take  even  fifty  omissions,  the  greatest  number  stated 
by  the  witness,  we  cannot  fail  to  note  the  trifling  and  insub- 
stantial character  of  the  breach  proven.  He  may  have  noted 
the  omission  on  one  and  the  same  car  once  on  each  of  fifty 
days  out  of  a  total  of  the  730  days  going  to  make  up  the  two 
years,  while  the  undisputed  evidence  produced  by  the  appel- 
lant shows  that  eighty-six  cars,  or  thereabouts,  equipped  with 
end  frames,  were  in  service  on  the  city  streets  the  greater 
portion  of  the  two  years,  and  that  there  were  never  less  than 
fifty  such  cars  in  service  at  any  time.  When  we  contem- 
plate a  multiplication  of  the  number  of  cars  in  service  by 
the  730  days  of  the  two  years,  that  product  to  be  multiplied 
by  the  number  of  trips  made  by  each  car  over  the  streets 
each  day — whatever  the  number  may  have  been,  for  the  rec- 
ord does  not  disclose  it — ^there  is  brought  home  to  our  minds 
the  worthlessness  of  the  evidence  as  a  substantial  support  to 
the  finding  of  nonperformance.  If  we  have  regard  to  the 
statement  of  the  witness  first  made,  as  to  the  number  of 
omissions  of  advertisements,  that  number  being  24,  we  note 
that  it,  like  the  statement  of  larger  numbers,  is  based  on  no 
data  whatever.  The  circumstance  that  the  witness  stated 
these  various  numbers,  taken  together  with  the  tone  and 
tenor  of  his  entire  testimony,  is  plainly  indicative  of  the  fact 
that  his  statement  of  numbers  is  based  on  no  definite  recol- 
lection and  does  not  rise  above  the  dignity  of  a  guess.  Upon 
the  evidence  in  the  record  the  court  could  not  have  made  the 
finding  of  nonperformance  of  the  contract  without  the  aid 
of  an  excursion  into  the  realm  of  conjecture. 

There  is  a  question  whether  the  general  finding  of  non- 
performance amounts  to  a  finding  of  fact,  or  whether  it  is 
but  the  statement  of  a  conclusion  of  law  (9  Cyc.  732,  and 
cases  cited) ;  but  we  merely  mention  the  point  in  passing, 
without  deciding  it,  as  the  judgment  is  manifestly  erroneous 
upon  the  ground  above  discussed. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[dv.  No.  1680.    Third  Appellate  District— May  30,  1918.] 

GEORGE  W.  ELLIS,  Respondent,  v.  CENTRAL  CALI- 
FORNIA  TRACTION  COMPANY  (a  Corporation), 
Appellant 

Neqijoekos  —  CoLUsioN  AT  Hailroad  Cbossino  —  EzcEssivB  Speed  of 
Train — Question  fob  Juey. — In  an  action  by  a  passenger  in  an 
auto  stage  for  personal  injuries  received  from  a  collision  with  a 
freight  train  at  a  point  where  the  highway  crossed  the  railroad 
frack,  the  question  whether  thirty  miles  an  hour  was  an  excessive 
rate  of  speed  for  the  train  when  approaching  the  crossing  was  for 
the  jury. 

Id. — SiQNAL  OF  Approach  of  Train — Question  for  Jury. — In  such  an 
action,  the  question  whether  the  train  sounded  or  gave  any  warning 
of  its  approach  to  the  crossing  was  for  the  jury. 

Id. — Pleading — Sufficiency  of  Complaint. — In  such  an  action,  the  com- 
plaint states  a  cause  of  action  where  after  alleging  that  the  auto  in 
which  plaintiff  was  riding  was  a  public  conveyance,  and  after  db- 
scribing  the  crossing,  it  averred  the  defendant  ran  one  of  its  trains 
across  the  highway  in  a  negligent  manner  and  at  negligent  speed, 
without  giving  any  signals,  so  that  plaintiff,  while  traveling  with 
due  care,  was  injured. 

Id. — Contributory  Neoliqbncb — Pleading  and  Evidence. — In  an  action 
for  personal  injuries,  contributory  negligence  is  a  defense  which 
may  be  set  up,  and  if  set  up,  must  be  supported  by  defendant. 

Id. — Ownership  of  Auto — Immaterial  Averment. — In  such  an  action, 
it  is  not  necessary  that  the  complaint  should  show  who  was  the  owner 
or  driver  of  the  auto  at  the  time  of  the  collision. 

Id. — Due  Care — ^Negligent  Operation  of  Train — Proper  Allegations. 
In  such  an  action,  allegations  in  the  complaint  that  plaintiff  was 
traveling  with  due  care  and  that  defendant  ran  its  train  across 
the  crossing  in  a  negligent  manner  and  at  negligent  speed  are  not 
improper,  as  mere  conclusions  of  law. 

Id. — Injury  to  Passenger  in  Auto  Stage — Negugence  of  Driver  not 
Imputable  to  Passenger — Lack  of  Control. — In  such  an  action, 
assuming  that  the  driver  of  the  auto  stage  was  negligent,  and  that 
his  negligence  concurring  with  that  of  the  railroad  company  brought 
about  the  collision  and  its  results,  the  plaintiff  cannot  be  charged 
with  such  negligence,  having  no  authority  or  control  over  the  driver. 

Id. — Conduct  of  Passenger  upon  Observation  of  D4nger — ^Lack  of 
Negugence. — In  such  action,  the  pasFenger  cannot  be  charged  with 
negligence  because  on  seeing  the  approach  of  the  train  he  jumped 
from  his  seat  on  the  side  door  of  the  stage  into  the  middle  of  the  car 
and  held  on  to  the  front  scat. 
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Id. — Pebson  in  Great  Peril — Care. — A  person  in  great  peril  when 
immediate  action  is  necessary  to  avoid  it  is  not  required  to  exercise 
all  that  presence  of  mind  and  carefulness  which  are  justlj  required 
of  a  careful  and  prudent  man  under  ordinary  circumstances. 

Id. — Approach  of  Railroad  Crossing — Ddty  of  Traveler. — It  is  the 
duty  of  a  traveler  on  a  highway  approaching  a  railroad  crossing 
to  use  ordinary  care  in  securing  a  time  and  place  to  stop,  look,  and 
listen  for  coming  trains,  and  he  is  negligent  if  he  merely  looks  or 
listens,  believing  the  people  in  charge  of  the  train  will  ring  the 
bell  or  sound  the  whistle. 

Id. — ^Evidence — Acts  of  Other  Passenger. — In  such  an  action,  the 
court  properly  refused  to  strike  out  on  defendant's  motion  the  an- 
swer given  by  another  passenger  that  he  did  not  watch  or  notice 
other  passengers  and  that  he  could  see  those  in  front  of  him  glanc- 
ing up  and  down  the  track,  as  the  driver  did. 

Id. — Conflict  of  Evidence  —  Proof  Beyond  Preponderance  —  Erro- 
neous Instruction. — In  such  an  action,  where  the  evidence  is  con- 
tradictory, an  instruction  requiring  proof  beyond  the  preponderance 
of  the  evidence  is  erroneous. 

Id. — Amount  of  Verdict — Instruction. — In  such  an  action,  an  instruc- 
tion that  if  plaintiff  was  injured  as  described,  the  jury  should 
render  a  verdict  for  full  amount  of  "damages,"  not  exceeding  the 
amount  prayed  for,  is  not  erroneous,  as  an  unqualified  direction  to 
return  a  verdict  for  the  full  amount. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Arthur  L.  Levinsky,  for  Appellant, 

Stuckenbruck  &  West,  for  Respondent, 

HART,  J.— On  the  twenty-eighth  day  of  September,  1915, 
plaintiff  was  a  passenger  for  hire  on  an  automobile  stage 
owned  and  driven  by  one  Sam  Ebel,  traveling  from  Stockton 
to  Lodi,  along  a  public  highway  known  as  the  **  Cherokee 
Lane."  At  a  point  about  three  miles  from  Stockton,  where 
the  highway  crosses  the  railroad  track  of  defendant,  the 
automobile  collided  with  one  of  defendant's  trains,  which  con- 
sisted of  two  cars.  Plaintiff  received  injuries  in  the  collision 
and  brought  the  action  to  recover  damages  therefor.  A  jury 
returned  a  verdict  in  his  favor  for  one  thousand  seven  hun- 
dred dollars  and  judgment  was  entered  against  defendant  for 
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that  amount,  from  which  judgment  defendant  prosecutes  this 
appeal. 

Briefly  stated,  the  facts  are:  The  crossing  where  the  acci- 
dent  occurred  is  an  exceedingly  dangerous  one.  (Joing  in  a 
northwesterly  direction,  Cherokee  Lane  crosses  defendant's 
railroad  and  immediately  turns  to  the  north.  There  are  some 
trees,  with  dense  foliage,  immediately  adjoining  the  right  of 
way,  which  prevent  a  full  view  of  the  track.  It  is  a  place 
where  it  should  be  imperative  that  the  driver  of  a  vehicle 
should  heed  the  admonition  to  "stop,  look,  and  I'iten.'^ 
The  testimony,  as  well  as  a  number  of  photographs  intro- 
duced in  evidence,  showed  that  at  the  crossing  there  was  the 
usual  sign,  reading,  "Railroad  Crossing'*;  that  at  a  point 
about  one  hundred  feet  south  there  was  a  sign  painted, 
"Danger.  R.  R.  X.,"  and  at  about  thirty  feet  farther  south 
there  was  another  sign  on  which  was  painted  the  word, 
"Railroad." 

The  owner  and  driver  of  the  auto  stage,  Sam  Ebel,  for 
more  than  two  months  prior  to  the  day  of  the  accident,  had 
been  running  his  automobile  between  Stockton  and  Lodi, 
making  six  round  trips  each  day.  The  automobile  was  a 
seven-passenger,  six-cylinder,  Pierce-Arrow.  On  the  day  of 
the  accident  it  contained  eight  passengers  besides  the  driver. 
The  stage  left  Stockton  at  about  8  o'clock  in  the  morning, 
and  the  collision  occurred  about  fifteen  minutes  later. 

Plaintiff  was  a  stranger  to  the  locality  and  the  trip  was 
his  first  one  over  the  road,  his  destination  being  Lodi.  Owing 
to  the  crowded  condition  of  the  stage,  plaintiff  sat  on  the 
door  on  the  left-hand  side  with  his  feet  inside  of  the  machine. 
At  a  point  about  seventy-five  feet  south  of  the  crossing  plain- 
tiff  saw  that  they  were  approaching  a  railroad  track.  He 
testified  that  he  looked  up  and  down  the  track  but  could  see 
no  train;  that  the  orchard  trees  grew  within  six  or  seven 
feet  of  the  track  at  one  point  and  that  a  train  could  not 
be  observed  until  one  was  within  about  twenty  feet  of  the 
track;  that  when  he  was  about  that  distance  from  the  track 
he  saw  the  approaching  train  coming  from  the  north;  that 
it  was  traveling  at  about  twenty-five  miles  an  hour  and  that 
the  automobile  was  proceeding  at  not  to  exceed  six  or  seven 
miles  an  hour ;  that  the  driver,  as  quickly  as  possible,  put  on 
his  brakes  and  swerved  to  the  left.  Plaintiff  jumped  to  the 
center  of  the  automobile  and  took  hold  of  the  back  of  the 
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front  seat,  and  when  he  recovered  his  senses  after  the  col- 
lision occurred  he  was  lying  on  the  roadway.  He  and  the 
physicians  who  attended  him  testified  as  to  the  extent  of  his 
injuries. 

One  of  the  passengers,  Henry  Squires,  called  as  a  witness 
fop  the  plaintiff,  testified  that  when  the  stage  was  at  a  point 
at  about  three  hundred  yards  from  the  crossing  he  for  the 
first  time  observed  a  freight  train  standing  on  the  siding 
located  about  three  hundred  yards  above  the  crossing;  that 
after  that,  owing  to  an  obstruction  of  the  view  caused  by 
houses  and  fruit  trees,  he  was  unable  to  see  the  freight  train 
until  the  auto  stage  had  reached  a  point  about  from  twenty- 
five  to  forty  feet  of  the  track,  when  he  again  saw  the  freight 
train  and  that  it  was  then  moving  and  approaching  the 
crossing;  that  thereupon  he  immediately  warned  the  driver  of 
the  automobile  of  the  approach  of  the  train  and  that  he  (the 
driver)  then  immediately  applied  the  brakes.  Neither  Squires 
nor,  for  that  matter,  any  of  the  passengers  testifying  for  the 
plaintiff  heard  a  whistle  blown. 

D.  McCoy,  also  a  passenger  on  the  auto  stage,  called  as  a 
witness  for  defendant,  testified  that  he  did  not  know  how 
rapidly  the  automobile  was  traveling,  but  that  at  one  time 
he  said  to  the  driver,  "You  are  going  too  damn  fast";  that 
when  he  first  saw  the  train  the  automobile  was  going  faster 
than  the  train  was. 

The  train  with  which  the  stage  collided  had  been  standing 
on  the  siding  mentioned  waiting  for  a  passenger  train  to 
pass.  After  it  passed,  the  freight  train  backed  out  of  the 
siding  to  the  main  track  and  then  started  toward  Stockton. 
The  motorman  testified  that  he  blew  the  crossing  signal — two 
long  and  two  short  blasts — twice  before  reaching  the  crossing 
where  the  accident  occurred,  the  last  signal  being  given 
when  the  train  was  about  one  hundred  feet  from  the  crossing, 
and  ending  just  before  he  reached  it.  The  train  crew  testified 
that  the  speed  of  the  train  was  from  ten  to  fifteen  miles  an 
hour  and  that  of  the  automobile  about  thirty.  There  was 
evidence  that  there  was  some  wind  blowing  from  a  southerly 
direction  and  that  the  automobile  was  making  considerable 
noise,  which  tended  to  explain  why  none  of  the  occupants 
of  the  stage  heard  the  whistle,  if  one  was  blown.  There  is 
a  signal  gong  at  the  crossing,  but  the  testimony  was  that  it 
did  not  ring  at  or  immediately  before  the  time  of  the  acci- 
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dent,  but  that  it  was  covered  with  a  sack  to  indicate  that  it 
was  out  of  order. 

There  was  evidence  from  which  the  jury  were  warranted 
in  finding  that  the  train,  when  approaching  the  crossing, 
was  traveling  at  the  rate  of  at  least  thirty  miles  an  hour. 
Whether  this  was  an  excessive  rate  of  speed  when  approach- 
ing a  public  crossing  was  a  question  for  the  jury,  as  was 
likewise  the  question  whether  the  defendant's  train  sounded 
or  gave  any  warning  of  its  approach  to  the  crossing. 

The  appellant  complains:  1.  That  the  complaint  does  not 
state  a  cause  of  action  in  behalf  of  the  plaintiff  and  that 
the  order  overruling  its  demurrer  thereto  was  erroneous; 
2.  That  the  evidence  does  not  support  the  verdict;  3.  That 
certain  rulings  as  to  the  evidence  were  erroneous;  4.  That 
error  was  committed  in  the  giving  and  the  refusal  to  give 
certain  instructions  and  in  the  modification  of  certain  in- 
structions proposed  by  the  defendant  and  given  to  the  jury 
as  modified. 

1.  The  objection  to  the  complaint  is  without  force.  That 
pleading,  after  alleging  that  the  automobile  in  which  the 
plaintiff  was  riding  at  the  time  of  the  accident  was  a  public 
conveyance,  engaged  in  carrying  passengers  for  hire,  and 
after  describing  the  crossing  at  which  the  collision  occurred, 
avers:  '*That  as  plaintiff  reached  said  crossing  and  while 
plaintiff  and  said  automobile  were  at  and  on  said  crossing, 
defendant  ran  one  of  its  trains,  drawn  by  a  car  operated  by 
electric  power,  aci'oss  said  highway  at  said  crossing,  in  a 
negligent  manner  and  at  a  great  and  negligent  rate  of  speed, 
and  without  sounding  any  alarm,  bell,  or  whistle,  and  with- 
out signal  or  warning  of  any  kind,  so  that  by  rea'"'>n  thereof 
the  said  train  struck  i  laintiff  and  said  automobile,  in  which 
plaintiff  wai»  so  riding  a?  a  passenger,  and  thereby  injured 
and  crushed  plaintiff  and  damaged  him  in  the  following 
manner,"  etc.  It  is  further  alleged  that  when  the  accident 
occurred  the  plaintiff  was  **  traveling  with  due  care  in  said 
automobile.*'  These  allegations  state  a  case  of  negligence. 
Learned  counsel  seems  to  be  of  the  opinion,  however,  that  all 
the  facts  and  circumstances  of  the  accident  should  have  been 
set  forth  in  the  complaint  for  the  purpose  of  showing  that 
the  plaintiff  himself  was  not  guilty  of  tie  negligence,  if  any 
there  was,  which  was  the  immediate  or  direct  cause  of  the 
damage  sustained  by  him.    But  this  would  have  necessitated 
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the  pleading  of  the  evidential  facta,  and  no  one  knows  better 
than  the  learned  attorney  for  the  defendant  that  thus  the 
very  first  of  the  rules  of  pleading  would  have  been  violated. 
Moreover,  contributory  negligence  in  an  action  to  recover  for 
personal  injuries  is  a  defense  which  may  be  set  up,  and  if  so 
set  up  must  be  supported  by  the  defendant.  The  burden  of 
establishing  it,  when  relied  on  as  a  defense,  is  always  on  the 
defendant. 

The  contention  that  the  complaint  should  have  shown  who 
the  owner  or  the  driver  of  the  machine  was  at  the  time  of 
the  collision  is  equally  untenable.  If  the  plaintiff  was  him- 
self the  owner  or  the  driver  of  the  automobile  when  the 
damage  was  done,  either  of  those  facts  could  have  been  shown 
under  the  claim  that  his  negligence  alone  was  directly  respon- 
sible for  the  accident.  The  complaint,  however,  alleges,  as 
we  have  seen,  that  the  machine  was  run  as  a  common  carrier 
or  public  conveyance  and  that  the  plaintiff  was  merely  a 
passenger  in  said  machine.  This  was  sufficient  to  justify 
the  inference  that  he  was  neither  the  owner  nor  driver  of 
the  automobile,  assuming,  but  by  no  means  deciding,  that 
that  fact  was  important  as  a  matter  of  pleading  or  necessary 
to  be  shown  by  the  complaint. 

Another  point  is  that  the  allegations  that  the  plaintiff 
"was  traveling  with  due  care"  and  that  defendant  *'ran  one 
of  its  trains  .  .  .  across  said  crossing  in  a  negligent  manner 
and  at  a  great  and  negligent  rate  of  speed,"  involve  mere 
conclusions  of  law. 

Of  course,  the  rule  is  elementary  that  conclusions  of  law 
are  ordinarily  not  permissible  in  pleading.  But  conclusions 
of  fact  drawn  from  the  evidential  facts  involve  the  statement 
only  of  the  ultimate  facts.  In  a  measure,  it  is  often  true 
that  the  statement  of  an  ultimate  fact  involves  the  statement 
of  a  conclusion  of  law,  as,  for  illustration,  the  statement  in  a 
complaint  that  **John  Doe  is  indebted  to  Richard  Roe"  in  a 
certain  sum.  This  is,  in  a  sense,  the  statement  of  a  con- 
clusion of  law,  but  it  has  also  always  been  held  to  constitute 
the  statement  of  an  ultimate  fact — a  fact  which  has  been 
drawn  from  the  evidential  facts.  So  it  is  true  here.  The 
allegations  that  the  plaintiff  exercised  "due  care"  in  making 
the  crossing  and  that  the  defendant  ran  its  train  "in  a  negli- 
gent manner  and  at  a  great  and  negligent  rate  of  speed" 
are,  in  the  last  analysis,  conclusions  of  law,  but  they  are 
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no  less  conclusions  of  fact  drawn  from  the  facts  and  circum- 
stances attending  the  collision,  and  are,  therefore,  the  ulti- 
mate facts  to  be  proved. 

2.  The  jury  were  apparently  justified  in  finding  that  the 
defendant's  employees  were  negligent  by  failing  to  blow  a 
whistle  or  give  any  other  warning  of  the  approach  of  the 
train  toward  the  crossing,  and  was  likewise  justified  in  find- 
ing that,  at  the  time  the  train  approached  and  started  over 
the  crossing,  it  was  traveling  at  a  greater  rate  of  speed  than 
ordinary  prudence  would  justify  when  passing  over  that  part 
of  a  railroad  track  crossing  a  public  and  popularly  used 
highway.  The  case,  therefore,  upon  the  facts,  comes  clearly 
within  the  doctrines  of  the  cases  of  DrouUlard  v.  Southern 
Pac.  Co.,  36  Cal.  App.  447,  [172  Pac.  405],  and  Ilardi  v.  Cen. 
tral  Calif omia  Traction  Co.,  36  Cal.  App.  488,  [172  Pac.  763], 
both  recently  decided  by  this  court,  and  the  cases  therein  cited. 

Here,  as  in  those  cases,  the  plaintiff  was  a  passenger  in 
the  vehicle  which  was  struck  by  a  railroad  train.  He  was 
not  the  driver  of  the  machine,  nor  the  owner,  and  had  no 
authority  or  control  over  the  driver.  Assuming  the  driver 
to  have  been  guilty  of  negligence,  there  is  no  evidence  that 
the  plaintiff  participated  in  or  was  a  party  to  such  negli- 
gence. There  is  no  evidence  that  he  volunteered  advice  to 
the  driver  as  to  the  course  he  should  follow  after  the  moving 
freight  train  hove  in  sight  of  the  driver  and  the  passengers. 
In  fact,  there  is  no  evidence  that  he  did  or  said  anything 
which  contributed  in  any  measure  or  in  any  way  to  any 
negligence  of  which  the  driver  might  have  been  guilty. 

In  the  Ilardi  case,  supra,  it  is  said:  **The  cases  are  quite 
uniform  in  the  enunciation  of  the  rule  that  a  person  riding 
as  a  passenger  or  guest  in  a  vehicle  driven  by  another  may 
not  be  charged  with  the  latter 's  negligence  which  has  caused 
injury  to  the  former,  unless  the  passenger  or  guest  has  the 
right  to  exercise  control  over  the  driver  of  the  vehicle,  or 
*in  the  eyes  of  the  law  may  be  said  to  possess  such  power  of 
control  (Bryamt  v.  Pacific  Elec.  Ry.  Co.,  174  Cal.  734,  739, 
[164  Pac.  385]),  or  unless  it  is  made  to  appear  that  the  pas- 
senger or  guest  himself  actively  participated  in  the  negli- 
gence of  the  driver."  (See,  in  addition  to  the  cases  above 
named,  the  following:  Pyle  v.  Clark,  75  Fed.  644;  Thompson 
V.  Los  Angeles  A  8.  D.  B.  Ry.  Co,,  165  Cal.  748,  [134  Pac. 
709] ;  WHson  v.  Puget  Sound  Co.,  52  Wash.  522,  [132  Am. 
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St.  Rep.  1044,  101  Pac.  50] ;  Home  v.  Minrieapolis  etc.  R,  R. 
Co.,  62  Minn.  71,  [54  Am.  St.  Rep.  616,  30  L.  R.  A.  684,  64 
N.  W.  102] ;  Bresee  v.  Los  Angeles  Traction  Co.,  149  Cal.  131, 
[5  L.  R.  A.  (N.  S.)  1059,  85  Pac.  152] ;  Fujise  v.  Los  Angeles 
Ry.  Co.,  12  Cal.  App.  207,  [107  Pac.  317] ;  Parmenter  v.  Mo- 
Dougall,  172  Cal.  306,  [156  Pac.  460] ;  Clarke  v.  Connecticut 
Co.,  83  Conn.  219,  [76  Atl.  723] ;  Lininger  v.  San  Francisco 
etc.  R.  Co.,  18  Cal.  App.  411,  [123  Pac.  235] ;  Chadbourne  v. 
Springfield  St.  Ry.  Co.,  199  Mass.  574,  [85  N.  E.  737].) 

Assuming,  then,  that  the  driver  of  the  machine  was  negli- 
gent and  that  his  negligence  concurring  with  that  of  the 
defendant  brought  about  the  collision  and  its  results,  the 
plaintiff  cannot  be  charged  with  such  negligence,  but  if  not 
entitled  to  recover  must  have  been  shown  to  have  himself 
failed  to  exercise  ordinary  care  for  his  own  safety.  Such  a 
showing  the  defendant  failed  to  make. 

As  is  to  be  observed,  none  of  the  passengers  heard  the 
train  whistle  or  give  any  other  warning  indicating  that  it  was 
moving,  and  the  first  notice  the  passengers  had  of  its  aj)- 
proach  was  after  the  trees  obstructing  a  view  of  the  train 
had  been  passed  and  the  automobile  was  at  a  distance  of  from 
twenty-five  to  forty  feet  from  the  crossing.  The  plaintiff, 
who  was  sitting  on  the  door  of  the  machine,  with  his  feet 
on  the  inside  thereof,  upon  observing  the  train  moving 
toward  the  crossing,  immediately  jumped  to  the  center  of  the 
machine  and  took  hold  of  the  back  of  the  front  seat.  What 
induced  him  to  believe,  as  evidently  he  did  for  the  moment 
believe,  that  he  would  be  less  liable  to  injury  in  the  event  of 
a  collision  by  taking  a  position  in  the  center  of  the  machine 
than  he  would  be  in  the  position  from  which  he  jumped  to 
the  center  the  record  does  not  show.  The  probability  is  that 
he  himself  could  now  give  no  rational  reason  for  his  change 
of  positions  in  the  machine.  But  that  thus  he  intended  and 
attempted  to  shield  himself  against  personal  injury,  the  jury 
had  the  right  to  believe;  and  in  the  absence  of  a  showing 
that,  under  the  circumstances  of  peril  which  surrounded  him 
and  which  came  upon  him  with  a  suddenness  that  would  very 
naturally  preclude  the  exercise  of  his  best  judgment  as  to 
what  he  ought  to  have  done,  he  was  guilty  of  some  affirmative 
act  of  negligence,  it  was  entirely  for  the  jury  to  determine 
whether  be  did  or  did  not  exercise  the  care  for  his  own 
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safety  which  the  law  required  of  him.  The  verdict  implies 
that  he  did  exercise  such  care. 

It  is  often  true  that  in  cases  of  sudden  circumstances  of 
(laUo^er,  a  person  does  the  very  act  that  he  ought  not  to  do 
to  save  himself  from  being  injured ;  but  in  those  cases,  where 
the  party  causing  those  circumstances  has  done  so  negli- 
gently and  the  injured  person  has  not  himself  intentionally 
or  from  culpable  carelessness  contributed  thereto,  the  latter 
will  not  be  held  to  have  been  responsible  for  any  injury  he 
may  sustain  merely  because  he  has  not  acted  prudently  or 
with  good  judgment  in  an  effort  to  escape  being  hurt  or 
killed.  As  was  said,  in  Toxisley  v.  Pacific  Elec.  Ry,  Co.,  166 
Cal.  457,  [137  Pac.  31],  quoting  the  syllabus:  **A  person  in 
great  peril,  when  immediate  action  is  necessary  to  avoid  it, 
is  not  required  to  exercise  all  the  presence  of  mind  and 
carefulness  which  are  justly  required  of  a  careful  and  pru- 
dent man  under  ordinary  circumstances."  (See,  also,  Shear- 
man &  Rcdfield  on  Negligence,  sec.  89;  Schneider  v.  Market 
St.  Ry,  Co,,  134  Cal.  490,  [66  Pac.  734] ;  Stapp  v.  Madera 
Canal  &  Irr,  Co.,  34  Cal.  App.  41,  [166  Pac.  823].)  But 
we  are  unable  to  perceive  what  the  plaintiff  could  have  done 
to  have  saved  himself  from  injury.  He  might  have  jumped 
to  the  ground,  it  is  true,  but  the  peril  attending  such  a  move 
under  the  circumstances  might  have  been  equally  as  hazar- 
dous and  dangerous  as  the  course  he  did  pursue.  Indeed,  it 
might  have  then  appeared  to  him  more  dangerous  to  jump 
from  the  machine  while  it  was  moving  at  a  pretty  fair  speed 
than  to  remain  in  it,  for  he  had  the  right  to  suppose  that 
the  driver  himself,  who  was  familiar  with  the  crossing,  hav- 
ing passed  over  it  many  times,  would  exercise  due  care  for 
the  protection  and  safety  of  his  passengers.  In  other  words, 
he  had  the  right  at  all  times  to  trust  to  the  driver  of  the 
automobile  to  avoid  the  ordinary  dangers  of  the  road,  with 
which  the  driver  was  entirely  familiar,  and  that  even  when 
so  near  the  crossing  as  the  machine  was  as  the  train  was  ap- 
proaching he  would  or  might  take  some  action  which  would 
prevent  what  then  might  have  appeared  and  probably  did 
appear  to  be  an  impending  collision  between  the  train  and 
the  machine. 

The  cases  cited  by  counsel  for  the  appellant  have  no  appli- 
cation to  the  facts  of  this  case.  They  might  be  pertinent  to 
the  case  of  the  driver  of  the  automobile  if  he  were  plaintiff 
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here.  It  should  not  be  necessary  to  say  that  in  none  of  them 
is  it  held  that  the  negligence  of  the  driver  of  a  vehicle  is 
imputable  to  a  guest  or  passenger  riding  in  such  vehicle 
where  injury  has  resulted  from  such  negligence  to  the  guest 
or  passenger  and  where  the  latter  has  exercised  due  care  for 
his  own  safety. 

3.  Two  of  the  witnesses  to  the  accident,  George  Bloodworth 
and  P.  S.  Titus,  were  residents  of  Jacksonville,  Florida,  and 
their  depositions  were  taken  and  introduced  in  evidence.  Be- 
fore introducing  these  depositions,  counsel  for  the  defendant 
called  a  witness,  one  McCurry,  a  clerk  in  the  oflBce  of  the  de- 
fendant at  Stockton,  by  whom  he  sought  to  prove,  and  did 
prove,  that  said  witnesses  voluntarily  went  to  the  office  of  de- 
fendant shortly  after  the  accident  and  likewise  stated  to  Mc- 
Curry that  they  had  witnessed  the  accident  and  desired  to  give 
testimony  as  to  the  circumstances  thereof.  The  object  of  this 
testimony,  as  counsel  explained  it  at  the  trial,  was  to  negative 
the  insinuation  which  he  claimed  was  involved  in  the  cross- 
interrogatories  submitted  to  Titus  and  Bloodworth  that  they 
were  not  in  California  on  the  day  of  the  accident.  The 
object  thus  sought  to  be  attained  by  the  testimony  of  Mc- 
Curry was  in  fact  accomplished,  he  having  been  permitted 
to  testify  that  Titus  and  Bloodworth  voluntarily  went  to  him 
and  stated  that  they  saw  the  accident  and  wished  to  give 
their  testimony  then,  and  that  he  took  them  to  the  law  offices 
of  defendant's  counsel,  to  whom  they  made  a  statement  of  the 
facts  and  circumstances  of  the  accident  as  they  saw  it.  Fur- 
ther than  this  the  court  refused  to  allow  McCurry  to  testify 
regarding  that  circumstance.  Counsel  now  complains  that 
he  was  entitled  to  show  all  the  facts  and  circumstances  of  the 
presence  of  Titus  and  Bloodworth  in  Stockton  at  the  time, 
including  details  of  their  conversations  concerning  the  acci- 
dent. There  is  no  legal  support  for  the  objection  here  made 
to  the  court's  ruling  excluding  further  testimony  as  to  the 
matter.  All  that  counsel  stated  at  the  trial  that  he  desired 
to  show  by  McCurry  was  testified  to  by  said  witness.  The 
fact  is  the  depositions  themselves  showed  that  Titus  and 
Bloodworth  were  in  California  at  the  time  of  the  accident 
and  witnessed  it,  and  testimony  of  other  witnesses  that  they 
were  in  this  state  at  the  time  and  were  where  they  had  an 
opportunity  to  see  the  accident  would  be  admissible  only 
where  the  other  party  had  introduced  proof  by  way  of  im- 
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peachmcnt  tending  to  show  that  said  witnesses  were  not  in 
California  on  the  day  the  accident  happened. 

4.  The  court  refused  to  strike  out  on  motion  of  defendant 
the  following  answer,  given  by  the  witness  Stone,  a  pa3- 
senger  in  the  automobile  when  the  coUisicn  happened,  in 
response  to  a  question  by  plaintiff's  attorney  as  to  whether  he 
(Stone)  watched  or  noticed  the  other  passengers  as  the 
train  was  moving  toward  the  crossing:  "Sure  not.  I  was 
in  the  back.  I  could  see  those  in  front  of  me,  but  naturally 
looked  up  and  down  the  tracks,  and  their  heads  bobbing,  like 
glancing  up  and  do\ra  the  track  the  driver  did."  The 
ground  of  the  motion,  as  stated  by  counsel,  was  that  "what 
this  witness  did  or  saw  is  incompetent,  irrelevant,  and  imma- 
terial, the  witness  not  being  the  plaintiflP."  It  is  here  urged 
that  the  ruling  on  the  motion  was  erroneous  and  prejudicial. 
We  cannot  see  it  that  way.  Obviously,  the  witness  or  any 
witness,  whether  a  party  to  the  action  or  not,  is  competent 
to  give  testimony  as  to  any  fact  material  and  relevant  to  the 
issue  of  which  he  has  obtained  direct  knowledge — that  is, 
any  fact  which  he  has  observed  or  acquired  knowledge  of 
through  his  own  perception. 

There  are  numerous  other  exceptions  to  rulings  as  to  cer- 
tain evidence  which  counsel  insists  constitute  well-taken 
grounds  for  a  reversal.  These  we  have  carefully  examined 
and  considered,  and  in  none  have  we  found  prejudicial  error. 

5.  The  following  instruction  was  requested  by  the  defend- 
ant: "It  is  the  duty  of  a  traveler  on  a  highway  approaching 
a  railroad  crossing  to  use  ordinary  care  in  securing  a  time 
and  place  to  stop,  look,  and  listen  for  coming  trains.  He 
should  stop  for  the  purpose  of  making  such  observations. 
It  is  his  duty  to  v^e  all  of  his  faculties,  and  it  is  not  enough 
if  lie  merely  looks  or  listens,  believing  that  the  people  in 
cliarge  of  any  approaching  train  wUl  ring  the  tell,  or  sound 
the  whistle,**  The  court  modified  said  instruction  by  striking 
therefrom  the  portion  which  we  have  italicized  and  as  so 
modified  read  it  to  the  jury.  Counsel  contends  that  the 
court  in  so  modifying  the  instruction  erred  to  the  serious 
prejudice  of  the  defendant's  rights. 

That  the  instruction  as  proposed  contained  a  correct  state- 
ment of  the  rule  in  the  abstract,  there  can  be  no  doubt 
{Qriffin  v.  San  Pedro  etc,  11.  R.  Co.,  170  Cal.  772,  775, 
[L.  R.  A.   1916A,   842,   151   Pac.   282]);  and  the   portion 
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of  the  instruction  given  sufficiently  stated  the  law  of  this 
case.  But  the  instruction  as  a  whole  is  not  altogether  appli- 
cable to  a  case  of  this  character.  While  it  was  no  doubt  the 
duty  of  the  plaintiff  to  look  and  listen  and  ''to  use  all  his 
faculties,"  to  the  end  that  he  might  exercise  the  required 
degree  of  care  to  protect  himself  against  injury,  it  is  mani- 
fest that  he  could  not  stop,  since  he  was  in  the  machine 
and  had  no  authority  over  the  driver,  but  was  wholly  subject 
to  the  control  and  actions  of  the  latter.  The  modification 
of  the  instruction  as  indicated  was  not  prejudicial,  although 
we  cannot  perceive  that  any  harm  would  have  been  done  by 
giving  it  in  its  entirety. 

6.  Instruction  No.  7,  proposed  by  the  defendant  and  dis- 
allowed by  the  court,  contained  a  statement  of  the  rule  that 
the  burden  of  proving  the  alleged  negligence  of  the  defend- 
ant as  the  proximate  cause  of  plaintiff's  injuries  rested  upon 
the  plaintiff.  The  instruction  correctly  declared  the  law, 
but  the  rule  as  stated  therein  was  covered  by  the  court  in 
other  portions  of  its  charge.  Repeatedly  the  court  told  the 
jury  that,  to  prevail  in  the  trial,  the  plaintiff  was  required 
to  prove  his  allegations  of  negligence  by  a  preponderance 
of  the  evidence,  and  that  unless  he  did  so  the  defendant 
would  be  entitled  to  a  verdict. 

7.  It  is  next  contended  that  the  action  of  the  court  in  dis- 
allowing  the  following  instruction  involved  prejudicial  error: 
**The  duty  of  taking  added  precautions  to  prevent  a  collision 
was  not  cast  upon  the  motorman  ...  by  the  mere  fact  that 
he  saw  an  automobile,  but  he  had  the  right  to  assume  that 
the  automobile  would  stop  before  attempting  to  cross  the 
track." 

The  principle  stated  in  said  instruction  was  in  effect  de- 
clared in  the  following,  which  was  given:  ** Those  in  charge 
of  railway  cars  are  not  compelled  to  stop  for  an  automobile 
approaching  a  railway  crossing  where  there  is  nothing  to  in- 
dicate that  the  person  or  persons  in  charge  of  such  auto- 
mobile are  unable  to  stop  before  going  on  such  crossing,  and 
nothing  to  indicate  that  they  have  not,  or  might  not  have 
seen  the  approaching  train."  Furthermore,  the  negligence 
charged  against  the  defendant  was  in  its  failure  to  give  a 
warning  signal  and  in  running  the  train  at  an  excessive 
speed ;  and  the  court  explicitly  instructed  the  jury  that,  in 
arriving  at  a  verdict,  they  were  to  confine  themselves  to  the 

•7  Cal.  App.— a« 
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consideration  only  of  the  negligence  charged  in  the  complaint, 
and  that  if  the  negligence  so  charged  was  not  proved  by  the 
plaintiff  to  the  required  degree,  they  should  find  for  the 
defendant. 

8.  The  court  refused  to  allow  an  instruction,  preferred 
by  the  defendant,  which,  if  given,  would  have  told  the  jury 
that  they  could  not  find  for  the  plaintiff  unless  the  evidence 
satisfied  them  that  he  has  proved  the  negligence  relied  upon 
by  him  "beyond  a  preponderance  of  the  evidence/*  It  is 
obvious  that  the  italicized  language  of  the  proposed  instruc- 
tion does  not  correctly  state  the  rule,  which  is,  in  civil  cases, 
where  the  evidence  is  contradictory,  that  the  decision  must 
be  made,  not  beyond,  but  according  to  the  preponderance  of 
the  evidence.  (Code  Civ.  Proc,  sec.  2061,  subd.  5.)  It  is 
true  that  a  correct  statement  of  the  rule  was  embraced  in 
the  first  part  of  the  rejected  instruction,  but  said  rule  having 
been  elsewhere  in  the  court's  charge  declared  to  the  jury,  it 
was  manifestly  unnecessary  to  repeat  it. 

9.  Defendant's  proposed  instruction  No.  19  would  have 
told  the  jury  that  if  the  evidence  showed  that  the  plaintiff 
saw  the  **  railroad  crossing  in  ample  time  to  have  requested 
the  driver  of  the  automobile  to  stop  before  attempting  to 
cross  the  .  .  .  track  .  .  .  ,  and  that  plaintiff  made  no  remon- 
strance or  objection,  but  permitted  the  driver  ...  to  at- 
tempt to  cross  the  .  .  .  track,  without  stopping,  looking  and 
listening  for  the  approach  of  a  train  thereon,  then  .  .  .  the 
plaintiff  is  bound  by  the  act  of  the  driver  ...  in  not  stop- 
ping, looking,  and  listening  for  an  approaching  train  .  .  . 
and  cannot  recover." 

The  instruction  does  not  state  the  law  applicable  to  this 
case.  The  mere  sight  of  a  railroad  crossing  by  a  passenger 
of  a  vehicle  approaching  such  crossing,  where  there  is  then 
present  no  apparent  danger  in  making  the  crossing,  does  not 
make  it  the  duty  of  such  passenger  to  warn  the  driver  of 
the  crossing  or  of  the  near  approach  of  the  vehicle  thereto. 
As  the  cases  point  out,  a  passenger  has  the  right  to  assume 
that  the  driver  will,  in  such  a  case,  as,  indeed,  in  all  cases, 
exercise  due  care  to  avoid  the  usual  or  ordinary  dangers  of 
the  road. 

10.  Instruction  No.  22,  requested  by  the  defendant,  but  dis- 
allowed, in  effect  involved  the  statement  of  the  proposition 
that  the  plaintiff  would  not  be  entitled  to  recover  if  it  ap- 
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peared  from  the  evidence  that  he  was  guilty  of  negligence 
which  proximately  contributed  to  the  injury.  The  court  in 
its  charge  clearly  stated  and  explained  that  rule  to  the  jury, 
and  the  rejection  of  said  instruction  was,  therefore,  not 
prejudicial. 

11.  There  was  no  error  in  the  action  of  the  court  in  refus- 
ing to  give  defendant's  proposed  instruction  No.  24.  The 
court,  had  it  adopted  said  instruction,  would  have  declared 
to  the  jury  the  proposition  that  they  were  not  at  liberty  to 
disregard  the  testimony  of  either  the  motorman  or  conductor 
of  the  train  **simply  because  they  were  in  the  employ  of  the 
defendant,"  nor  should  the  jury,  for  like  reason,  view  the 
testimony  of  those  witnesses  with  suspicion.  The  court  in- 
structed the  jury  that  they  were  the  sole  judges  of  the  effect 
and  value  of  the  evidence,  and,  further,  that  they  were  not 
at  liberty  arbitrarily  to  reject  the  testimony  of  any  witness, 
but  should  attach  to  it  such  weight  as  in  their  judgment  it 
was  entitled  to.  This  instruction  was,  of  course,  addressed 
to  the  testimony  of  all  the  witnesses  testifying  in  the  case, 
including  the  conductor  and  motorman  of  the  defendant's 
train.  There  was,  therefore,  no  necessity  for  or  benefit  to  be 
derived  from  an  instruction  singling  out  particular  witnesses 
and  telling  the  jury  that  their  testimony  should  not  be  arbi- 
trarily or  for  capricious  or  unsubstantial  reasons  rejected 
or  given  no  weight. 

12.  The  last  point  made  by  the  defendant  to  which  special 
consideration  should  be  given  involves  an  attack  upon  plain- 
tiff's instruction  No.  3,  which  the  court  submitted  to  the  jury. 
It  is  contended  that  said  instruction  involves  an  unqualified 
direction  by  the  court  to  the  jury  to  return  a  verdict  for 
the  full  amount  of  damages  asked  in  the  complaint,  if  they 
found  that  the  plaintiflP  had  received  the  injuries  complained 
of  directly  through  the  negligence  of  the  defendant.  We 
do  not  so  understand  the  instruction.  It  in  substance  stated 
that  if  the  jury  found  from  the  evidence  that  the  plaintiff 
was  injured  as  described  in  the  complaint  and  directly 
through  the  negligence  of  the  defendant,  "then  it  is  your 
duty  to  render  a  verdict  in  favor  of  plaintiff  and  against 
the  Central  California  Traction  Company  for  the  full  amount 
of  plaintiff's  'damages,'  not  exceeding,  however,  the  amount 
prayed  for  in  the  complaint/' 
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The  word  *' damages"  as  used  in  the  instruction  as  the 
same  appears  in  the  record  before  us  was  without  doubt  in- 
tended as  the  word  "damage,"  and  to  mean  ** damage"  and 
not  "damages."  As  so  understood,  and  as  undoubtedly  the 
jury  must  have  understood  it  from  the  words  immediately 
following  the  word  "damages,"  to  wit,  "not  exceeding,  how- 
ever, the  amount  of  damages  prayed  for  in  the  complaint," 
the  instruction  simply  and  plainly  means  that,  in  case  the 
jury  found  that  the  plaintiff  had  been  injured  through  the 
negligence  of  defendant  or  its  negligence  concurring  with 
that  of  the  driver,  the  plaintiff  would  be  entitled  to  full 
compensation  for  the  damage  (or  injury)  so  sustained,  not 
exceeding  the  amount  of  damages  prayed  for  in  the  com- 
plaint. 

We  have  found  no  prejudicial  error  in  the  record  and  tbe 
judgment  is,  therefore,  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denie^l 
by  the  supreme  court  on  July  29,  1918. 


[Oiv.  No.  2252.    Second  AppeHate  District.— May  31,  1918.] 

B.  D.  VANDELINDER,  Respondent,  v.  ANDREW  J. 
ROBERTS  et  al..  Appellants. 

Appeai/->Quistion  or  Fact. — AppeUate  courts  are  not  permitted  to  dis- 
turb a  judgment  where  the  determination  of  the  facts  is  the  issue 
presented,  except  where  the  evidence  to  the  point  is  all  one  way, 
when  the  question  becomes  one  of  law  as  to  what  judgment  is  indi- 
cated  therefrom. 

AcnoN  ON  Peomissoby  Non — EvmENCE — Manner  of  Payment — ^Let- 
ter OP  Third  Party  Inadmissible. — In  an  action  on  a  note  in- 
dorsed and  transferred  to  plaintiff  by  defendant  in  consideration  of 
the  transfer  to  the  latter  of  an  option  to  purchase  real  property 
owned  by  plaintiff  and  a  third  party,  a  letter  written  by  such  third 
party  to  defendant  stating  that  the  note  was  to  be  paid  from  the 
sale  of  stock  of  a  corporation  to  be  organized  for  the  disposal  of  the 
property  was  not  admissible  as  against  plaintiff,  the  note  being 
plaintiff's  property. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  M.  Conley,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  S.  Darden,  for  Appellants. 

Phil.  M.  Chandler,  for  Respondent. 

JAMES,  J. — Appeal  is  taken  from  a  judgment  in  favor  of 
the  plaintiff  for  the  principal  sum  of  $750,  the  alleged  debt 
being  one  represented  by  the  promissory  note  of  defendant 
Andrew  J.  Roberts,  which  note  was  indorsed  by  the  second 
defendant  to  the  plaintiff.  It  is  alleged  in  the  complaint  that 
the  plaintiff  and  H.  L.  Hutchinson,  in  August,  1913,  were  the 
owners  of  an  option  to  purchase  certain  real  property,  and 
that  this  option  was  sold  and  transferred  to  defendant  F.  M. 
Roberts  in  consideration  of  the  transfer  to  the  plaintiff  of  the 
promissory  note  first  mentioned.  The  defendants  set  up  sev- 
eral defenses,  the  substance  of  which  is  that  an  arrangement 
was  consummated  between  plaintiff  Vandelinder  and  F.  M. 
Roberts  for  the  formation  of  a  copartnership  to  handle  the 
property  described  in  the  option  agreement,  and  that  the  par- 
ties mentioned  were  to  form  a  corporation  for  the  disposal 
of  the  property  and  that  a  newspaper  published  by  defendant 
F.  M.  Roberts  was  to  advertise  the  land  among  the  negro  pop- 
iilation.  Further,  that  as  a  part  of  the  consideration  Hutch- 
inson and  Vandelinder  were  to  pay  debts  of  F.  M.  Roberts 
then  existing  against  his  newspaper  plant  in  the  sum  of  $750, 
which  they  did  not  do;  and,  further,  that  it  was  understood 
and  agreed  that  the  maker  of  the  note  here  sued  upon  would 
not  be  required  to  pay  the  same  in  money. 

The  only  contention  made  on  behalf  of  appellants  requiring 
consideration  here  is  that  the  evidence  was  insuflScient  to  sup- 
port the  findings  and  judgment  of  the  court.  Unfortunately 
for  appellants,  when  we  consider  the  transcript  of  the  testi- 
mony, we  are  at  once  confronted  with  the  fact  that  there  was 
some  substantial  testimony  to  support  all  of  the  findings  made 
by  the  trial  judge.  As  the  record  reads  on  the  printed  page, 
it  does  appear  that  there  was  a  great  deal  of  evidence  offered 
on  behalf  of  defendants  which  tended  strongly  to  support 
their  defense.     Statements  made  by  Hutchinson  in  the  pres- 
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ence  of  the  defendants,  before  trial,  were  corroborative  of  de- 
fendants' claims.  However,  plaintiff  Vandelinder  testified 
positively  and  directly  that  he  had  originally  paid  five  hun- 
dred dollars  of  his  own  money  for  the  option ;  that  Hutchinson 
had  no  real  interest  therein,  and  that  there  was  no  agreement 
or  understanding  waiving  payment  of  the  note  or  making  tho 
same  conditional.  He  testified  that  the  option  contract  was 
made  and  delivered  to  defendant  P.  M.  Roberts.  The  ques- 
tion here  is  not  whether  we  would  have  come  to  the  same  con- 
clusion as  the  trial  judge  did  upon  the  evidence  as  it  is  shown 
in  the  transcript.  Appellate  courts  are  not  permitted  to  dis- 
turb a  judgment  where  the  determination  of  the  facts  is  the 
issue  presented,  except  where  the  evidence  to  the  point  is  all 
one  way ;  the  question  then  becomes  one  of  law  as  to  what  judg- 
ment is  indicated  therefrom. 

The  point  that  the  court  erred  in  refusing  to  admit  a  letter 
signed  by  Hutchinson  alone,  which  expressed  the  condition 
that  out  of  stock  to  be  issued  by  the  corporation  which  was  to 
be  formed,  $750  worth  was  to  be  sold  to  cover  the  note  to  the 
plaintiff,  seems  to  be  without  merit.  The  note  sued  upon  was 
admittedly  indorsed  to  plaintiflE  Vandelinder.  It  was  his 
property;  so  that  any  statement  made  by  Hutchinson  to  de- 
fendant F.  M.  Roberts  could  not  bind  the  plaintiff.  Further- 
more, the  statement  made  in  this  letter  was  not  inconsistent 
with  an  understanding  that  Vandelinder  should  be  paid  the 
face  of  the  note.  It  seems  that  the  proposed  corporation,  in 
aid  of  which  formation  the  efforts  of  F.  M.  Roberts  were  to  be 
contributed,  was  never  organized. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  29,  1918. 
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[Civ.  No.  2163.    Second  Appellate  District.— May  81,  1918.] 

FRANK  W.  WHEELER,  Respondent,  v.  HOUSTON,  GORE 
&  LOY  (a  Ccrporation),  et  al.,  Appellants. 

Attornet  and  Cuent  —  Joint  Employment  —  Action  foe  Services — 
Evidence — Liabiuty  of  Defendants. — ^Where  in  an  action  againat 
two  corporations  for  professional  services  rendered  by  plaintiff  as  an 
attorney  at  law  the  evidence  shows  a  joint  employment,  and  does  not 
show  any  agreement  that  the  compensation  of  plaintiff  should  be  di- 
vided and  paid  separately  by  defendants  in  proportion  to  the  services 
to  be  rendered  to  them  separately,  it  cannot  be  contended  by  one  of 
the  defendants  that  its  codefendant  ought  to  pay  a  larger  portion  of 
the  fee  because  of  the  rendition  of  more  difficult  service,  since  such 
matter  was  one  for  adjustment  between  defendants,  and  not  a  matter 
with  which  plaintiff  was  eoneemed. 

Costs — Denial  of  Motion  to  Strike  Out — ^Record — Order  not  Review- 
able.— Alleged  error  in  denying  a  motion  to  strike  out  a  bill  of 
costs  is  not  properly  presented  where  the  appellant  fails  to  print 
in  his  brief  any  part  of  the  record  containing  the  order  or  showing 
the  motion  or  the  grounds  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Craig,  and  Frank  S.  Adams,  for  Appellants. 

Hardy,  Wheeler  &  Hardy,  for  Respondent. 

CONREY,  P.  J. — This  is  an  action  against  the  appellant 
and  West  Coast  Engineering  Company,  a  corporation,  to  re- 
cover the  sum  of  five  hundred  dollars  alleged  to  be  due  the 
plaintiif  for  professional  services  rendered  by  plaintiff  as  an 
attorney  at  law.  The  complaint  alleged  that  the  services  were 
reasonably  worth  six  hundred  dollars  and  admitted  the  pay- 
ment of  one  hundred  dollars.  Defendant  Houston,  Gore  & 
Loy  appeals  from  the  judgment,  which  was  for  the  sura  de- 
manded. Judgment  by  default  was  rendered  against  West 
Coast  Engineering  Company. 

It  is  appellant's  contention  that  only  a  small  part  of  the 
services  detailed  by  plaintiff  were  performed  for  appellant, 
and  that  the  remaining  services  were  performed  by  plaintiff 
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for  West  Coast  Engineering  Company  and  related  to  matters 
in  which  appellant  could  not,  and  did  not,  have  any  interest. 
Appellant  further  claims  that  there  is  no  evidence  by  which 
the  court  could  determine  the  value  of  the  services  actually 
rendered  for  appellant. 

At  the  trial  appellant  conceded  that  the  entire  services  ren- 
dered were  worth  six  hundred  dollars,  but  not  that  all  the  ser- 
vices rendered  were  for  appellant.  From  the  testimony  as 
printed  in  the  briefs  it  appears  that  at  the  time  of  plaintiff's 
employment  there  existed  a  controversy  between  defendant 
corporations  and  the  Commonwealth  Bonding  &  Casualty  Com- 
pany concerning  contract  obligations  which  the  defendants 
were  seeking  to  enforce  against  the  bonding  company.  The 
plaintiff  was  called  to  the  oflBce  of  appellant,  where  he  met  cer- 
tain officers  of  defendant  corporations,  including  appellant's 
president,  Mr.  Houston.  Thereupon  those  gentlemen  sub- 
mitted to  plaintiff  for  his  examination  several  documents 
relating  to  the  matter  in  hand  and  stated  their  case.  The  plain- 
tiff advised  them  concerning  the  matter,  and  thereafter  con- 
ducted negotiations  which  resulted  in  a  settlement  of  the 
controversy.  At  an  early  stage  of  those  negotiations  an  agree- 
ment was  reached  as  to  the  amount  of  money  which  would  be 
paid  by  the  bonding  company  to  appellant.  Further  services 
were  thereafter  rendered  by  the  plaintiff  by  which  settlement 
was  made  between  the  bonding  company  and  the  West  Coast 
Engineering  Company,  and  thus  the  entire  transaction  was 
completed. 

The  evidence  does  not  show  two  separate  contracts  of  employ- 
ment of  plaintiff  by  the  defendants.  Neither  does  it  show  or 
tend  to  show  any  agreement  that  the  compensation  of  plain- 
tiff should  be  divided  and  paid  for  separately  by  the  defend- 
ants in  proportion  to  the  services  to  be  rendered  to  them 
separately.  It  was  a  joint  employment  for  the  purposes  of 
the  entire  transaction.  If  one  part  of  the  services  rendered 
by  the  plaintiff  was  more  difficult  than  another  and  required 
more  labor  than  another,  and  if,  therefore,  the  West  Coast 
Engineering  Company  ought  to  pay  the  larger  portion  of  tho 
fee,  that  is  a  proper  matter  for  adjustment  between  the  de- 
fendants, but  it  is  not  a  matter  with  which  the  plaintiff  should 
be  concerned. 

Counsel  for  appellant  in  their  brief  further  state  that  the 
court  erred  in  denying  appellant's  motion  to  strike  out  plain- 
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tiff's  bill  of  costs.  But  they  do  not  print  in  their  brief  any 
pari;  of  the  record  concerning  the  court; 's  order,  or  showing 
the  motion  or  the  grounds  thereof.  The  subject,  therefore,  is 
not  properly  presented  for  consideration  here.  (Code  Civ. 
Proc,  sec.  953c;  Barker  Bros.  v.  Joos,  36  Cal.  App.  311,  [171 
Pac.  1085].) 
The  judgment  is  afiSrmed. 

James,  J.,  and  Works,  J.,  pro  tem.,  concurred. 


[CiT.  No.  2353.    Tlrst  Appellate  District— June  1,  1918.] 

J.  R.  PRINGLE,  Respondent,  v.  TAGGART  ASTON, 
Appellant. 

PBomssoRT  Note — Time  of  Paymsnt  —  Parol  Bvidencb. — ^Where  a 
promissorj  note  is  by  its  terms  made  payable  on  &  certain  date,  parol 
evidence  is  inadmissible  in  an  action  on  the  note  to  show  that  it 
ivas  not  to  be  paid  until  judgment  was  recovered  in  a  certain  pending 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Vincent  Surr,  for  Appellant 

J.  R.  Pringle,  in  pro.  per.,  for  Respondent 

BEASLY,  J.,  pro  iem. — Pringle  sued  Aston  on  a  promis- 
sory note  for  three  hundred  dollars,  dated  July  17,  1913,  and 
payable  thirty  days  after  date.  Aston  defended,  alleging  in 
his  answer  that  he  had  been  employed  by  Pringle  and  Richard 
Hart  Eeatinge  as  an  engineer,  and  authorized  to  secure  the 
services  of  certain  help  in  his  work,  whom  Pringle  and  Kea- 
tinge  were  to  pay ;  that  he  secured  the  three  hundred  dollars 
from  Pringle  for  this  purpose,  and  paid  the  same  to  the  em- 
ployees accordingly;  that  a  bank,  of  which  Pringle  was  the 
attorney,  was  a  creditor  of  this  partnership  between  Pringle 
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and  Keatinge,  but  that  the  bank  did  not  know  of  Pringle's 
connection  therewith;  that  to  cover  this  up  and  hide  Pringle's 
connection  with  this  partnership  from  the  bank,  Aston  gave 
Pringle  the  note  in  suit.  Aston  also  filed  a  cross-complaint  in 
which  he  averred  that  he  had  performed  services  for  the  part- 
nership of  the  value  of  about  three  thousand  dollars  upon  a 
contingent  fee,  to  be  derived  from  the  sale  of  the  properties 
upon  which  he  had  performed  the  engineering  services,  and 
that  Pringle  had  without  cause  thwarted  the  sale,  and  thus 
prevented  Aston  from  securing  pay  for  his  services.  Pringle 
answered  this  cross-complaint,  and,  after  denying  its  allega- 
tions, averred,  among  other  things,  that  **  cross-complainant 
appealed  to  plaintiff  for  financial  assistance,  alleging  actual 
want  and  suffering  on  the  part  of  cross-complainant  and  of 
the  family  of  cross-complainant,  and  cross-complainant  did 
then  advise  and  state  to  plaintiff  that  the  cross-complainant 
had  a  certain  cause  of  action  against  the  Sacramento  Valley 
Electric  Railway,  and  he  promised  and  agreed  with  plaintiff 
that  in  the  event  that  plaintiff  rendered  to  cross-complainant 
financial  assistance  he,  cross-complainant,  would  pay  the 
moneys  so  advanced  as  and  when  he  recovered  on  his  cause  of 
action  against  said  Sacramento  Valley  Electric  Railway ;  that 
thereupon  and  for  no  other  reason  plaintiff  made  the  advance 
set  forth  in  the  complaint  on  file  herein." 

The  court  found  against  Aston  on  all  the  allegations  of  his 
answer  and  cross-complaint;  but  also  found  this  last  quoted 
and  entirely  immaterial  allegation  of  Pringle 's  answer  to  be 
true,  and  that  the  defendant  never  recovered  any  money  from 
the  Sacramento  Valley  Electric  Railway  prior  to  the  com- 
mencement of  this  action.  Defendant's  counsel  pursuant 
thereto  now  asks  this  court  to  say  that  this  action  was,  there- 
fore, prematurely  brought. 

We  cannot  see  it  so.  Pringle 's  allegation  as  to  the  promise 
of  Aston  to  pay  when  he  recovered  upon  the  judgment  was 
nothing  more  than  a  statement  of  the  representations  of 
Aston  which  induced  Pringle  to  lend  him  the  money,  and  was 
not,  taken  in  connection  with  the  other  findings  in  the  case, 
a  condition  precedent  to  a  right  of  action  upon  the  promissory 
note.  Indeed,  to  hold  that  it  was  so  would  be  to  permit  this 
verbal  representation  to  vary  the  terms  of  the  note  as  to  the 
date  of  payment  thereof,  which  we  are  not  prepared  to  do 
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in  order  to  save  Mr.  Aston  from  paying  what  is  evidently  a 
just  debt. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 


[Civ.   No.   2485.    First  Appellate  District— June  3,  1918.] 

LILLIAN  FRAME,  Petitioner,  v.  CHARLES  E.  BARNUM, 
County  Auditor,  etc.,  Respondent. 

Public  Opficers  —  Copyists  in  Recorder's  Officb  —  Compensation — 
Words  Actually  Copied. — Copyists  in  the  office  of  the  county  re- 
corder are  entitled  to  be  paid  only  for  the  words  actually  copied  by 
them  into  the  books  of  record,  and  are  not  entitled  to  compensation 
for  the  words  contained  in  the  printed  forms  in  such  books. 

Id. — Warrant  for  Claim — Presentation  to  Supervisors  por  Allow- 
ance— Condition  Precedent. — A  claim  for  compensation  for  ser- 
vices as  copyist  in  the  recorder's  office  must  be  presented  to  and 
allowed  by  the  board  of  supervisors  before  the  county  auditor  is 
authorized  to  draw  hia  warrant  for  its  payment. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  First  Appellate  Dis- 
trict to  compel  a  county  auditor  to  draw  his  warrant  for  a 
claim  for  services  as  copyist  in  the  recorder's  office. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland,  and  Carl  E.  Lindsay,  for  Petitioner. 

M.  F.  McCormick,  District  Attorney,  County  of  Fresno, 
R.  G.  Retallick,  Deputy  District  Attorney,  County  of  Fresno, 
TV.  F.  Scherermcyer,  District  Attorney,  County  of  San  Diego, 
Ezra  W.  Decoto,  District  Attorney,  County  of  Alameda,  and 
A.  A.  Rogrers,  Deputy  District  Attorney  of  Alameda  County, 
for  Respondent 

KERRIGAN,  J. — This  is  a  proceeding  in  mandamtis 
brought  by  petitioner,  a  copjist  in  the  office  of  the  county 
recorder   of   Fresno   County,   against   the   auditor   of   that 
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county,  for  the  purpose  of  compelling  said  auditor  to  draw 
a  warrant  upon  the  county  treasurer  for  the  payment  of 
$599.10,  alleged  to  be  due  to  her  as  such  copyist  for  her  ser- 
vices during  the  months  of  February  and  March,  1918,  the 
amount  of  said  demand  being  approved  by  the  county  re- 
corder. The  auditor  justifies  his  refusal  to  issue  the  warrant 
upon  two  grounds,  namely,  that  in  computing  the  number  of 
folios  covered  by  the  demand  the  copyist  had  included  a  large 
number  of  words  not  actually  written  by  her,  but  which  were 
printed  in  the  books  of  record  in  which  her  work  of  copying 
was  done;  and,  second,  that  the  demand  of  petitioner  had  not 
been  presented  to  nor  allowed  by  the  board  of  supervisors  of 
the  county. 

As  to  the  first  of  these  points,  section  4130  of  the  Political 
Code  (which  relates  to  the  duties  of  the  county  recorder  of 
Fresno  County)  provides  that  the  recorder  must  procure  such 
books  for  records  as  the  business  of  his  office  requires,  and 
that  such  books  may  contain  printed  forms  of  deeds  or  other 
instruments  of  general  use.  Elsewhere  it  is  provided  that  he 
shall  charge  and  collect  ten  cents  per  folio  for  recording  in 
such  books  papers  presented  therefor.  In  subdivision  3  of 
section  4234  of  said  code  it  is  provided  that  the  recorder  shall 
have  such  copyists  as  are  necessary  to  perform  the  duties  of 
the  office  at  a  compensation  of  six  cents  per  folio.  In  the 
present  case  the  recorder  procured  books  containing  such 
printed  forms;  and  it  is  admitted  that  a  large  number  of  the 
folios  contained  in  the  petitioner's  demand  covered  these 
printed  words,  the  documents  upon  which  petitioner's  work 
was  done  being  written  upon  one  of  the  standard  forms  thus 
carried  into  the  recorder's  books.  It  is  the  contention  of  the 
respondent  that  the  petitioner  is  only  entitled  to  be  paid  for 
the  words  actually  copied  by  her  into  the  books  of  record. 

It  appears  in  paragraph  VI  of  the  petition  for  the  writ  that 
for  mainy  years  last  past  the  recorder  has  kept  in  his  office 
such  books  containing  printed  forms  of  instruments  of  general 
use,  and  that  the  compensation  of  copyists  in  his  office  has, 
until  the  time  of  the  refusal  of  the  respondent  to  honor  peti- 
tioner's present  demand,  been  calculated  upon  the  basis  of 
computing  the  printed  matter  of  these  forms  as  a  part  of  the 
work  copied.  This  is  not  denied  by  the  respondent,  although 
he  disclaims  that  he  had  knowledge  of  the  fact.  During  the 
time  that  this  practice  has  been  in  vogue  the  law  governing 
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the  office  of  the  county  recorder  of  Fresno  County  has  been 
amended  by  the  legislature  on  several  occasions ;  and  we  think 
it  reasonable  to  infer  that  in  establishing  the  rate  to  be  paid 
to  the  copyist  at  six  cents  per  folio  the  legislature  had  this 
practice  in  mind.  To  anyone  familiar  with  this  kind  of  work 
it  is  apparent  that  if  the  legislature  had  intended  that  only 
the  words  actually  written  by  the  copyist  in  filling  in  these 
prepared  printed  pages  should  be  included  in  arriving  at  the 
amount  to  be  paid  therefor,  the  rate  fixed  would  have  been 
much  higher,  for  the  reason  that  the  writing  of  such  insertions 
must  necessarily  proceed  at  a  much  slower  rate  than  would 
the  writing  of  an  equal  number  of  words  where  the  whole 
document  is  copied,  the  words  comprising  such  insertions  be- 
ing names,  dates,  quantities,  and  descriptions — in  a  word,  the 
most  difficult  part  of  the  documents  and  that  requiring  the 
most  time  to  copy.  Taking  a  broad  view  of  this  question,  and 
bearing  in  mind  that  the  county  recorder  is  authorized  by  the 
same  act  to  charge  and  collect  from  the  public  for  recording 
an  instrument  nearly  twice  the  rate  per  folio  paid  to  the  copy- 
ist for  incorporating  it  into  the  records,  and  that  in  his  charge 
to  the  public  he  treats  the  printed  words  as  written  ones,  we 
are  of  the  opinion  that  the  petitioner  was  correct  in  computing 
her  demand  as  she  did. 

This  brings  us  to  the  next  question,  namely,  whether  such 
demand  should  have  been  presented  to  the  board  of  super- 
visors for  allowance. 

Section  4091  of  the  Political  Code  makes  it  the  duty  of  the 
county  auditor  to  draw  a  warrant,  (1)  in  payment  of  claims 
that  have  been  legally  examined,  allowed,  and  ordered  paid 
by  the  board  of  supervisors;  (2)  in  payment  of  debts  and  de- 
mands against  the  county  where  the  amounts  are  fixed  by  law, 
and  (3)  in  payment  of  debts  and  demands  when  approved 
and  allowed,  and  are  such  as  are  authorized  by  law  to 
be  allowed  by  some  person  or  tribunal  other  than  the  board  of 
supervisors. 

It  is  not  contended  by  the  petitioner  that  her  demand  is  one 
that  is  authorized  to  be  allowed  by  some  person  or  tribunal 
other  than  the  board  of  supervisors;  but  it  is  urged  that  it 
comes  within  tLe  category  of  amounts  fixed  by  law,  for  the 
reason,  as  alleged,  that  the  payments  made  to  copyists  are 
salary  or  compensation  of  a  county  officer,  deputy,  or  assis- 
tant.   Four  cases  are  cited  to  the  effect  that  the  board  of 
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supervisors  has  no  power  to  pass  upon  matters  concerning 
salaries  or  compensation  of  such  persons.  An  examination  of 
the  cases  cited  discloses  that  they  have  no  application  ^o  the 
case  at  bar.  Three  of  them  deal  with  the  question  of  the  con- 
stitutionality of  enactments,  either  by  the  legislature  or  by  the 
board  of  supervisors  of  a  county,  which  purport  directly  or 
indirectly  to  increase  the  compensation  of  a  county  oflScer  dur- 
ing his  term;  and  the  fourth,  namely,  Agard  v.  Shaffer^  141 
Cal.  725,  [75  Pac.  343],  if  applicable  to  this  case,  would  de- 
prive the  petitioner  of  any  compensation  at  all,  at  least  out  of 
the  county  treasury. 

We  think  it  very  clear  that  the  compensation  payable  to  a 
copyist  in  the  recorder's  office  for  work  performed  during  any 
one  month  is  not  fixed  by  law,  but  that  the  law  merely  estab- 
lishes a  basis  or  standard  by  which  the  amount  due  may  be 
determined.  Such  a  claim,  therefore,  must  be  presented  to 
and  allowed  by  the  board  of  supervisors  before  the  county 
auditor  is  authorized  to  draw  a  warrant  for  its  payment. 
This  procedure  has  been  held  to  be  compulsory  in  paying  tho 
compensation  of  an  expert  employed  by  the  grand  jury  under 
section  928  of  the  Penal  Code;  in  paying  for  the  services  of 
the  coroner  on  the  basis  of  fees  fixed  by  law,  or  the  fee.s  due 
to  a  constable.  The  present  case  comes  within  the  authority 
of  Woody  V.  Peairs,  35  Cal.  App.  553,  [170  Pac.  660],  where 
the  court  had  under  consideration  the  question  as  to  whether 
the  auditor  of  Kern  County  should  draw  his  warrant  in  favor 
of  a  detective  who  had  been  employed  by  the  grand  jury  of 
that  county,  and  whose  claim  had  been  approved  by  the  fore- 
man and  secretary  of  that  body.  After  referring  to  sections 
4307,  4075,  4076,  and  4091  of  the  Political  Code,  the  court 
said:  ** There  are,  it  is  true,  some  cases  in  which  claims 
against  a  county  may  be  made  upon  the  order  of  the  judge  of 
the  superior  court,  as  in  a  certain  instance  we  have  in  mind 
(Penal  Code,  sec.  869;  McAllister  v.  Hamlin,  83  Cal.  361, 
[23  Pac.  357]),  by  a  magistrate.  These  cases,  however,  are 
exceptions  to  the  general  rule  laid  down  upon  the  subject  by 
the  legislature.  In  such  cases  the  law  expressly  confers  upon 
the  judge  or  magistrate  the  power  to  order  the  claims  to  be 
paid.  .  .  .  But,  unless  there  is  some  provision  of  law  ex- 
pressly authorizing  a  dififerent  course  of  procedure,  all  claims 
or  charges  against  a  county  must  be  presented  and  filed  and 
approved  and  allowed  as  provided  by  the  sections  of  the 
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Political  Code  above  named,  in  which  cases  only  is  the  auditor 
required  to  interpose  his  ofiScial  approval  as  a  prerequisite  to 
the  payment  thereof  by  the  treasurer." 
For  the  foregoing  reasons  the  writ  is  discharged. 

Zook,  J.,  pro  tem.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  2,  1918,  and  the  following  opin- 
ion by  Angellotti,  C.  J.,  Shaw,  J.,  and  Wilbur,  J.,  then  ren- 
dered thereon: 

ANGELLOTTI,  C.  J.— While  all  of  the  justices  of  this 
court  concur  in  the  judgment  of  the  district  court  of  appeal 
discharging  the  writ  of  mandate,  and  in  what  is  said  in  the 
opinion  as  to  the  necessity  of  presenting  such  a  claim  as  that 
of  petitioner  to  the  board  of  supervisors  for  allowance,  we  are 
not  in  accord  with  the  views  of  that  court  upon  the  first  ques- 
tion discussed  in  the  opinion.  To  the  contrary,  we  are  clearly 
satisfied  that  the  contention  of  respondent  that  petitioner  is 
entitled  to  be  paid  only  for  the  words  actually  copied  by  her 
into  the  books  of  record  is  well  based. 

Shaw,  J.,  and  Wilbur,  J.,  concurred. 


[CHt.  No.  1771.     Third  Appellate  District.— June  8,  1918.] 

THE  PEOPLE,  Respondent,  v.  CHAS.  F.  DILLMAN  et  al., 
as  Trustees,  etc.,  Appellants. 

NxnsANCE — Abatement  Under  Bed-lioht  Act — Dismissal  op  Proceed- 
ing.— In  an  action  to  enjoin  the  use  of  property  for  immoral  pur- 
poses under  the  Red-light  Abatement  Act,  where  it  is  shown  that 
the  nuisance  had  been  abated  before  the  action  was  commenced,  the 
proceeding  will  be  dismissed. 

Id. — Evidence — Explanation  op  Visitor — Testimony  op  Police  Offi- 
cers— Hearsay. — In  such  an  action,  testimony  of  police  oflScers,  who 
raided  the  premises,  that  a  man  found  in  the  room  of  an  inmate 
of  the  house  had  told  them  that  he  was  there  for  an  immoral  pur- 
pose was  hearsay  and  inadmissible* 
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Id.— IicPROPEB  CoRBOBORATiON. — In  such  an  action,  it  is  not  proper  to 
corroborate  the  testimony  of  a  police  officer,  bj  permitting  another 
officer  to  testify  that  he  had  heard  the  testimony  and  that  it  was 
true  in  all  particulars. 

lo. — Decrei  Enjoining  Use  of  Pbopertt  roa  Immoral  Purposes  — 
Title  not  Clouded. — A  decree  under  the  Bed-light  Abatement  Act 
enjoining  defendants  from  using  certain  real  property  for  immoral 
purposes,  but  not  closing  the  premises  or  ordering  the  sale  of  fumi* 
ture  or  taxing  costs,  is  not  prejudicial,  as  clouding  the  title  to  thf 
property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

White,  Miller,  Needham  &  Harber,  for  Appellants. 

Hugh  B.  Bradford,  for  Respondent 

HABT,  J. — The  action  was  commenced  on  July  13, 1917,  by 
the  district  attorney  of  the  county  of  Sacramento  to  secure  an 
injunction  enjoining  the  use  of  certain  real  property  in  the 
city  of  Sacramento  belonging  to  appellant,  Marguerite  Home, 
for  immoral  purposes  under  the  so-called  **  Red-light  Abate- 
ment Act"  (Stats.  1913,  p.  20.)  A  trial  was  had  and  the 
court  found  that  on  and  prior  to  July  8,  1917,  the  building 
referred  to  was  used  for  the  purposes  of  lewdness,  assignation, 
and  prostitution,  and  was  a  nuisance.  Judgment  was  entered 
that  appellants  ''do  perpetually  and  absolutely  desist  and  re- 
frain from  conducting  and  maintaining  and  using,  for  the 
purposes  of  lewdness,  assignation,  and  prostitution,"  said 
premises.    The  appeal  is  from  said  judgment. 

The  facts  are :  The  building,  which  the  petition  alleges  was 
used  for  purposes  of  assignation  and  prostitution,  is  situated 
in  the  city  of  Sacramento  and  is  the  property  of  the  "Mar- 
guerite Home,"  an  institution  founded  and  maintained  for 
the  care  and  support  of  aged  women,  and  of  which  the  appel- 
lants Dillman  and  Mebius  are  trustees.  On  the  ninth  day  of 
March,  1916,  the  trustees  leased  said  premises  for  the  term  of 
three  years,  beginning  on  said  date,  to  one  Peter  Gilarducci, 
said  lease  being  evidenced  by  an  instrument  in  writing,  duly 
executed  by  the  parties  thereto.    Among  the  provisions  of  the 
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lease  is  one  to  the  effect  that  the  lessee  shall  not  let  or  underlet 
the  whole  or  any  part  of  said  premises  without  the  written 
consent  of  the  lessors.  Some  time  after  the  execution  of  said 
lease,  Gilarducci,  with  the  consent  of  the  trustees,  sublet  the 
building  to  two  men  by  the  names,  respectively,  of  Valentina 
and  Qabriella.  It  appears,  however,  that,  on  the  sixteenth 
day  of  November,  1916,  Gilarducci,  without  the  consent  or 
knowledge  of  the  lessors,  sublet  the  upper  floor  of  the  building 
to  one  Joe  Caci.  This  sublease  was  in  writing  and  referred  to 
the  building  as  a  "lodging-house."  The  lower  floor  of  the 
building  was  used  as  a  saloon  by  Valentina  and  Qabriella. 

On  the  eighth  day  of  July,  1917,  the  portion  of  the  prem- 
ises so  sublet  to  Caci  was  raided  by  the  police,  who  found  in 
one  of  the  rooms  thereof  a  woman  named  and  known  to  the 
police  as  Kitty  Gray,  who  was  also  known  by  the  oflScers  to  be 
a  prostitute.  The  officers  thereupon  placed  the  woman  under 
arrest.  She  was  the  only  female  found  by  the  officers  in  the 
building  on  that  occasion.  On  the  thirteenth  day  of  July, 
1917,  five  days  subsequently  to  the  raid  above  referred  to,  this 
action  was  begun  by  the  district  attorney  of  Sacramento 
County  under  the  act  of  the  legislature  above  mentioned, 
which  is  popularly  known  as  the  '*Eed-light  Abatement  Act." 

Upon  the  close  of  the  case  of  the  people  the  defendants 
asked  for  a  nonsuit  on  the  ground  that  the  evidence  was  in- 
sufficient to  make  out  a  case  under  the  act  in  question.  The 
court  denied  this  motion,  and  here  the  appellants  complain : 
1.  That  the  evidence  does  not  support  the  findings;  2.  That, 
conceding  that,  on  the  eighth  day  of  July,  1917,  the  time  at 
which  the  raid  was  made  and  the  said  Kitty  Gray  put  under 
arrest,  the  premises  were  used  for  the  purposes  of  prostitu- 
tion, and  thus  a  nuisance  therein  maintained,  the  evidence 
clearly  and  unquestionably  shows  that  such  nuisance  was 
abated  by  the  tenants,  Valentina  and  Gabriella,  themselves, 
and  that,  therefore,  at  the  time  this  proceeding  was  instituted, 
there  existed  in  and  on  the  premises  no  nuisance  to  abate ;  3. 
That  the  trial  court  made  certain  erroneous  rulings  respecting 
the  evidence  from  which  serious  detriment  to  the  rights  of  the 
defendants  in  the  trial  resulted. 

The  testimony  introduced  by  the  people  was  given  by  the 
police  officers  who  raided  the  premises  on  the  eighth  day  of 
July,  1917,  and  in  substance  is  as  follows:  That,  on  going  to 
the  upper  floor  of  the  building,  they  met  the  woman,  Kitty 

17  Oftl.  App.— 27 
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Gray,  just  as  she  was  emerging  into  the  hallway  from  her 
room.  Asked  by  the  officers  whether  there  was  anyone  in  her 
room,  she  replied  in  the  negative,  but  they  proceeded  on  into 
her  room  and  therein  found  a  man  who  was  in  the  act  of  pull- 
ing his  pantaloons  from  his  lower  limbs  to  his  waist.  This 
man,  whose  name  was  not  given,  stated  that  he  had  only  a 
moment  previously  given  the  woman  some  money  upon  an 
agreement  that  she  would  have  sexual  intercourse  with  him, 
but  declared  that  up  to  that  time  no  sexual  relations  between 
them  had  been  had.  One  of  the  officers  testified  that,  at  some 
time  before  the  eighth  day  of  July,  the  premises  had  been 
raided  by  the  police  and  the  place  closed.  At  that  time  there 
were  three  or  four  women  of  bad  repute  in  the  building,  one 
of  whom  was  Kitty  Gray,  who  was  then  cautioned  by  the  offi- 
cers against  resuming  in  Sacramento  her  occupation  as  a 
prostitute.  The  same  officer  (and  the  only  officer  who  so 
testified)  said  that  the  general  reputation  of  the  premises 
prior  to  and  on  the  eighth  day  of  July  was  that  it  was  a  house 
of  prostitution.  Each  of  the  officers  testified  that  he  did  not 
know,  nor  had  he  heard,  of  any  acts  of  lewdness  or  prostitu- 
tion being  committed  in  said  building  after  the  said  eighth 
day  of  July,  and  that  so  far  as  he  knew  no  such  acts  had  been 
committed  in  the  building  after  that  date. 

The  foregoing  embraces  a  synoptical  statement  of  all  the 
testimony  presented  by  the  people  in  support  of  the  charge  set 
out  in  the  petition. 

The  defendant,  Dillman,  testifying  for  the  defense,  testified 
that  he  did  not  know  Caci  had  been  given  a  sublease  of  the 
upper  portion  of  the  building  by  Gilarducci  until  after  the 
Gray  woman  was  arrested  on  the  eighth  day  of  July ;  that  the 
sublease  to  Caci  was  made  without  the  consent  of  the  trustees 
of  the  Marguerite  Home;  that,  upon  learning  of  the  raid  by 
the  officers  on  the  eighth  day  of  July,  Valentina  and  Qabriella 
dispossessed  and  put  out  of  the  premises  the  said  Caci ;  that, 
so  far  as  he  knew,  there  had  been  no  prostitution  or  lewdness 
practiced  in  the  building  since  the  said  eighth  day  of  July. 

The  court  found  that  on  and  for  some  time  prior  to  the 
eighth  day  of  July,  1917,  the  premises  in  question  were  used 
for  the  purposes  of  lewdness,  assignation,  and  prostitution, 
and  that  said  building  was  a  nuisance  under  the  laws  of  this 
state.  The  judgment  thereupon  entered  decrees  that  the  de- 
fendant, and  their  agents,  etc.,  **do  perpetually  and  abso- 


Digiti 


zed  by  Google 


June,  1918.]  People  t;.  Dillman.  419 

lately  desist  and  refrain  from  conducting  and  maintaining 
and  using,  for  the  purposes  of  lewdness,  assignation,  and  pros- 
titution/' the  said  premises. 

It  is  plainly  apparent  from  the  evidence  that  the  trustees  of 
the  Marguerite  Home  were  entirely  ignorant  at  all  times  of 
the  immoral  use  to  which  the  upper  portion  of  the  building 
was  put  by  the  sublessee,  Caci,  and  we  think  it  is  very  clear 
that  had  they  known  that  Caci  or  any  other  person  was  using 
the  building  for  the  purpose  of  carrying  on  the  immoral  traflBc 
which  appears  to  have  been  practiced  in  said  building,  the 
trustees  would  promptly  have  evicted  the  transgressor  and 
have  stopped  the  illicit  business.  But  we  are  further  of  the 
opinion  that  the  evidence  is  sufficient  to  support  the  decision 
of  the  trial  court. 

It  may  be  observed  that  it  must  be  true,  as  counsel  for  the 
appellants  contend,  that  where  a  nuisance  has  been  abated  be- 
fore action  to  abate  it  has  commenced  and  it  does  not  exist  at 
that  time,  the  trial  of  the  action  will  be  without  a  foundation 
for  its  support  and  utterly  barren  of  substantial  results,  for 
in  such  case,  obviously,  there  would  be  no  nuisance  to  abate. 
And  if  there  had  been  evidence  sufficient  to  support  a  finding 
that  the  nuisance  had  been  abated  before  this  action  was  com- 
menced, we  doubt  not  that  the  court  below  would  have  dis- 
missed the  proceeding  or  found  against  the  averments  of  the 
petition. 

It  is  true  that  one  of  the  trustees  testified  that  upon  learn- 
ing of  the  raiding  of  the  building  by  the  officers  and  of  the 
discovery  that  prostitution  was  going  on  therein,  on  the  eighth 
day  of  July,  1917,  Valentina  &  Qabriella,  subtenants  of  the 
building  by  consent  of  the  trustees,  immediately  put  Caci  out 
of  the  possession  of  the  upper  story  of  the  building  and  thus 
stopped  further  prostitution  therein.  It  was  further  made  to 
appear  that,  so  far  as  the  officers  or  trustees  knew  or  were  ad- 
vised, prostitution  or  other  acts  of  lewdness  were  not  practiced 
in  the  building  after  said  date.  But,  while  this  is  all  true, 
there  is  by  the  law  committed  to  trial  courts,  upon  the  ques- 
tion of  the  weight  or  evidentiary  value  of  testimony,  a  very 
large  discretion,  with  which  interference  by  courts  of  appeal 
is  never  justified  or  justifiable  unless  upon  the  face  of  the 
testimony  itself  as  necessarily  it  must  be  presented  to  the  lat- 
ter courts  it  may  be  said  to  be  unworthy  of  belief  or  entitled 
to  no  weight    In  this  case,  however,  the  trial  judge  was  not 
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required  to,  and  most  probably  did  not,  disbelieve  or  discredit 
the  testimony  of  the  appellants  who  testified  to  the  suppres- 
sion of  the  nuisance  by  the  subtenants,  Valentina  &  Gabriella, 
on  the  8th  of  July,  upon  learning  of  its  maintenance  upon 
the  premises.  There  was  testimony,  as  we  have  shown,  which 
tended  to  establish  the  fact  that  prostitution  had  been  carried 
on  in  the  building  prior  to  and  on  the  eighth  day  of  July. 
There  was  no  testimony  aCBrmatively  showing  that  prostitu- 
tion had  not  been  practiced  in  the  building  after  the  eighth 
day  of  July.  The  showing  on  that  question  was  of  a  negative 
character — ^that  is  to  say,  it  consisted  of  statements  of  wit- 
nesses, who  had  not  been  about  the  premises  after  the  eighth 
day  of  July,  that  they  had  no  information  that  the  illicit  busi- 
ness had  been  prosecuted  in  the  building  after  that  date.  So 
upon  the  question  whether  the  building  was  used  for  the  pur- 
poses of  prostitution  and  assignation  at  all  times  down  to  the 
filing  of  the  complaint,  there  was  before  the  trial  judge  posi- 
tive proof  of  circumstances  from  which  the  fact  might  justly  be 
inferred,  which  proof  was  negatived  only  by  testimony  of  a 
very  indefinite,  vague,  and  unsatisfactory  nature.  Hundreds, 
no  doubt  thousands,  of  witnesses  could  be  produced  who  would 
testify  that  they  had  no  knowledge,  either  from  direct  or  in- 
direct sources,  of  the  existence  or  maintenance  of  immoral 
practices  in  the  building  either  before  or  after  the  eighth  day 
of  July,  1917. 

Two  only  of  the  several  rulings  as  to  the  evidence  com- 
plained of  by  the  appellants  were  erroneous,  but  they  were 
manifestly  without  prejudice  to  the  rights  of  the  appellants. 
The  first  of  these  was  the  ruling  permitting  the  police  oflScers 
to  testify  that  the  man  they  found  in  the  Gray  woman's  room 
at  the  time  of  the  raid  had  told  them  that  he  was  there  for  the 
purpose  of  having  sexual  relations  with  the  woman  and  had 
paid  her  for  the  service,  without  receiving  the  same.  This 
testimony  was  plainly  hearsay  and  inadmissible. 

In  this  connection,  we  may,  in  view  of  the  many  cases  aris- 
ing and  which  will  probably  in  the  future  arise  under  the 
Abatement  Act,  make  these  observations :  That,  while  consid- 
erable latitude  is  allowed  (and  allowable)  the  people  in  the 
proof  of  a  case  arising  under  said  act,  there  is  no  legal  justifi- 
cation for  a  radical  departure  from  the  long-established  rules 
of  evidence  to  establish  such  a  case.  The  act  itself  expressly 
provides  that  testimony  of  the  general  reputation  of  the  place 
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against  which  the  action  is  brought — a  species  of  hearsay 
testimony,  quite  essential,  it  is  true,  in  most  cases  under  that 
act  and  in  some  otherwise  arising — may  be  received.  But. 
however  laudable  the  purposes  of  the  act  may  be,  no  more 
in  a  case  instituted  under  the  provisions  thereof  than  in 
any  other  class  of  cases  should  the  established  rules  of  evi- 
dence be  relaxed.  Indeed,  a  trial  court,  it  seems  to  us,  should 
be  specially  careful  in  the  trial  of  such  a  case,  for  under 
said  act  the  personal  property  of  the  person  charged  with 
keeping  a  place  prohibited  thereby  may  be  confiscated  and 
sold,  and  the  right  of  the  owner  of  the  premises  against 
which  the  action  is  directed  (the  action  being  one  in  rem  as 
well  as  in  personam)  to  use  the  same  for  the  period  of  one 
year  may  be  foreclosed,  thus  depriving  the  owner  of  the 
income  which  may  be  derived  from  the  property.  Hence, 
while  the  people  ^ould  not  be  unduly  hampered  in  a  proper 
effort  to  suppress  the  social  evil  which  the  act  was  designed 
to  eradicate,  and  should  be  accorded  in  the  trial  full  legal 
opportunity  to  do  so,  the  rules  of  evidence  long  established 
and  the  wisdom  and  the  efficacy  of  which  for  eliciting  the  truth 
in  forensic  controversies  involving  disputed  questions  of  fact 
have  been  well  confirmed  by  the  test  of  long  experience,  should 
not  be  twisted  or  distorted  or  departed  from  merely  for  the 
achievement  of  some  special  end.  These  observations  have  no 
application  to  the  present  case,  which,  generally,  appears  to 
have  been  well  and  fairly  tried,  but  are  made  merely  with  the 
view  of  emphasizing  the  important  proposition  that  neither  in 
a  case  under  the  Abatement  Act,  whose  penalties  are  indeed 
severe,  nor  in  a  case  under  any  other  act,  should  a  citizen's 
rights  be  so  lightly  treated  or  regarded  as  that  he  may  be  de- 
prived of  them  by  a  failure  to  recognize  and  apply  those  sub- 
stantial forms  of  procedural  law  which  are  intended  to  protect 
alike  the  rights  of  individuals  and  those  of  the  public. 

In  the  present  case,  however,  the  declarations  of  the  man 
referred  to  could  not  have  prejudiced  the  rights  of  the  appel- 
lants, since  there  was  other  testimony  (his  presence  in  the 
room  in  a  semi-nude  condition  with  a  known  prostitute)  which 
appears  to  have  been  sufficient  conclusively  to  establish  the 
immoral  purpose  for  which  he  was  in  the  room,  a  circumstance 
strongly  supporting  the  charge  that  the  place  was  being  used 
for  the  purposes  of  prostitution.  His  explanation  of  the  rea- 
son for  which  he  was  in  the  woman's  room,  therefore,  was  un- 
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necessary  to  be  shown  to  prove  the  circumstance  to  which  it 
related. 

The  second  ruling  was  in  allowing  one  of  the  police  officers 
called  as  a  witness  for  the  people  to  testify  that  he  had  heard 
the  testimony  of  the  witness  who  had  just  preceded  him  on  the 
stand  and  that  **it  was  correct"  or  true  in  all  particulars.  Of 
course,  such  a  method  of  corroborating  a  witness  is  not  proper. 
A  witness  should  be  examined  as  to  the  facts  of  which  he  has 
knowledge,  and  so  give  the  adversary  party  an  opportunity  to 
cross-examine  him  and  thus  test  the  accuracy  of  his  knowledge 
of  the  facts  to  which  he  testifies  and  his  memory,  etc.  But 
there  was  so  much  testimony  to  the  same  point  that  the  method 
adopted  was  not  prejudicial. 

We  have  now  examined  and  disposed  of  all  the  impoitant 
points  to  which  our  attention  has  been  directed  by  counsel. 
We  may  well  add,  however,  that  the  decree  itself  is  without 
prejudice  to  the  appellants. 

There  was  not  made,  as  a  part  of  the  judgment,  an  order, 
which  may  be  made  under  the  provisions  of  section  7  of  the 
Abatement  Act,  directing  **the  removal  from  the  building  or 
place  of  fixtures,  musical  instruments  and  movable  property 
used  in  conducting,  maintaining,  aiding  or  abetting  the  nui- 
sance, and  directing  the  sale  thereof,"  or  an  order  directing 
the  closing  of  the  building  or  place  against  its  use  for  any 
purpose  and  so  keeping  it  closed  for  the  period  of  one  year,  etc. 

It  will  be  observed  that  the  decree  goes  no  further  than  to 
perpetually  enjoin  the  defendants  from  allowing  the  building 
in  question  to  be  used  for  the  purposes  of  prostitution  or 
lewdness  of  any  kind  or  character.  In  other  words,  the  effect 
of  the  decree  is  merely  to  prevent  the  defendants  from  using 
the  building  as  a  place  for  the  commission  of  unlawful  acts,  or, 
expressing  the  proposition  in  another  form  of  language,  the 
effect  of  the  decree  is  only  to  require  the  defendants  to  obey 
a  legislative  mandate,  viz.,  not  to  use  their  property  or  permit 
it  to  be  used  for  the  purposes  of  prostitution  or  other  like  acts 
of  immorality.  It  adjudges  nothing  as  against  the  defendants 
which  is  not  a  duty,  per  se,  resting  upon  all  the  people  of  the 
state — a  duty  which  the  defendants,  trustees,  unquestionably 
desire  and  intend,  and  have  always  desired  and  intended,  to 
respect  and  at  all  times  religiously  adhere  to.  Veiy  prop- 
erly, since  it  is  apparent  that  the  appellants  at  no  time  had 
any  actual  knowledge  of  the  existence  and  maintenance  of  the 
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nuisance  complained  of  on  their  premises,  the  decree  does  not 
contain  a  provision  or  an  adjudication  that  the  appellants 
shall  pay  any  of  the  costs  of  this  proceeding.  {People  v. 
Barbiere,  33  Cal.  App.  770,  [166  Pac.  812].)  There  is,  there- 
fore,  imposed  by  the  decree  upon  the  appellants  no  penalty 
in  the  way  of  costs. 

The  claim  that  the  eflfect  of  the  decree  is  to  cloud  the  title 
of  the  appellants  to  the  property  is  clearly  devoid  of  merit. 
It  is  as  obvious  as  any  proposition  can  be  that  a  judgment  the 
only  effect  of  which  is  merely  to  enjoin  the  use  of  real  prop- 
erty for  unlawful  purposes  cannot  operate  to  put  a  cloud  upon 
the  title  to  such  property.  Such  an  adjudication  might  af- 
fect the  reputation  of  the  property  upon  which  it  directly  acts 
and  so  cause  the  depreciation  to  some  extent  of  the  value  of 
the  property  for  renting  or  even  selling  purposes,  but  most 
certainly  in  no  conceivable  way  can  it  have  the  effect  of  dis- 
paraging or  affecting  in  the  slightest  way  the  title  of  the 
owners. 

We  have  found  no  just  reason  for  disturbing  the  decree, 
and  it  is  accordingly  afiQrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1812.    Third  Appellate  Diatrict.— June  8,  1918.] 

THIEL      DETECTIVE      COMPANY     (a     Corporation), 
Bespondent,  v.  COUNTY  OP  TUOLUIVINE,  Appellant. 

PUBUO  OlTIGEBS — DISTRICT  ATTORNEY — AUTHORITY  TO  EMPLOY  DETEC- 
TIVES.— Under  section  4307,  subdivision  2,  of  the  Political  Code,  a 
district  attorney  is  authorized  to  employ  detectives  at  the  expense 
of  the  county,  when  necessary  for  the  detection  of  persons  guilty 
of  crimes  or  to  obtain  evidence  of  their  guilt. 

Id. — Compensation  for  Detective  Services — Presentation  op  Claim — 
Procedure  upon  Rejection. — A  claim  for  detective  services  per- 
formed by  a  county  at  the  request  of  the  district  attorney  must  be 
presented  to  the  board  of  supervisors,  and  if  it  be  rejected,  the 
claimant  may  bring  his  action  as  provided  by  section  4078  of  the 
Political  Code. 

Id. — Claims  Aoainst  Counties — Action  by  Boards  of  Supfrvtrors— 
When  not  Final. — Where  a  claim  has  been  allowed  in  full  by  the 
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board  of  supervisors,  if  it  be  within  the  jurisdiction  of  such  tribunal, 
it  can  onljr  be  attacked  by  a  suit  in  equity  on  the  ground  of  fraud. 
If  it  be  apparent  that  the  board  has  exceeded  its  jurisdiction  in 
the  allowance  of  the  claim,  the  order  may  be  nullified  through  an 
action  brought  in  court,  or  such  order  may  be  disregarded  and 
treated  as  nugatory  by  any  oflScer  who  is  called  upon  to  give  effect 
to  the  invalid  determination  of  the  board.  If,  however,  a  claim 
within  the  power  of  the  board  to  allow  has  been  rejected,  or  allowed 
only  in  part,  the  decision  of  the  board  is  not  final,  but  by  virtue  of 
the  statute  the  claimant  may  bring  his  action  at  law  and  establish 
his  claim  against  the  county  as  fully  and  effectively  as  it  could  be 
by  a  favorable  order  of  the  board  in  the  first  instance. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of 
Tuolumne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  M.  Delameter,  Frank  W.  Street,  and  Horace  M.  Street, 
for  Appellant. 

Henry  G.  W.  Dinkelspiel,  and  Prank  W.  Hooper,  for  Ee- 
spondent. 

BURNETT,  J.— The  appeal  is  from  the  judgment  in  favor 
of  respondent  for  detective  services  performed  for  the  county 
by  virtue  of  an  agreement  with  the  district  attorney.  The 
claim  was  properly  presented  to  the  board  of  supervisors, 
and  by  said  board  it  was  rejected.  Thereafter,  within  the 
statutory  period,  an  action  was  brought  in  the  superior  court, 
and  by  said  court  it  was  found  that  plaintiff  was  employed 
by  the  district  attorney  of  the  county  **to  make  certain  inves- 
tigations and  secure  evidence  concerning  the  alleged  viola- 
tions  of  certain  of  the  criminal  laws  of  the  state,"  that 
certain  services  were  performed  in  pursuance  of  this  employ- 
ment at  an  agreed  compensation,  that  in  the  performance  of 
said  services,  plaintiff  incurred  certain  expenses  incidental 
to  said  investigation,  that  the  charges  for  the  same,  together 
with  said  expense,  were  reasonable,  that  they  were  neces- 
sarily incurred  in  the  course  of  said  employment,  were  a 
proper  charge  against  the  county,  and  that  a  claim  therefor 
properly  verified  was  filed  with  the  clerk  of  the  board  of 
supervisors,  and  thereafter  rejected  by  said  board. 


Digiti 


zed  by  Google 


June,  1918.]     Thiel  D.  Co.  v.  Tuolumne  Co.  425 

There  is  no  question  of  the  authority  of  the  district  attor- 
ney to  incur  an  expense  of  this  character.  Subdivision  2  of 
section  4307  of  the  Political  Code  provides  that  '*the  travel- 
ing and  other  personal  expenses  of  the  district  attorney,  in- 
curred in  criminal  cases  arising  in  the  couDty,  .  .  .  and  all 
other  expenses  necessarily  incurred  by  him  in  the  detection  of 
crime  and  prosecution  of  criminal  cases,**  are  county  charges. 
That  this  includes  the  services  of  detectives  in  proper  cases 
is  not  disputed.  He  may  employ  them  at  the  expense  of 
the  county  when  necessary  for  the  detection  of  persons  guilty 
of  crimes  or  to  obtain  evidence  of  their  guilt.  {Rocca  v. 
Boyle,  166  Cal.  94,  [Ann.  Cas.  1915B,  857,  135  Pac.  34].) 

The  compensation  therefor  being  a  county  charge,  the  claim 
must  be  presented  to  the  board  of  supervisors,  as  it  is  the 
duty  of  this  tribunal  **to  examine,  settle,  and  allow  all  ac- 
counts legally  chargeable  against  the  county,*'  etc.  (PoL 
Code,  subd.  12,  sec.  4041 ;  Rocca  v.  Boyle,  supra.) 

Such  claim  stands  upon  the  same  footing  as  other  charges 
that  must  be  presented  to  the  board  of  supervisors,  and  if  it 
be  rejected,  the  claimant  may  bring  his  action  in  court  aa 
provided  by  section  4078  of  said  code.  In  that  respect  the 
statute  makes  no  distinction  between  different  claims,  and 
the  courts  are  not  justified  in  making  any.  It  is  true,  as 
said  in  FvlkeriK  v.  County  of  Stanislaus,  67  Cal.  336,  [7  Pac. 
754],  that  said  provision  is  general  and  **  applies  to  all  ac- 
counts presented  against  the  county."  In  the  Pulkerth  case, 
the  sheriff  of  the  county  brought  suit  to  recover  compensa- 
tion for  meals  furnished  to  prisoners  in  the  county  jail,  and 
it  was  held  that  it  was  for  the  board  of  supervisors  to  deter- 
mine in  the  first  instance  what  was  a  reasonable  compensa- 
tion, but  that  the  determination  by  said  board  was  no  more 
final  than  would  have  been  a  similar  finding  in  an  account 
for  any  other  proper  county  charge. 

So,  herein,  it  was  the  province  and  duty  of  the  board  of 
supervisors  to  determine  whether  the  services  were  per- 
formed by  claimant,  whether  they  were  authorized  by  the 
district  attorney,  whether  they  were  necessarily  incurred  in 
pursuance  of  his  duty  as  public  prosecutor,  and  whether  the 
demand  was  reasonable  in  amount.  But  when  the  claim  was 
rejected,  the  foregoing  considerations  all  became  the  subject 
of  cognizance  and  determination  in  an  action  brought  in  the 
superior  court.     To  hold  otherwise  would  be  to  nullify  the 
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plain  provision  of  the  statute  and  to  oppose  the  decisions  of 
the  supreme  court.  Of  course,  if  the  decision  of  the  board  is 
final,  that  is  an  end  of  the  matter,  and  the  remedy  by  an 
action  at  law  is  not  available.  But  the  truth  is  that  such 
contract  rights  as  well  as  ** vested  rights  of  property''  are 
placed  by  the  constitution  and  statutes  "under  the  protec- 
tion of  the  courts"  where  the  questions  of  law  and  fact  may 
be  finally  determined.  {Olide  v.  Superior  Court,  147  Cal. 
30,  [81  Pac.  225].) 

Appellant,  in  its  contention  that  the  determination  of  the 
board  of  supervisors  is  final  and  conclusive,  has  been  misled 
by  certain  expressions  used  by  the  appellate  courts  in  cases 
wherein  claims  had  been  allowed  in  full  by  the  board  of 
supervisors.  In  such  instance,  the  situation  is  quite  diflferent 
from  this,  as  must  be  apparent. 

To  illustrate  the  distinction,  we  may  refer  to  some  of  the 
leading  decisions  in  this  state  wherein  it  was  sought  to  re- 
view the  action  of  the  board  of  supervisors  in  allowing  the 
claim. 

In  Colusa  County  v.  De  Jamett,  55  Cal.  373,  the  action 
was  brought  to  restrain  the  defendant  as  county  auditor  from 
issuing  a  warrant  in  favor  of  one  Dyas  upon  a  claim  in  his 
favor,  which  had  been  allowed  against  the  county  for  legal 
services  rendered  by  him  for  said  county.  The  supreme 
court  held  that  there  was  nothing  in  the  complaint  to  author- 
ize the  interposition  of  a  court  of  equity.  Hence,  it  was  plain 
that  the  court  v/ould  not  be  justified  in  restraining  the  audi- 
tor, who  is  a  mere  ministerial  oflBcer,  from  issuing  his  warrant 
upon  a  claim  which  had  been  adjudged  by  the  proper  tri- 
bunal, the  claim  being  valid  upon  its  face  and  within  the 
scope  of  the  statutory  authority  of  the  board  of  supervisors. 

McFarland  v.  McCowen,  98  Cal.  329,  [33  Pac.  113],  is  a 
similar  case.  The  claims  therein  were  for  constable  fees  and 
were  allowed  by  the  board  of  supervisors.  The  auditor  re- 
fused to  draw  his  warrant  for  their  payment,  and  tlie 
supreme  court  declared  that  *'it  is  the  privilege  and  duty  of 
the  auditor  to  refuse  to  draw  his  warrants  upon  the  treas- 
urer for  claims,  which,  although  sanctioned  and  ordered  paid 
by  the  board  of  supervisors,  are  void  upon  their  face  for 
want  of  jurisdiction  in  the  board  of  supervisors,  or  showing 
an  excess  of  jurisdiction,  or  other  plain  and  palpabh  violation 
of  law." 
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In  the  absence  of  any  such  showing,  it  was  held  that  the 
decision  of  the  board  was  conclusive,  since  "there  should  be 
an  end  of  litigation  in  every  case,  and  when  a  case  has  once 
been  heard  upon  its  merits  and  fully  determined,  it  should 
be  held  conclusive  until  reversed,  modified,  or  set  aside  in  the 
mode  prescribed  by  law.*' 

In  the  case  of  McBride  v.  Newlin,  129  Cal.  36,  [61  Pac. 
577],  the  action  was  brought  by  a  taxpayer  to  enjoin  the 
board  of  supervisors  from  allowing  an  illegal  claim  against 
the  county  for  printing,  and  also  to  enjoin  the  auditor  and 
treasurer  from  acting  oflBcially  upon  such  claim.  The  fol- 
lowing statement  made  therein  is  manifestly  true:  **The 
board  of  supervisors,  being  the  body  clothed  with  quasi- 
judicial  functions,  is  the  appropriate  tribunal  to  pass  upon 
the  claim  which  it  is  alleged  will  be  allowed.  We  must  pre- 
sume that  the  board  will  do  its  duty,  and  if  the  claim  is 
illegal,  that  it  will  be  rejected." 

In  County  of  Santa  Cruz  v.  McPherson,  133  Cal.  282,  [65 
Pac.  574] ,  the  action  was  to  recover  money  from  the  defend- 
ants, to  whom  it  was  paid  by  reason  of  the  allowance  by  the 
board  of  supervisors  of  the  claim  of  the  former  against  the 
county  for  printing.  It  was  held  that  the  action  of  the  board 
was  a  conclusive  adjudication  of  the  claim,  since  it  was  of  a 
subject  matter  within  its  jurisdiction.  The  action  was 
sought  to  be  justified  by  virtue  of  section  8  of  the  County 
Government  Act  (Stats.  1893,  p.  347),  authorizing  and  direct- 
ing the  district  attorney  to  institute  suit  for  the  recovery  of 
money  paid  out  "without  authority  of  law." 

Such  claims  being,  however,  within  the  range  of  legal 
county  charges,  the  validity  of  the  alleged  indebtedness  could 
not  be  retried  in  said  suit,  and  the  determination  of  the  board 
of  supervisors  manifestly  constituted  the  "authority  of  law.'* 

County  of  Alameda  v.  Evers,  136  Cal.  132,  [68  Pac.  475], 
was  a  somewhat  similar  case,  and  it  was  held  that  the  action 
involved  a  collateral  attack  upon  the  order  of  the  board  of 
supervisors  and  that:  "From  the  decision  of  the  board  of 
supervisors  on  questions  of  fact  in  regard  to  matters  of  which 
it  had  jurisdiction,  there  is  no  appeal.  If  the  board  exceeds 
its  jurisdiction  or  allows  claims  which  are  illegal  upon  their 
face,  or  in  direct  violation  of  law,  there  is  a  remedy." 

County  of  Yolo  v.  Joyce,  156  Cal.  429,  [105  Pac.  125], 
was  in  principle  the  same  as  the  last  two  foregoing  citations, 
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and  it  was  held  that  the  action  of  the  board  in  allowing  the 
claim  could  not  be  reviewed  in  that  proceeding. 

The  contention  of  appellant  herein  that  the  district  attor- 
ney should  consult  the  board  of  supervisors  before  incurring 
such  expense  was  virtually  answered  in  said  decision  as  fol- 
lows: **  There  is  no  provision  of  the  law  which  requires  the 
district  attorney  to  consult  any  court  or  obtain  any  order 
therefrom  as  a  prerequisite  for  his  incurring  any  expense 
which  he  may  deem  proper  in  the  discharge  of  his  duties  in 
detecting  crime  or  prosecuting  criminal  cases.''  It  may  be 
said,  also,  that  there  is  no  provision  requiring  him  to  consult 
the  board  of  supervisors,  but  the  matter  is  left  to  his  dis- 
cretion in  the  first  instance.  It  is  true  that  in  the  Joyce  case 
it  was  declared  that  his  discretion  is  ultimately  to  be  re- 
viewed by  the  board  of  supervisors  alone,  and  when  that 
body  determines  that  the  discretion  has  been  properly  exer- 
cised, that  the  expense  was  necessarily  incurred  by  him  and 
the  charges  fair  and  reasonable,  ''that  is  the  end  of  the  mat- 
ter." But,  for  the  reason  already  pointed  out,  the  converse 
does  not  follow,  that  where  the  board  rejects  the  claim  "that 
is  the  end  of  the  matter.*' 

The  case  of  Victors  v.  Kelsey,  31  Cal.  App.  796,  [161  Pac. 
1006],  involved  the  question  of  the  authority  of  the  district 
attorney  to  incur  an  expense  in  securing  the  testimony  of  an 
expert  in  a  criminal  case.  The  board  of  supervisors  allowed 
the  claim,  but  the  treasurer  refused  to  pay  it,  and  it  was 
justly  held  by  this  court  on  appeal,  affirming  the  decision  of 
the  superior  court  of  Plumas  County,  that  the  board  of  super- 
visors acted  within  its  authority  in  determining  that  the  ex- 
pense was  a  just  charge  against  the  county,  and  that  the 
treasurer  had  no  discretion  in  the  matter,  but  that  it  was  his 
plain  duty  to  honor  the  warrant 

We  think  the  matter  can  be  summed  up  in  these  words: 
Where  a  claim  has  been  allowed  in  full  by  the  board  of 
supervisors,  if  it  be  within  the  jurisdiction  of  such  tribunal, 
it  can  only  be  attacked  by  a  suit  in  equity  on  the  ground  of 
fraud.  If  it  be  apparent  that  the  board  has  exceeded  its 
jurisdiction  in  the  allowance  of  the  claim,  the  order  may  bo 
nullified  through  an  action  brought  in  court,  or  such  order 
may  be  disregarded  and  treated  as  nugatory  by  any  officer 
who  is  called  upon  to  give  effect  to  the  invalid  determination 
of  the  board.     If,  however,  a  claim  within  the  power  of  the 
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board  to  allow  has  been  rejected,  or  allowed  only  in  part,  the 
decision  of  the  board  is  not  final,  but  by  virtue  of  the  statute 
the  claimant  may  bring  his  action  at  law  and  establish  his 
claim  against  the  county  as  fully  and  effectively  as  it  could 
be  by  a  favorable  order  of  the  board  in  the  first  instance. 

We  think  the  appeal,  it  being  upon  the  judgment-roll  alone, 
is  without  merit,  and  the  judgment  is,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[GiT.  No.  2156.    Seeond  Appellate  District.— ^une  4,  1918.] 

WILLIAM  LUTTON,  Appellant,  v.  WILLIAM  P.  RAU. 

Respondent. 

Landlord  and  Tenant — Assignment  or  Lease— Action  fob  Bentb — 
Appeal  pbom  Judgment — Bsoord — Presumption. — On  an  appeal 
from  a  judgment  on  nonsuit  in  an  action  to  recover  rents  accruing 
under  a  written  lease  subsequent  to  the  assignment  thereof,  where 
the  appeal  is  presented  upon  the  judgment-roll  and  a  meager  state- 
ment of  stipulated  facts,  it  must  be  assumed  under  the  pleadings 
and  judgment  that  when  the  assignment  was  made,  the  assignee 
entered  into  no  contract  with  the  lessor  affirmatively  binding  himself 
to  fulfill  the  covenants  of  the  lease,  other  than  such  obligations 
aa  would  be  imposed  bj  entrj  and  taking  possession  of  the  demised 
premises. 

Id. — Assignment  op  Leask— Obligations  to  Lessor. — An  occupant  of 
real  propertj  holding  possession  by  bare  assignment  of  the  lessee 
assumes  to  the  lessor  only  such  obligations  as  arise  out  of  the 
privity  of  estate  as  distinguished  from  those  arising  upon  privity 
of  contract. 

Id. — Termination  op  Liability — Right  op  Assignee. — A  covenant  to 
pay  rent  is  deemed  to  be  a  covenant  running  with  the  land,  and  an 
assignee  of  a  lessee,  in  the  absence  of  express  contract,  remains 
liable  only  for  the  payment  of  rent  during  the  period  of  his  occu- 
pancy, and  may  terminate  his  liability  by  reassignment. 

Id. — Second  Assignment — Evidence. — In  an  action  by  a  lessor  against 
an  assignee  of  the  lessee  for  rents  accruing  subsequent  to  an  as- 
signment in  turn  by  such  assignee  to  others,  evidence  of  the  latter 
assignment  was  properly  excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Ray  Howard,  for  Appellant 
Gates  &  Robinson,  for  Respondent. 

JAMES,  J. — In  this  action  judgment  of  nonsuit  was  en- 
tered against  the  plaintiff,  who  has  appealed.  The  suit  was 
brought  for  the  purpose  of  enforcing  a  demand  for  rent 
alleged  to  be  held  against  the  respondent  Rau  as  assignee  of 
the  codcfendants  named  herein  of  a  lease  to  certain  store- 
rooms located  in  the  city  of  Los  Angeles.  The  lease  was 
made  by  the  assignor  of  plaintiff  with  defendants  Roggy  & 
Runge,  a  copartnership.  It  was  alleged  that  this  lease  was 
afterward  assigned  to  respondent,  who  entered  upon  and 
occupied  the  premises  and  who  later  attempted  to  assign  his 
rights  to  other  persons.  It  was  to  recover  rents  accruing 
subsequent  to  the  last  alleged  assignment  that  the  action  was 
brought.  Judgment  by  default  was  entered  against  the 
lessees  Roggy  &  Runge.  The  appeal  being  presented  upon 
the  judgment-roll  and  a  meager  statement  of  facts,  we  must 
assume  that  the  evidence  was  suflScient  to  support  the  de- 
termination of  the  trial  judge  and  insufficient  to  support  the 
issues  tendered  by  the  plaintiff  in  his  complaint  as  to  all  mat- 
ters except  such  as  are  specifically  covered  by  the  stipulation 
of  facts.  We  are  required  to  assume,  then,  under  the  plead- 
ings and  judgment,  that  when  Roggy  and  Runge  assigned  to 
respondent  Rau,  Rau  entered  into  no  contract,  either  with 
his  assignors  or  the  lessor,  aflSrmatively  binding  himself  to 
fulfill  the  covenants  of  the  lease,  other  than  such  obligations 
as  would  by  implication  be  imposed  upon  him  because  of  his 
entry  and  assuming  possession  of  the  leased  premises.  It  is 
well-established  law  that  an  occupant  of  real  property  hold- 
ing possession  by  bare  assignment  of  the  lessee  assumes  to  the 
lessor  only  such  obligations  as  arise  out  of  the  privity  of 
estate  as  distinguished  from  those  arising  upon  privity  of 
contract.  (1  Washburn  on  Real  Property,  6th  ed.,  sees.  682, 
683 ;  also  sec.  1205,  vol.  2.)  A  covenant  to  pay  rent  is  deemed 
to  be  a  covenant  running  with  the  land — that  is,  covenant 
concerning  the  land  itself,  in  whosesoever  hands  it  may  be. 
{Allen  V.  Culver,  3  Denio  (N.  Y.),  284;  Salisbury  v.  Shirley, 
66  Cal.  223,  [5  Pac.  104] ;  Banetti  v.  Treat,  91  Cal.  223,  [14 
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L.  R.  A.  151,  27  Pac.  612].)  An  assignee  of  a  lessee,  in  the 
absence  of  express  contract,  remains  liable  only  for  the  pay- 
ment of  rent  during  the  period  of  his  occupancy,  and  may 
terminate  his  liability  by  reassignment.  (1  Tiffany  on  Land- 
lord and  Tenant,  pp.  987,  988;  Fletcher  v.  McFarlane,  12 
Mass.  43.) 

The  only  reference  to  evidence  received  or  offered  at  the 
trial  is  that  found  in  one  paragraph  of  the  stipulated  state- 
ment of  facts.  It  appears  that  the  plaintiff  offered  in  evi- 
dence a  written  assignment  made  by  respondent  to  one  Tyler, 
wherein  it  was  recited  that  respondent  Rau,  upon  a  certain 
consideration,  assigned  to  Tyler  all  his  interest  in  ''lease  of 
room  at  No.  524  South  Spring  Street,  together  with,"  etc. 
We  are  obliged  to  look  to  the  judgment  of  nonsuit,  which 
contains  recitals  not  presented  in  the  form  of  findings  of  fact, 
in  order  to  be  apprised  that  this  alleged  assignment  was  actu- 
ally offered  in  evidence.  In  the  recitations  referred  to  it 
is  set  out  that  the  assignment  was  offered  and  that  an  objec- 
tion thereto  was  sustained.  Conceding  that  the  record  is  in 
sufficient  form  to  properly  present  the  objection,  we  are  of 
the  opinion  that  no  error  was  committed  in  refusing  to  allow 
the  instrument  of  assignment  to  be  introduced  in  evidence. 
We  do  not  think  that,  under  the  authorities  hereinbefore 
cited,  the  production  of  such  an  assignment  would  aid  the 
plaintiff  in  making  out  his  claim  against  the  defendant  for 
rent  which  accrued  subsequent  to  the  date  of  the  transfer  of 
possession  of  the  premises  from  respondent  to  the  last  holder. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  1,  1918. 
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[av.  No.   2427.    First  Appellate  Distriet.^Jnne  4,  1918.] 

CLARENCE  GRANGE,  Respondent,  v.  AMERICAN 
NATIONAL  BANK  OP  SAN  FRANCISCO  (a  Corpo- 
ration),  Appellant. 

Claim  and  Dxliyebt— Yalus  of  Skcubities — Finding— Appeal. — In  an 
action  in  claim  and  delivery  for  the  recovery  of  certain  securities,  the 
appellate  court  is  concluded  by  the  finding  that  the  value  of  the  se- 
curities is  as  alleged,  no  segregation  of  the  different  securities  being 
made,  and  the  appellant  cannot  take  advantage  of  clerical  error  in  the 
recitfeil  of  the  value  of  a  portion  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  Clyde  Harms,  for  Appellant 

R.  P.  Henshall,  for  Respondent 

THE  COURT.— This  is  an  action  in  claim  and  delivery 
brought  for  the  recovery  of  certain  securities.  Plaintiff  had 
judgment  for  the  delivery  of  the  same,  and  in  the  event  that 
such  could  not  be  had,  then  for  the  sum  of  $3,155,  the  alleged 
total  value  thereof.  The  appeal  is  taken  on  the  judgment- 
roll  alone. 

Appellant  claims  that  the  judgment  should  be  reversed,  for 
the  reason  that  it  does  not  clearly  specify  what  is  to  be  done. 

There  is  no  merit  in  the  appeal.  The  claimed  uncertainty 
is  based  upon  recitals  with  reference  to  the  proceeds  had 
from  the  sale  of  certain  bonds  which  it  was  stipulated  might 
be  sold  pending  the  litigation.  With  this  change  the  find- 
ings follow  the  complaint,  and  judgment  is  given  for  the  re- 
turn of  the  unsold  specific  personal  property  described  there- 
in, together  with  the  sum  of  $1,764.33,  the  amount  received 
from  the  sale  of  the  bonds.  In  case  delivery  of  the  specific 
personal  property  cannot  be  had,  then  the  alternative  portion 
of  the  judgment  provides  for  an  amount  which  constitutes 
the  full  value  of  the  property  sued  for,  included  in  which 
is  the  sum  derived  from  the  sale.  There  is  no  uncertainty 
in  the  judgment 
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Appellant  further  seeks  to  take  advantage  of  a  clerical 
error  in  the  recital  of  the  valne  of  a  portion  of  the  securities 
sued  for.  The  complaint  recited  that  all  of  the  securities 
were  of  the  value  of  $3,155.  The  answer  alleged  their  value 
to  be  not  greater  than  the  sum  of  two  thousand  dollars.  The 
findings  and  judgment  determine  that  the  value  of  the  per- 
Bonal  property  sued  for  is  as  alleged,  no  segregation  of  the 
different  securities  being  made.  On  the  question  of  value 
we  are  concluded  by  the  finding. 

Judgment  afiSrmed. 


[Grim.  Ko.  784.    First  Appellate  Bittrlet-^ime  4,  1918.] 

THE   PEOPLB,  Respondent,  v.  LEO   KAWANANAKOA, 

Appellant. 

Gbhokal  Law — LubCXirt — Custodian  oy  Pbopbbtt. — A  person  not  hired 
for  a  serrant,  but  for  a  earetaker,  whose  prineipal  dutj  was  to  see 
that  no  one  took  anything  out  of  the  house  of  his  employer,  is 
guiltj  of  larceny,  and  not  of  embezzlement,  in  feloniously  taking 
personal  property  from  the  house. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jay  Monroe  Latimer,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan,  Dep- 
uty Attorney-General,  for  Respondent 

THE  COURT.— Defendant  was  charged  by  information 
with  the  crime  of  grand  larceny.  He  was  tried,  convicted, 
and  sentenced  under  the  indeterminate  sentence  law.  He  now 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  information  charged  the  defendant  with  havinir.  on 
or  about  November  10,  1916,  at  the  city  and  county  of  San 

S7  Cal.  App.— 2S 
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Francisco,  feloniously  taken  an  electric  lamp,  one  lot  of 
silverware,  one  lot  of  cut  glass,  certain  pictures,  a  sewing- 
box,  and  one  lot  of  linen,  the  same  being  the  personal  prop- 
erty of  C.  E.  Blanchard. 

Defendant  makes  no  point  on  this  appeal  other  than  that 
of  the  sufficiency  of  the  evidence.  As  to  this  he  claims  that 
the  evidence  is  insufficient  in  four  respects,  namely:  (1)  That 
there  is  no  proof  that  the  property  in  question  was  that  of 
the  complaining  witness;  (2)  that  the  evidence  failed  to 
show  that  the  property  was  stolen  by  defendant  from 
Blanchard;  (3)  that  the  evidence  was  insufficient  to  show 
that  the  value  of  the  articles  stolen  was  more  than  fifty  dol- 
lars; (4)  that  there  is  a  variance,  in  that  the  crime  proven 
is  that  of  embezzlement  and  not  larceny. 

An  examination  of  the  record  discloses  that  there  is  no 
merit  in  points  1,  2,  and  3.  As  to  the  fourth,  appellant's 
contention  is  that  the  defendant  was  shown  to  be  a  servant 
who  fraudulently  appropriated  property  which  had  come  into 
his  care  by  virtue  of  his  employment  as  such  servant,  and 
that  this  brought  him  within  the  provisions  of  section  508 
of  the  Penal  Code.  But  in  making  this  contention  counsel 
overlooks  the  fact  established  by  the  complaining  witness' 
testimony,  that  the  defendant  was  a  mere  caretaker  of  his 
premises,  whose  principal  duty  was  to  see  that  no  one  took 
anything  out  of  the  house.  Quoting  the  record:  **A.  He  was 
not  hired  for  a  servant.  He  was  hired  for  a  caretaker.  Q. 
And  as  a  caretaker,  what  were  his  duties?  A.  To  look  after 
the  house  and  see  that  it  was  kept  clean,  and  that  nobody 
took  anything  out  of  it,  principally." 

Counsel  erroneously  assumes  that  because  the  defendant 
was  possibly  a  custodian  of  the  property,  the  same  was  in  his 
possession;  but  he  overlooks  the  distinction  between  posses- 
sion and  custody.  This  distinction  is  quite  appropriately 
pointed  out  in  Bishop's  New  Criminal  Law,  volume  2,  page 
486: 

**Sec.  824.  1.  Possession  and  custody  are  in  this  branch 
of  the  law  widely  distinguishable.  There  can  be  no  trespass 
against  the  custody;  it  is  always  against  the  possession,  and 
it  can  be  committed  as  well  by  the  custodian  as  by  any  other 
person.     For  example — 

**2.  Servant.  When  a  master's  goods  in  possession  come 
within  the  handling  of  the  servant,  the  latlcr  has  in  law  no 
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more  than  a  custody  of  them,  the  possession  remaining  in  the 
former.  Therefore  the  servant  may  commit  larceny  of  them, 
as,  if  a  clerk  in  a  store  feloniously  remove  goods  from  it,  this 
is  larceny.  .  .  . 

**3.  Custodian  Generally.  Where  any  person,  whether 
servant  or  not,  has  the  bare  charge  or  care  of  another's 
effects,  'the  legal  possession,'  observes  East,  'remains  in  the 
owner;  and  the  party  may  be  guilty  of  trespass  and  larceny 
in  fraudulently  converting  the  same  to  his  own  use.'  " 

Thus  it  was  held  in  the  case  of  People  v.  Belden,  37  Cal. 
51,  where  a  livery-stable  owner  had  employed  the  defendant 
as  caretaker  of  his  livery-stable,  and  although  the  owner  was 
absent  and  the  defendant  was  in  charge  at  the  time  the  latter 
asported  certain  horses,  the  defendant  was  guilty  of  larceny 
and  not  embezzlement.  The  court  there  said:  "The  defend- 
ant occupied  only  the  relation  of  servant  to  McComb,  and 
although  he  had  labors  and  duties  to  perform  in  respect  to 
the  horses,  he  was  not  intrusted  with  them  in  the  sense  of  the 
statute." 

This  fourth  contention  of  the  appellant  must,  therefore,  be 
disallowed. 

The  judgment  and  order  are  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  3,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  1,  1918. 


[Oim.  No.  598.    Second  Appellate  District. — June  4,  1918.] 
THE  PEOPLE,  Respondent,  v.  H.  B.  SANSOM",  Appellant. 

CsiiiiNAL  Law  —  Mailing  of  Forged  Check  —  Collection  in  Another 
State — Crime  Partly  Committed  in  Tras  State. — Under  section 
27  of  the  Penal  Code,  which  provides  that  all  persons  who  commit, 
in  whole  or  in  part,  any  crime  within  this  state,  are  liable  to  pun- 
ishment under  the  laws  of  this  state,  a  person  who  mailed  a  forged 
check  in  a  foreign  country  to  a  bank  in  this  state  with  instruc- 
tions to  such  bank  to  mail  the  check  for  collection  to  a  bank  in 
another  state  is  guilty  of  a  crime  committed  in  part  within  this 
state,  and  is  liable  to  punishment  therefor. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  MeCormiek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Guy  Eddie,  and  Chas.  R.  Morfoot,  for  Appellant 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn,  Dep- 
uty Attorney-General.,  and  Jerry  H.  Powell,  for  Respondent. 

CONREY,  P.  J.— Forgery.  The  defendant  appeals  from 
the  judgment,  and  from  an  order  denying  his  motion  for  a 
new  trial. 

The  information  in  this  case  charges  that  on  or  about  the 
eighteenth  day  of  October,  1917,  at  the  county  of  Los  An- 
geles, state  of  California,  the  defendant  had  in  his  possession 
a  check  in  writing  for  the  payment  of  money,  and  then  and 
there,  knowing  the  same  to  be  a  forged  check,  did  willfully, 
etc.,  utter,  publish,  and  pass  the  said  check  with  the  name 
of  Alice  G.  Sowle  falsely  signed  thereon  as  true  and  genuine, 
with  the  intent  then  and  there  and  thereby  to  cheat  and  de- 
fraud the  said  Alice  G.  Sowle,  the  Bank  of  Bisbee,  a  corpora- 
tion, and  the  Continental  National  Bank,  a  corporation. 

At  all  times  mentioned  herein  Alice  G.  Sowle  had  on  de- 
posit in  the  Bank  of  Bisbee  the  sum  of  $5,512.76.  The  check 
in  question  called  for  that  sum  and  was  made  payable  to  the 
order  of  Continental  National  Bank.  On  the  seventeenth 
day  of  September,  1917,  the  defendant,  under  the  name  of 
Hemdon  McNeil,  opened  an  account  in  the  Continental  Na- 
tional Bank.  On  or  about  the  eighteenth  day  of  October, 
1917,  the  Continental  National  Bank  received  by  mail  the 
check  in  question,  together  with  a  letter  signed  by  the 
defendant  under  the  name  Herndon  McNeil.  That  letter  was 
dated  Tia  Juana,  Mexico,  October  16,  1917,  and  instructed 
the  bank  as  follows:  **I  hand  you  a  check  of  Alice  G.  Sowle 
for  $5,512.76  payable  to  yourselves,  which  kindly  collect  and 
credit  my  account  with  the  proceeds.  Mail  the  receipt  for 
the  check  and  advice  of  payment  to  me  at  General  Delivery, 
Los  Angeles.''  The  bank  forwarded  the  check  to  the  Bank 
of  Bisbee,  Arizona,  and  that  bank  refused  payment  on  the 
ground  that  the  check  was  forged.  The  evidence  shows  that 
in  fact  it  was  forged. 
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We  will  state  defendant's  principal  ground  of  appeal  in 
the  words  of  his  counsel,  as  follows:  ''It  is  the  contention 
of  the  defendant  that  no  crime  was  conunitted  within  the 
jurisdiction,  of  the  state  of  California,  for  the  reason  that 
as  far  as  the  proof  shows  the  check  was  mailed  from  Tia 
Juana,  Mexico,  and  if  forged  was  presumptively  forged  there 
and  sent  to  the  bank  in  Los  Angeles,  with  such  instructions 
to  the  said  bank  as  would  require  the  said  bank,  as  the  agent 
of  the  defendant,  to  mail  the  check  to  Arizona  for  collection, 
so  that  there  could  be  no  uttering  of  the  said  check  in  Cali- 
fornia, and  that  the  uttering  did  not  take  place  until  the 
check  was  presented  to  the  Bank  of  Bisbee,  in  the  state  of 
Arizona,  for  payment.  So  that  neither  one  of  the  elements 
necessary  to  constitute  the  offense  as  charged  in  the  informa- 
tion against  this  defendant  was  consummated  or  carried  out 
in  California.  Defendant  raised  the  question  of  venue  on 
a  motion  for  an  instructed  verdict  in  the  trial  of  this  cause 
and  by  a  motion  in  arrest  of  judgment  and  for  a  new  trial. 
All  of  these  motions  were  denied." 

The  bank  did  not  keep  the  envelope  in  which  it  received 
the  letter  from  the  defendant,  and  there  is  no  testimony 
stating  what  place  of  mailing  was  shown  by  postmark  on  the 
envelope. 

Defendant  contends  that  the  court  erred  in  instructing  the 
jury  that  the  mailing  of  the  check  by  the  bank  at  Los  An- 
geles to  Bisbee,  Arizona,  constituted  an  uttering  of  the  check 
in  California.  The  instruction  is  as  follows:  "If  you  believe 
the  evidence  of  the  prosecution,  that  under  such  evidence  the 
Continental  Bank  was  the  agent  of  the  defendant,  and  if  you 
have  a  reasonable  doubt  whether  or  not  such  bank  did  any 
overt  act  toward  passing  or  uttering  the  forged  check  if 
any  you  must  give  the  defendant  the  benefit  of  that  doubt 
if  any.  If,  however,  you  believe  beyond  all  reasonable  doubt 
that  the  defendant,  knowing  the  said  check  to  be  false,  forged 
and  counterfeited,  mailed  the  same  to  said  Continental  Bank 
at  Los  Angeles,  California,  with  the  intent  and  design  that 
said  bank  should  pass  and  utter  the  same  by  causing  it  to  be 
presented  to  the  Bank  of  Bisbee,  of  Bisbee,  Arizona,  and  if 
you  further  believe  beyond  all  reasonable  doubt  that  the  said 
Continental  Bank,  upon  receiving  the  said  false,  forged,  and 
counterfeited  check  if  any,  did  in  Los  Angeles  County,  state 
of  California,  place  the  same  in  the  United  States  mails  ad* 
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dressed  to  the  Bank  of  Bisbee,  at  Bisbee,  Arizona,  with  post- 
age prepaid,  and  with  the  intent  and  for  the  purpose  of 
causing  the  same  to  be  presented  to  the  said  Bank  of  Bisbce, 
then  you  are  instructed  that  you  should  find  the  defendant 
guilty,  and  that  it  is  wholly  immaterial  whether  anyone  was 
defrauded  or  not,  and  is  likewise  immaterial  where  the  de- 
fendant was  when  he  caused  said  forged  cheek  to  be  placed 
in  possession  of  the  said  Continental  Bank,  if  he  did  so." 

Section  27  of  the  Penal  Code  of  California  provides  that 
**A11  persons  who  commit,  in  whole  or  in  part,  any  crime 
within  this  state,"  are  liable  to  punishment  under  the  laws 
of  this  state.  In  People  v.  Botkin,  132  Cal.  232,  [84  Am.  St. 
Rep.  39,  64  Pac.  286],  the  case  then  before  the  supreme  court 
was  stated  as  follows:  "Defendant,  in  the  city  and  county 
of  San  Francisco,  state  of  California,  sent  by  the  Unite<l 
States  mail  to  Elizabeth  Dunning,  of  Dover,  Delaware,  a 
box  of  poisoned  candy,  with  intent  that  said  Elizabeth  Dun- 
ning should  eat  of  the  candy  and  her  death  be  caused  there- 
by. The  candy  was  received  by  the  party  to  whom  addressed, 
she  partook  thereof,  and  her  death  was  the  result.  Upovi 
these  facts  may  the  defendant  be  tried  for  the  crime  of  mur- 
der in  the  courts  of  the  state  of  California  T"  The  court 
then  quoted  section  27  of  the  Penal  Code  and  stated  its  con- 
clusion as  follows:  **The  acts  of  defendant  constituted  mur 
der,  and  a  part  of  those  acts  were  done  by  her  in  this  state. 
Preparing  and  sending  the  poisoned  candy  to  Elizabeth  Dun- 
ning, coupled  with  a  murderous  intent,  constituted  an 
attempt  to  commit  murder,  and  defendant  could  have  been 
prosecuted  in  this  state  for  that  crime,  if,  for  any  reason, 
the  candy  had  failed  to  fulfill  its  deadly  mission.  That 
being  so — those  acts  being  sufficient,  standing  alone,  to  con- 
stitute a  crime,  and  those  acts  resulting  in  the  death  of  the 
person  sought  to  be  killed — nothing  is  plainer  than  that  the 
crime  of  murder  was  in  part  committed  within  this  state. 
The  murder  being  committed  in  part  in  this  state,  the  section 
of  the  law  quoted  declares  that  persons  committing  murder 
under  those  circumstances  *are  liable  to  punishment  under 
the  laws  of  this  state.'  The  language  quoted  can  have  but 
one  meaning,  and  that  is :  a  person  committing  a  murder  in 
part  in  this  state  is  punishable  under  the  laws  of  this  state, 
the  same  as  though  the  murder  was  wholly  committed  in  this 
state." 


Digiti 


zed  by  Google 


June,  1918.)  Connell  v,  McQahib.  439 

So  here,  when  the  defendant  caused  his  agent  to  send,  and 
it  did  send,  the  forged  check  to  the  Bank  of  Bisbee  to  be 
paid  by  that  bank,  and  the  check  so  sent  was  received  by 
the  Bank  of  Bisbee,  then,  if  not  before,  he  was  guilty  of 
forgery  by  an  attempt  to  pass  the  check,  knowing  its  true 
character,  and  with  intent  to  defraud.  (Pen.  Code,  sec.  470.) 
And  if  for  some  reason  the  check  had  failed  to  reach  the 
Bank  of  Bisbee,  defendant  could  have  been  convicted,  under 
the  information  in  this  case,  of  an  attempt  to  commit  the 
offense.  (Pen.  Code,  sees.  664,  1159;  People  v.  Oaies,  142 
Cal.  12,  [75  Pac.  337].)  "That  being  so— those  acts  being 
sufficient,  standing  alone,  to  constitute  a  crime,'*  and  those 
acts  resulting  in  the  actual  completion  of  the  crime  charged, 
** nothing  is  plainer  than  that  the  crime  of"  forgery  **was 
in  part  committed  within  this  state,"  and  the  defendant  is 
liable  to  punishment  as  provided  by  section  27  of  the  Penal 
Code,  because  he  did  commit,  in  part,  a  crime  within  this 
state.  We  think  that  the  instruction  in  question  was  a  cor- 
rect statement  of  the  law. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  1,  1918. 


[Civ.  No.  2263.    First  Appellate  District.— June  5,   1918.] 

ELIZABETH  M.  CONNELL,  Administratrix,  etc..  Appel- 
lant, V.  ROBERT  J.  McGAHIE  et  al.,  Respondents. 

Injunction  —  Trespass  upon  Tide-land  Lots  —  Cboss-complaint  As- 
serting Easement  —  Description  of  Property  —  Sufficiency  of 
Oross-complaint. — In  an  action  to  enjoin  the  defendants  from 
trespassing  upon  tide-land  lots,  wherein  they  by  cross-complaint 
sought  to  subject  the  lots  to  a  private  easement  for  a  right  of  way 
for  a  wharf,  the  cross-pleading  sufficiently  describes  the  property 
by  referring  to  it  as  "Ackerman's  Cove,"  and  alleging  that  the  same 
is  the  property  described  in  the  plaintiff's  complaint|  the  easement 
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not  being  directed  to  anj  part  of  the  lands,  but  affecting  the  entire 
tract. 

lb. — Public  and  Privatb  BIasement  in  Same  Waters  —  Cboss-cov- 
PLAINT  NOT  Inconsistent. — In  such  an  action,  there  is  no  fatal 
contradiction  in  alleging  in  the  cross-complaint  a  public  easement 
for  the  use  of  alleged  navigable  waters  and  a  private  easement  con- 
sisting in  part  of  the  same  use  of  the  identical  waters,  since  they 
are  based  upon  separate  and  distinct  rights. 

Id. — Enfobosmbnt  or  Bights  —  Bioht  of  Lessee  of  Easement. — A 
lessee  of  a  right  of  waj  for  a  wharf  has  the  right  to  file  a  eross- 
eomplaint  asserting  his  rights  under  the  easement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County.     Edgar  T.  Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  P.  Marshall,  and  Walter  J.  Thompson,  for  Appel- 
lant. 

Thos.  P.  Boyd,  and  Robert  J.  McOahie,  in  pro.  per.,  for 
Respondents. 

THE  COURT.— This  is  an  appeal  from  a  judgment  declar- 
ing  certain  land  subject  to  an  easement  and  prohibiting  in- 
terference  with  the  same. 

The  complaint  alleged  ownership  in  plaintiff  of  certain 
tide-land  lota  situated  in  Marin  County,  to  which  he  de- 
raigned  title  from  the  state  by  deed  to  his  predecessors  from 
the  board  of  tide-land  commissioners.  Upon  these  lots  clam- 
beds  had  been  established,  and  to  protect  the  clams  from 
predatory  fish,  plaintiff  had  erected  and  maintained  fences 
thereon.  He  complained  that  the  defendants  had  trespassed 
upon  the  property,  broken  down  his  fences,  thereby  admitting 
the  predatory  fish  to  the  clam-beds,  to  the  consequent  de- 
struction of  the  clams,  for  which  he  sought  damages  and  an 
injunction  agrainst  future  threatened  injury.  To  this  com- 
plaint defendants  filed  a  joint  answer  and  cross-complaint, 
bringing  in  also  another  party  defendant.  The  defendant 
Ackerman  in  his  cross-complaint  pleaded  that  his  codefend- 
ants,  the  Reeds,  were  the  owners  of  the  upland  known  as 
Strawberry  Point  surrounding  "Ackerman's  Cove,"  which, 
it  appears  from  the  pleadings,  is  the  name  by  which  plain- 
tiff's lands  are  known,  and  were  also  the  owners  of  a  private 
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easement  to  construct  and  maintain  a  wharf  across  the  tide- 
lands  and  out  into  the  waters  of  ''Ackerman's  Cove,"  and 
a  further  right  to  the  use  of  the  waters  of  San  Francisco  Bay 
covering  the  cove  for  landing  and  mooring  purposes  for  150 
feet  on  either  side  of  the  wharf,  with  the  right  of  way  from 
the  end  of  the  wharf  across  the  waters  of  San  Francisco 
Bay  covering  the  cove  to  the  channel  of  the  bay.  He  fur- 
ther alleged  that  the  wharf  had  been  erected  and  maintained 
many  years  prior  to  the  commencement  of  the  action,  and 
that  cross-complainant  was  a  tenant  of  the  Reeds,  renting  one 
acre  of  land  from  them  bordering  on  "Ackerman's  Cove," 
together  with  the  private  easement  above  referred  to ;  that  he 
had  erected  a  residence  and  boathouse  on  the  leased  prem- 
ises, and  engaged  in  the  business  of  fishing  and  renting  boats, 
and  that  plaintiff  had  destroyed  the  wharf  and  prevented  its 
rebuilding,  and  had  built  a  fence  across  "Ackerman's  Cove," 
thereby  obstructing  access  to  his  leased  land,  and  destroying 
his  business.  He  also  averred  that  the  waters  covering  Ack- 
erman's  Cove  are  part  of  the  navigable  waters  of  the  state, 
and  that  plaintiff  had  only  a  public  right  of  fishing  and  navi- 
gation thereon  common  to  all  citizens. 

This  pleading  in  substance  contains  all  the  allegations  of 
the  other  pleadings  of  the  defendants,  and  the  recital  of  the 
facts  contained  therein  is  all  that  is  necessary  for  a  discus- 
sion of  the  case. 

To  this  cross-complaint  plaintiff  interposed  a  demurrer, 
which  was  overruled,  and,  plaintiff  failing  to  answer,  his 
default  was  regularly  entered,  and  evidence  being  intro- 
duced in  support  thereof,  judgment  was  entered  by  the  court 
in  favor  of  said  cross-complainant.  No  separate  judgment 
upon  the  default  was  ever  entered,  it  being  incorporated  in 
the  final  judgment  between  all  the  parties. 

Upon  the  pleadings  of  the  other  defendants  the  case  went 
to  trial,  and  judgment  was  against  plaintiff  and  in  favor  of 
cross-complainants.  The  court  found  that  plaintiff  was  the 
owner  of  the  land  described  in  the  complaint,  but  that  it  was 
subject  to  two  easements:  One  in  favor  of  the  Reeds  for  a 
right  of  way  for  a  wharf  and  the  use  of  the  navigable  waters 
of  the  bay  of  San  Francisco,  and  the  other  a  public  easement 
for  the  use  of  those  waters  for  navigating,  hunting,  and 
fishing.    As  conclusions  of    law  the  court  found    that   the 
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Reeds  were  entitled  to  one  hundred  dollars  damages;  that 
they  were  the  owners  of  the  private  easement  claimed  by 
them,  and  that  an  injunction  issue  restraining  plaintiff  from 
interfering  with  the  private  easement  or  from  maintaining 
a  fence  on  any  of  his  land  which  interfered  with  the  free 
use  of  the  waters  of  Ackerman's  Cove  for  hunting,  fishing, 
or  navigating.  Formal  judgment  followed,  in  which  it  was 
also  decreed  that  defendant  and  cross-complainant  Ackerman 
have  judgment  from  plaintiff  for  the  sum  of  $970  damages, 
and  that  he  have  an  order  removing  the  fence  and  a  per- 
manent injunction  restraining  plaintiff  from  ever  erecting 
any  fence  or  obstruction  upon  his  lands,  and  further,  that 
an  injunction  issue  against  plaintiff  from  in  any  manner 
obstructing  the  free  use  of  the  waters  covering  the  lands  by 
citizens  of  the  state  for  the  purpose  of  hunting,  fishing,  or 
navigation. 

A  motion  for  a  new  trial  was  had,  which  was  granted 
**  except  as  to  the  issues  raised  by  the  cross-complaint  of 
Ackerman."    From  this  order  plaintiff  has  appealed. 

It  is  the  claim  of  plaintiff  that  the  judgment,  in  so  far  as 
the  same  rests  upon  such  cross-complaint,  should  be  reversed. 
As  we  view  the  record,  the  only  question  that  is  presented 
for  our  consideration  is  the  sufiiciency  of  the  pleading  to 
support  the  judgment.  Afiide  from  this  question,  it  is  first 
urged  as  ground  for  reversal  that  the  court  erred  in  insert- 
ing in  the  order  granting  the  new  trial  the  proviso  excepting 
from  its  operation  the  issues  raised  by  the  cross-complaint 
of  Ackerman.  In  this  behalf  it  is  argued  that  plaintiff's 
motion  for  a  new  trial  was  both  in  fact  and  by  legal  intend- 
ment directed  solely  to  the  issues  of  plaintiff's  complaint  and 
the  cross-complaints  of  the  Beeds,  together  with  the  respec- 
tive answers  thereto,  and  was  not,  and  could  not  be,  directed 
toward  the  Ackerman  cross-complaint,  for  the  reason  that 
a  motion  for  a  new  trial  does  not  lie  to  a  default  judgment. 
Plaintiff  having  failed  to  answer  the  cross-complaint  of 
Ackerman,  the  couii;  was  undoubtedly  without  power  to  grant 
the  motion  for  a  new  trial  as  to  the  issues  raised  by  this 
cross-complaint.  It  is  manifest,  however,  tliat  the  mention 
by  the  trial  court  of  the  Ackerman  cross-complaint  was  a 
mere  matter  of  precaution  made  for  the  sole  purpose  of  pro- 
tecting Ackerman,  and  in  no  manner  affected  his  judgment. 
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As  to  the  sufBciency  of  the  pleading  it  is  argued  by  the 
appellant  that  the  eross-complaint  does  not  state  a  cause  of 
action,  for  the  reason  that  it  utterly  fails  to  describe  the 
property  claimed  to  be  subject  to  the  easement. 

The  land  over  which  the  right  of  way  is  claimed  is  there 
referred  to  as  "Ackerman's  Cove,"  which  it  is  alleged  is  the 
property  described  in  plaintiff's  complaint.  The  asserted 
private  easement  is  not  directed  to  any  particular  part  or 
parcel  of  plaintiff's  lands,  but,  according  to  the  allegations, 
affects  the  entire  tract.  Under  these  circumstances  we  are 
of  the  opinion  that  the  description  designating  the  lands  sub- 
ject to  the  easement  in  the  manner  indicated  is  suflScient. 

Again,  it  is  contended  that  the  cross-complaint  is  fatally 
contradictory,  in  that  it  alleges  a  public  easement  for  the  use 
of  alleged  navigable  waters,  and  a  private  easement  consist- 
ing in  part  of  the  same  use  of  the  identical  waters. 

We  see  nothing  contradictory  in  these  allegations.  They 
are  based  upon  separate  and  distinct  rights. 

Equally  without  merit  is  the  claim  that  Ackerman  is  not 
entitled  to  assert  a  cross-complaint.  It  is  alleged  by  him 
that  his  lessors  were  the  owners  of  a  right  of  way  over  the 
property  described  in  plaintiff's  complaint,  and  that  he  as 
lessee  had  been  for  more  than  seventeen  years  in  the  use  and 
possession  of  this  right.  It  thus  appears  that  the  relief  de- 
manded affects  the  property  to  which  the  action  relates,  and 
this  is  sufficient  to  entitle  him  to  the  relief.  (Code  Civ. 
Proc,  sec.  442.)  And  an  occupant  of  any  estate  in  a  dom- 
inant tenement  may  maintain  an  action  for  the  enforcement 
of  an  easement  attached  thereto.  (Civ.  Code,  sec.  809.  See, 
also,  7  Cyc  PI.,  p.  256.) 

The  judgment  is  further  assailed  for  the  reason  that  a 
portion  thereof  prohibits  the  obstruction  of  the  free  use  of 
the  waters  covering  the  lands  by  the  residents  and  citizens 
of  the  state  for  hunting,  fishing,  and  navigating,  which  por- 
tion, it  is  claimed,  is  unwarranted. 

The  grant  of  the  tide-lands  in  question  from  the  state  to 
plaintiff's  predecessors  was  under  the  act  of  March  30,  1868. 
(Stats.  1867-68,  p.  716.)  It  is  conceded  that  under  the  au- 
thority of  Knudson  v.  Kearney,  171  Cal.  250,  [152  Pac.  541], 
this  portion  of  the  judgment  is  without  warrant  and  should 
be   eliminated  therefrom.    This   authority,  however,  in  no 
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manner  affects  the  private  easement  adjudged  to  exist  in 
favor  of  cross-complainant.  This  right  was  claimed  to  have 
accrued  to  him  long  subsequent  to  the  date  of  the  grant. 

Other  points  do  not  require  consideration. 

For  the  reasons  given  the  judgment  in  favor  of  Acker- 
man,  modified  in  the  particular  indicated,  is  aflSrmed,  said 
respondent  to  recover  his  costs  upon  this  appeal. 


[<CiY,  No.  2261.    Second  Appellate  District. — June  6,  1918.] 

WILLIAM  SEA,  Jr.,  Respondent,  v.  J.  P.  LORDEN, 

Appellant. 

Appeal — Ai/tebnativb  Method — Printing  of  Beoobd  in  BoiEr. — ^On  an 
appeal  taken  under  the  alternative  method,  the  parties  must  print 
in  their  briefs  such  portions  of  the  record  as  they  desire  to  call 
to  the  attention  of  the  court. 

Id. — Typewritten  Transcripts  not  Reviewable. — Appellate  courts  will 
not  look  to  the  typewritten  transcripts  filed  under  the  alternative 
method  of  appeal  for  the  purpose  of  determining  whether  grounds 
exist  for  the  reversal  of  the  judgment  appealed  from. 

Open  Account — Allowance  of  Interest. — In  an  action  for  the  rea- 
sonable value  of  goods  on  an  open  account,  interest  is  allowable 
only  from  the  date  upon  which  the  balance  is  ascertained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Welch,  and  B.  S.  Gregory,  for  Appellant 

William  Sea,  Jr.,  in  pro,  per,,  for  Respondent, 

WORKS,  J.,  pro  iem, — ^This  is  an  appeal  prosecuted  under 
what  is  known  as  the  alternative  method,  a  method  character- 
ized  by  Mr.  Justice  Shaw  in  Estate  of  Oamble,  166  CaL  253, 
[135  Pac.  970],  as  ''a  pitfall  for  the  unwary."  Such  it  has 
been  and  such  it  continues  to  be,  but  the  virtue  of  continually 
calling  the  attention  of  the  profession  to  the  repeated  depart- 
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ures  from  proper  procedure  under  the  method  has  had  little 
more  reward  than  that  wliich  is  said  to  be  virtue's  own.  These 
remarks  are  prompted  by  the  fact  that  the  present  case  exhibits 
another  instance  of  a  failure  to  observe  the  provisions  of  sec- 
tion 953c  of  the  Code  of  Civil  Procedure,  to  the  effect  that,  on 
an  appeal  under  the  alternative  method,  the  parties  must  print 
in  their  briefs  "such  portions  of  the  record  as  they  desire  to 
call  to  the  attention  of  the  court."  In  a  recent  opinion  wc 
have  cited  many  cases  to  the  proposition  that  "appellate 
courts  will  not  look  to  the  typewritten  transcripts  filed  under 
the  alternative  method  of  appeal  for  the  purpose  of  determin- 
ing whether  grounds  exist  for  the  reversal  of  the  judgment 
appealed  from"  {Barker  Bros.  v.  Joos,  36  Cal.  App.  311,  [171 
Pac.  1085]).  In  the  present  case  there  has  been  some  effort 
to  comply  with  the  rule  requiring  a  printing  in  the  briefs  of 
the  necessary  parts  of  the  record,  but  enough  does  not  appear 
to  enable  us  to  pass  upon  the  questions  which  the  appellant 
seeks  to  present  upon  the  appeal,  with  the  exception  of  the 
one  which  we  discuss  below. 

The  statements  of  facts  in  the  briefs  of  the  respective  par- 
ties agree  in  showing,  and  extracts  from  the  findings  of  fact 
indicate,  that  the  action  is  one  to  recover  the  reasonable  value 
of  goods  sold  and  delivered.  The  statements  of  fact  made  in 
the  brief  of  the  respondent,  and  the  direction  for  judgment 
as  stated  in  the  findings,  printed  in  appellant's  brief,  show 
that  the  trial  court  in  its  judgment  allowed  interest  upon 
the  claim  sued  on  from  the  date  of  the  last  delivery  of  goods ; 
but  in  an  action  for  the  reasonable  value  of  goods  on  an 
open  account  interest  is  allowable  only  from  the  day  upon 
which  a  balance  is  ascertained,  {Erickson  v.  Stockton  &  T. 
C.  B.  Co,,  148  Cal.  206,  [82  Pac.  961] ;  Merchants*  Collection 
Agency  v.  Oopcevic,  23  Cal.  App.  216,  [137  Pac.  609].)  The 
judgment  itself  is  not  before  us  in  the  printed  briefs,  but  wc 
may  safely  direct  a  modification  of  it  by  striking  out  any 
language  it  contains  making  an  allowance  of  interest  from 
any  date.  Under  the  decisions  above  cited,  the  respondent 
is  entitled  to  interest  only  from  the  date  of  the  judgment, 
and  he  Is  allowed  that  by  operation  of  law  (Civ.  Code,  see. 
1920;  Code  Civ.  Proc,  sec.  1035). 

The  judgment  is  modified  by  striking  therefrom  such  part 
thereof  as  allows  interest  on  the  principal  sum  for  which 
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judgment  is  awarded  the  respondent,  and  as  so  modified  it 
is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  1,  1918. 


[€!▼.  No.  2263.    Second  Appellate  District.— June  5,  1918.] 

PETER  CEREMONY,  Respondent,  v.  F.  L.  DRUMMOND. 
Defendant;  PACIFIC  COAST  CASUALTY  COMPANY 
(a  Corporation),  Appellant. 

AonoN  ON  Bond — Building  Ck)NTRACT — Payment  of  Monet — Plead 
ING — Sufficiency  of  Complaint — Supplemental  Complaint. — In 
an  action  on  a  building  contractor's  bond,  if  the  complaint  as  origi 
nallj  filed  was  not  sufficient,  in  that  it  failed  to  show  at  the  date  of 
the  commencement  of  Che  suit  the  plaintiff  had  actaallj  paid  out  the 
money,  reimbursement  of  which  was  sought  in  the  action,  it  couM 
not  be  helped  out  by  supplemental  complaint  filed  thereafter. 

Id. — Breach  of  Conteact — SuFPiriENCY  of  Complaint. — In  such  an 
action,  an  allegation  that  the  contractor  did  not  pay,  as  required  bj 
the  bond,  all  claims  for  labor  and  material,  and  that  certain 
enumerated  claims  were  made  for  materials  alleged  to  have  been  fur- 
nished to  be  used,  and  actually  used,  in  the  construction  of  the 
building,  was  sufficient  to  show  a  breach  of  contract. 

Id. — Action  on  Bond — Actual  Payment  of  Claims  Unnecessaby. — 
Under  a  bond  guaranteeing  payment  by  the  contractor  of  all  claims 
for  labor  and  material,  where  the  contractor  made  default,  the  owner 
could  maintain  an  action  on  the  bond  without  actually  satisfying  such 
claims. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Riverside.     Hugh  II.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

V.  J.  Cobb,  for  Appellant. 

Miguel  Estudillo,  for  Respondent 
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JAMES,  J. — The  defendant  Casualty  Company  appeals 
from  a  judgment  entered  in  this  action  favorable  to  the  plain- 
tiflE. 

A  contract  having  been  made  between  the  plaintiff  as 
owner  and  defendant  Drummond  as  contractor,  the  appel- 
lant Casualty  Company  became  surety  for  the  contractor  that 
the  contract  would  be  faithfully  performed.  The  general 
obligation  of  the  surety  was  expressed  in  that  clause  of  the 
undertaking  which  guaranteed  that  the  contractor  would 
pay  in  full  the  claims  of  all  persons  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the  work.  Plaintiff 
in  his  complaint  alleged  that  the  contractor  neglected  and 
failed  to  comply  with  the  terms  of  his  contract  and  failed 
to  pay  for  labor  and  materials  in  excess  of  the  contract  price 
(specifying  names  of  claimants  and  amounts),  which  labor 
and  materials  it  was  further  alleged  "were  furnished  to  be 
used  and  were  used  in  the  construction  of  said  building." 
Allegations  followed  to  the  effect  that  the  contractor's  debt- 
ors mentioned  had  filed  claims  of  lien  against  the  property 
of  the  plaintiff  and  were  threatening  to  foreclose  the  same. 
Two  objections  are  made  as  against  the  judgment:  First, 
that  the  complaint  did  not  in  its  allegations  show  that  the 
claims  made  against  the  property  of  the  plaintiff  on  behalf 
of  Drummond 's  debtors  were  valid  or  enforceable;  second, 
that  no  recovery  could  be  had  on  the  bond  given  by  appellant 
until  payment  of  the  claims  had  actually  been  made  by  the 
plaintiff.  It  may  be  here  stated  that  in  the  course  of  the 
trial  a  supplemental  complaint  was  allowed  to  be  filed  which 
showed  that  the  plaintiff  had  satisfied  the  demands  of  the 
lien  claimants.  Of  course,  it  is  clear  that  if  the  complaint 
as  originally  filed  was  not  sufficient,  in  that  it  failed  to  show 
that  at  the  date  of  the  commencement  of  the  suit  plaintiff 
had  actually  paid  out  the  money,  reimbursement  of  which 
was  sought  in  the  action,  it  could  not  be  helped  out  by  sup- 
plemental complaint  filed  thereafter.  So,  then,  the  case  is 
to  be  viewed  as  though  no  supplemental  complaint  had  been 
filed.  The  condition  of  the  bond  of  appellant  was  that  the 
contractor  would  pay  all  claims  for  labor  and  material.  It 
is  alleged  in  the  complaint  that  this  was  not  done,  but  that 
certain  enumerated  claims  were  made  for  materials  alleged 
to  have  been  furnished  to  be  used,  and  actually  used,  in  the 
construction  of  the  building.    We  think  the  allegations  of 
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■  Ill  • 

the  complaint  were  sufficient  to  show  a  breach  of  the  contract. 
We  think  that  the  effect  of  the  allegations  in  the  complaint 
respecting  the  claims  made  is  that  the  claims  were  bona  fide 
and  for  actual  labor  and  materials  furnished.  As  no  evi- 
dence is  brought  up  and  no  point  made  as  to  its  sufficiency, 
we  must  presume  in  support  of  the  findings  of  fact  that  there 
was  evidence  to  sustain  them.  The  second  point  urged — that 
plaintiff  could  not  maintain  an  action  on  the  bond  until  he 
had  actually  satisfied  the  claims  of  claimants — ^viewing  the 
contract  of  the  surety,  we  think  should  not  be  sustained. 
Contracts  of  this  nature  are  now  generally  held  to  be  con- 
tracts of  indemnity  against  liability,  rather  than  indemnity 
against  loss  sustained  and  paid.  As  we  have  before  noted, 
the  surety  under  its  contract  guaranteed  that  the  building 
contractor  would  pay  all  claims  for  labor  and  materials  fur- 
nished. The  contractor's  default  in  this  regard  created  a 
breach  of  the  obligation  of  the  surety  toward  the  owner. 
Almost  identical  conditions  in  a  bond  on  a  building  contract 
were  considered  by  the  supreme  court  of  Washington  in 
Friend  v.  Ralsion  et  al.,  35  Wash.  422,  [77  Pac.  794],  where 
the  court  said:  **The  covenant  in  the  building  contract  on  the 
part  of  the  contractors  with  Mrs.  Friend  is,  as  between  them, 
equivalent  to  a  direct  promise  to  pay  for  materials  used  in 
the  construction  of  the  building,  and  a  breach  of  the  con- 
tract occurred  when  the  contractors  suffered  the  obligation 
to  become  a  charge  on  her  property.  At  least,  she  was  en- 
titled to  treat  the  same  as  a  breach.  It  may  be  true  that 
she  was  not  obligated  to  do  so ;  that  she  could  have  waited  un- 
til the  lien  had  become  fixed  and  determined  by  judgment 
against  her  property,  and  treated  that  as  the  breach  of  the 
bond,  thus  escaping  the  onus  of  establishing  at  the  trial  the 
validity  of  such  lien  and  the  amount  of  the  indebtedness. 
But  she  was  not  obliged  to  delay  action  in  that  behalf.  She 
could  treat  the  failure  of  the  contractors  to  keep  her  property 
free  from  such  encumbrance  as  a  breach  of  the  contract. 
Therefore,  the  position  of  appellant's  counsel  that  this  ac- 
tion was  prematurely  brought  is  untenable."  (See,  also, 
Kietmt  v.  Carter,  25  Neb.  460,  [41  N.  W.  286] ;  and  note 
following  Stephens  v.  Pennsylvania  Casualty  Co.,  3  Ann.  Caa. 
478.) 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurre«U 
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[dr.  No.  1840.    Third  Appellate  Distriet-^Tiiie  S,  1918.] 

W.  M.  DOTY,  Respondent,  v.  CALIFORNIA  RICE  MILL- 
INO  CO.   (a  Corporation),  et  al..  Appellants. 

Vendor  and  yxNDE«--SALB  of  Pbopeett— Consideration — Corporation 
6T0GK. — In  this  action  to  enforce  a  vendor's  lien  npon  certain  real 
estate,  it  is  held  that  there  is  nothing  in  the  language  of  the  instru- 
ments involved,  nor  in  the  eircumstances  surrounding  the  transaction, 
Bor  in  the  conduct  of  the  parties,  to  warrant  the  conclusion  that  a 
cash  payment  for  the  property  was  contemplated,  the  sole  considera- 
tion for  the  conveyance  being  the  transfer  to  the  vendor  of  corpora- 
tion stock. 

Vendor's  Lien — Payment  of  Price  in  Stock— Code  Section  Inap- 
plicable.— Section  3046  of  the  Civil  Code,  giving  one  who  sells 
real  proj^rty  a  vendor's  lien  independent  of  possession  for  so  much  of 
the  price  as  remains  unpaid  and  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer,  does  not  apply  where  the  price  is 
paid  by  the  issuance  of  shares  of  corporation  stock. 

•II. — Sale  of  Property  for  Stock — Escrow — ^Delivery  upon  Payment 
of  Existing  Mortgage — Right  of  Vendor. — ^Where  an  agreement 
for  the  sale  of  real  property  subject  to  a  mortgage  provided  that 
eorporation  stock  was  to  be  issued  in  payment  for  the  property  and 
placed  in  escrow  as  security  for  the  performance  of  the  vendor's 
agreement  to  convey  the  property  free  from  liens,  the  vendor  cannot, 
in  an  action  to  enforce  his  alleged  lien,  claim  that  he  had  not  re- 
ceived the  stock,  since  he  could  at  any  moment  demand  the  same 
upon  performance  of  the  condition. 

Id. — ^Action  to  Enforce  Vendor's  Lien — Evidence — ^Notice  of  Lien — 
Testimony  Erroneously  Excluded. — In  an  action  to  enforce  a 
vendor's  lien  upon  certain  real  estate,  where  the  pleadings  raised  the 
issue  as  to  whether  the  vendee  or  its  transferee  was  a  purchaser  for 
value  without  notice  of  the  vendor's  rights,  objections  to  testimony 
of  officers  of  the  corporations  defendant  that  they  had  no  notice  of 
knowledge  of  plaintiff's  claim  of  lien  were  erroneously  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Norman  A.  Eisner,  Cushing  &  Cushing,  and  George  F. 
Jones,  for  Appellants. 

W.  H.  Carlin,  for  Respondent 

•7  GaL  App.— a» 
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CHIPMAN,  P.  J. — This  is  an  action  to  enforce  a  vendor *• 
lien  upon  certain  real  estate  situated  in  the  town  of  Biggs, 
Butte  County.  It  is  alleged  in  the  complaint :  That  on  Novem- 
ber 27,  1912,  plaintiff  executed  and  delivered  to  California 
Fruit  Canners'  Association,  a  corporation,  a  mortgage  upon 
said  real  property  to  secure  the  payment  by  plaintiff  to  said 
Canners'  Association  of  the  sum  of  two  thousand  five  hun- 
dred dollars,  payable  as  follows:  Five  hundred  dollars  on 
January  1,  1913 ;  five  hundred  dollars  December  1,  1913 ;  five 
hundred  dollars  December  1,  1914;  five  hundred  dollars  De- 
cember 1,  1915,  and  the  remaining  five  hundred  dollars  De- 
cember 1,  1916,  with  interest  at  the  rate  of  six  per  cent  per 
annum,  which  said  mortgage  was  duly  recorded  May  15, 
1913.  That  on  December  1,  1913,  "plaintiff  did  for  the 
price  or  consideration  of  five  thousand  dollars  to  be  paid  to 
him  by  said  defendant  California  Bice  Milling  Co.,  grant, 
sell  and  transfer,  to-wit,  the  above  described  real  property"; 
that  said  Bice  Milling  Company  was  incorporated  on  Sep- 
tember 11,  1913,  with  a  capital  stock  of  one  hundred  thousand 
dollars,  divided  into  one  thousand  shares,  and  that  at  the  time 
of  the  execution  and  delivery  of  said  deed,  the  said  capital 
stock  of  said  defendant  California  Bice  Milling  Company 
was  reasonably  worth  fifty  dollars  per  share;  '*and  it  was 
then  and  there  agreed  by  and  between  plaintiff  and  said 
defendant  California  Bice  Milling  Co.,  that  plaintiff  should 
be  paid  the  selling  price  of  said  lands  in  said  sum  of  five 
thousand  dollars  by  said  defendant  California  Bice  Mill- 
ing Co.,  by  the  issuance  by  it  to  plaintiff  of  one  hundred 
shares  of  its  said  capital  stock  aforesaid."  That  at  the  time 
of  the  execution  of  said  deed  there  was  still  due  and  unpaid 
on  said  mortgage  to  said  Canners'  Association  the  sum  of 
two  thousand  dollars;  ''and  it  was  understood  and  agreed 
by  and  between  plaintiff  and  said  defendant  California  Bice 
Milling  Co.  that  a  certificate  of  the  capital  stock  of  the  cor- 
poration should  be  issued  in  the  name  of  plaintiff  for  one 
hundred  shares  as  aforesaid  and  deposited  with  Sacramento 
Valley  Bank  at  Biggs,  Butte  County,  California,  to  be  by 
said  bank  retained  and  held  until  the  final  payment  by  plain- 
tiff of  all  moneys  secured  by  said  mortgage  aforesaid,  where- 
upon said  stock  was  to  be  delivered  over  to  plaintiff;  and 
said  defendant  California  Bice  Milling  Co.  did  forthwith, 
on  or  about  said  first  day  of  December,  1913,  cause  to  be 
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issued  in  the  name  of  plaintiff  its  certificate  No.  7  for  one 
hundred  shares  of  its  said  capital  stock,  and  did  place  the 
same  in  and  with  said  Sacramento  Valley  Bank,  which  re- 
ceived the  same,  all  in  accordance  with  said  agreement  afore- 
said*'; that  thereafter,  and  until  the  twelfth  day  of  Novem- 
ber, 1914,  plaintiff  duly  performed  all  acts  and  conditions  on 
his  part  to  be  performed  and  paid  installments  upon  said 
mortgage  required  by  him  to  be  paid  up  to  and  including 
said  twelfth  day  of  November,  1914,  and  **that  up  to  said 
twelfth  day  of  November,  1914,  the  capital  stock  of  said  de- 
fendant California  Rice  Milling  Co.  was  and  continued  to 
be  of  the  same  reasonable  value  of  fifty  dollars  per  share." 
That  on  said  last-named  date  the  said  Rice  Milling  Company 
transferred  all  of  said  real  property,  together  with  all  of  its 
property  of  every  kind  and  nature,  to  the  defendant  Califor- 
nia Rice  Mills,  Inc.,  "and  thereby  said  defendant  California 
Rice  Mills,  Inc.,  received,  absorbed,  gobbled  up  and  gathered 
to  itself  all  of  the  property  of  said  defendant  California  Rice 
Milling  Co.,  and  thereby  rendered  the  capital  stock  of  said 
California  Rice  Milling  Co.,  including  that  issued  to  plain- 
tiff as  aforesaid,  and  still  in  said  Sacramento  Valley  Bank, 
utterly  worthless  and  of  no  value  whatsoever,  and  all  of  said 
stock  has  ever  since  continued  to  be,  and  still  is,  wholly  worth- 
less and  valueless."  That  at  the  time  of  said  transfer  to 
said  defendant  California  Rice  Mills,  Inc.,  defendant  '*had 
full  knowledge  of  plaintiff's  rights  in  and  to  said  real  prop- 
erty and  of  all  the  matters  and  things  in  the  first  eight  para- 
graphs in  this  complaint  set  forth";  referring  to  the  fore- 
going averments. 

It  is  then  alleged  that  defendant,  California  Rice  Mills, 
Inc.,  was  incorporated  on  November  6,  1914,  with  a  capital 
stock  at  and  since  its  incorporation  of  two  hundred  and  fifty 
thousand  dollars,  divided  into  two  thousand  five  hundred 
shares,  and  after  receiving  said  transfer  of  said  property  on 
November  16,  1914,  defendant  issued  its  certificate  No.  6  for 
one  hundred  shares  of  its  capital  stock  to  plaintiff,  **and 
sent  the  same  to  said  Sacramento  Valley  Bank  for  the  pur- 
pose, as  plaintiff  is  informed,  believes  and  therefore  alleges, 
of  having  the  same  substituted  in  the  place  and  stead  of 
said  one  hundred  shares  of  stock  of  said  California  Rice 
Milling  Co.,  placed  there  as  aforesaid  for  this  plaintiff  under 
the  terms  and  conditions  heretofore  in  this  complaint  set 
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forth.''  That  plaintiff  has  at  all  times  declined  to  accept 
the  said  substitution  of  said  one  hundred  shares  of  said  Rice 
Mills,  Inc.,  in  lieu  of  said  one  hundred  shares  of  said  defend- 
ant Bice  Milling  Company,  "and  never  consented  in  any 
way  to  or  approved  of  said  transfer  of  property  from  said 
California  Bice  Milling  Co.,  to  said  California  Bice  Mills, 
Inc.''  That  both  of  said  certificates  still  ''remain  in  charge 
of  said  bank,  and  plaintiff  has  never  received  any  thereof.'* 
That  since  the  execution  of  said  deed  by  plaintiff  on  Decem- 
ber 1,  1913,  plaintiff  has  performed  all  covenants  and  agree- 
ments undertaken  by  him  to  be  performed  in  connection 
with  all  the  matters  in  said  complaint  set  forth,  and  he  ha<« 
made  all  payments  to  said  California  Fruit  Canners'  Associa 
tion  which  have  thus  far  become  due,  "excepting  only  the 
payment  falling  due  on  the  first  day  of  December,  1914,  and 
as  to  that  payment  he  has  by  arrangement  with  said  Cali- 
fornia Fruit  Canners'  Association  obtained  forbearance  and 
extension  until  such  reasonable  time  as  he  can  adjust  lii« 
affairs,  and  meet  and  pay  the  same,  and  he  is  now  ready, 
willing  and  able  to  pay  all  moneys  now  due  and  unpaid  upon 
said  mortgage  indebtedness,  as  well  as  all  future  payments 
required  to  be  paid  upon  the  same  up  to  and  including  the 
last  payment  becoming  due  and  payable,  as  aforesaid,  on  tho 
first  day  of  December,  1916."  (The  complaint  was  filed 
April  15,  1915.) 

It  is  further  alleged,  on  information  and  belief,  that  since 
November  12,  1914,  defendant  Rice  Mills,  Inc.,  "has  become 
and  now  is  insolvent,  its  business  and  affairs  in  process  of 
liquidation,  and  all  of  its  capital  stock,  including  that  placed 
as  aforesaid  in  and  with  said  Sacramento  Valley  Bank  utterly 
worthless  and  of  no  value  whatsoever."  It  is  further  al- 
leged that  plaintiff  has  at  no  time  ever  been  a  stockholder  of, 
owned  any  stock  in,  or  had  anything  to  do  with  the  manage- 
ment of  either  of  said  corporations,  and  that  "plaintiff  has 
received  nothing  whatsoever  for  his  said  transfer  of  said 
lands  and  premises  in  this  complaint  described  and  the  whole 
consideration  therefor  in  the  said  sum  of  five  thousand  dol- 
lars still  remains  unpaid,  and  at  all  times  since  said  transfer 
has  remained,  and  still  remains  unsecured,  and  the  whole 
thereof  will  become  due  and  payable  to  plaintiff  at  and  upon 
the  full  and  final  payment  of  said  mortgage  indebtedness  to 
said  California  Fruit  Canners'  Association  aforesaid." 


Digiti 


zed  by  Google 


June,  1918.]     Doty  v.  California  Rice  Milling  Co.       453 

The  prayer  is  for  a  vendor's  lien  upon  all  the  lands  and 
premises  in  the  complaint  described,  "together  with  their  im- 
provements and  appurtenances  as  security  for  the  payment 
to  him  of  the  said  selling  price  of  said  lands  and  premises 
in  said  sum  of  five  thousand  dollars;  together  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum  since  the 
first  day  of  December,  1913,  and  for  costs  of  suit*';  and 
that  after  said  lien  has  been  decreed,  the  same  may  be  en- 
forced by  foreclosure  and  sale  of  said  premises  ''and  the  pro- 
ceeds of  said  sale  be  applied  toward  the  pajrment  of  the 
amount  found  due  and  unpaid  to  plaintiff  and  secured  by  said 
lien,  together  with  interest,  expenses  of  sale,  and  costs  of 
suit ;  that  said  certificates  of  stock  in  said  Sacramento  Valley 
Bank,  as  aforesaid,  be  ordered  returned  to  the  respective 
defendants  causing  the  issuance  of  same ;  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  meet  and  agree- 
able to  equity." 

A  general  demurrer  to  the  complaint  by  the  Rice  Mills, 
Inc.,  was  overruled  and  it  answered  generally  and  specific- 
ally, and  also  by  cross-complaint  Briefly  stated,  it  denied 
that  plaintiff  conveyed  the  property  upon  any  consideration 
other  than  one  hundred  shares  of  the  capital  stock  of  the 
California  Rice  Milling  Co.,  which  was  duly  issued  to  re- 
spondent, and  alleges  that  the  transfer  of  the  property  of 
that  company  to  appellant  was  upon  valuable  and  adequate 
consideration,  and  that  the  value  of  the  stock  of  that  com- 
pany was  not  in  any  way  diminished  by  reason  of  the  transfer 
to  the  Rice  Mills,  Inc.  As  separate  defenses,  alleged  that 
it  is  the  purchaser  of  the  property  for  value  and  without 
notice  of  any  claim  of  plaintiff;  that  plaintiff  executed  to 
appellant  a  quitclaim  deed  for  the  property,  and  that  plain- 
tiff agreed  in  writing  to  accept  stock  of  this  defendant  in 
lieu  of  the  stock  of  the  California  Rice  Milling  Company, 
which  stock  was  duly  issued  by  this  defendant. 

In  an  amended  and  supplemental  cross-complaint,  this  de- 
fendant alleged  that  plaintiff  agreed  to  convey  the  property 
free  of  encumbrances,  and  that  notwithstanding  plaintiff  had 
mortgaged  the  property  and  by  reason  of  plaintiff's  failure 
to  pay  the  same,  and  in  order  to  prevent  a  foreclosure,  this 
defendant  was  required  to  pay  plaintiff's  mortgage.  The 
prayer  is  that  plaintiff  take  nothing  by  this  complaint  and 
that  defendant  recover  the  mortgage  payments  made  by  it. 
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The  lower  court  granted  judgment  for  plaintiff,  fixing  a 
vendor's  lien  upon  the  property  to  the  amount  of  $4,795, 
being  the  principal,  five  thousand  dollars,  and  interest  from 
date  of  conveyance,  less  the  mortgage  payment,  $1,103.29, 
made  by  this  defendant. 

The  judgment  also  ran  against  "the  defendants  W.  J. 
Matson,  George  F.  Braun  and  Charles  E.  Hale,  as  trustees 
for  the  stockholders  of  California  Rice  Milling  Company,  a 
dissolved  corporation.'*  These  defendants  have  also  ap- 
pealed from  the  judgment,  and  their  appeal  is  brought  up 
upon  another  record — Civil  No.  1854.  The  California  Rice 
Mills,  Inc.,  is  the  sole  appellant  herein. 

The  cause  was  tried  by  the  couii;  without  a  jury  and  the 
court  made  findings  of  fact  substantially  as  alleged  in  the 
complaint. 

It  is  found  that  plaintiff  did  not  waive  his  right  of  a  ven- 
dor's  lien  upon  said  property,  but  that  on  September  2,  1913, 
he  executed  and  delivered  to  defendant  Rice  Milling  Com- 
pany on  that  day  that  certain  agreement  annexed  to  the 
answer  as  exhibit  "A."  (This  is  an  agreement  of  lease  by 
plaintiff  to  Charles  B.  Hale  Company  of  the  premises,  in- 
cluding an  agreement  to  sell  the  property  to  lessees  or  assigns 
at  a  price  agreed  upon,  but  not  stated  in  the  agreement,  "free 
and  clear  from  all  encumbrances.")  It  is  also  found  that 
plaintiff  and  said  Hale  Company  entered  into  certain  other 
agreements  referred  to  in  defendant's  answer  as  exhibits 
'*B"  and  ''C."  (Exhibit  "B"  is  dated  September  5.  1913, 
and  is  an  agreement  of  plaintiff,  first  party,  to  sell  said 
premises  to  said  Hale  Company,  second  party,  and  contains 
the  following  provision:  **And  the  party  of  the  second  part, 
.  .  .  agrees  to  and  with  the  party  of  the  first  part  that  the 
party  of  the  second  part  will  convey  without  further  com- 
pensation to  the  party  of  the  first  part,  or  his  assigns,  an 
interest  in  the  Rice  Milling  Company  owned  and  controlled 
by  the  party  of  the  second  part,  or  its  assigns,  to  the  value 
of  five  thousand  ($5,000.00)  dollars,  in  full  paid-up  stock  in 
the  said  Rice  Milling  Company  of  the  party  of  the  second 
part.  Said  fully  paid-up  stock  to  be  one  hundred  (100) 
shares,  with  a  par  value  of  one  hundred  ($100.00)  dollars 
per  share,  based  on  an  incorporation  of  one  hundred  thou- 
sand dollars.") 
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Exhibit  *'C"  is  dated  September  5, 1913,  and  acknowledges 
the  receipt  by  plaintiff  from  Charles  E.  Hale  Company,  Inc., 
of  ten  dollars  ''as  part  payment  for  the  following  described 
real  property,*'  the  premises  in  question,  and  further  states: 
"The  entire  price  to  be  paid  for  said  above  described  real 
property  is  $5000.00  (Five  thousand  00/100  Dollars),  and 
to  be  paid  as  follows:  as  written  and  stated  in  document 
called  'Agreement'  and  signed  by  Wm.  M.  Doty,  Esq.,  of 
Biggs,  California,  known  as  party  of  the  first  part,  and  The 
Charles  E.  Hale  Co.,  Inc.,  of  San  Francisco,  Cal.,  known  as 
the  party  of  the  second  part,  and  which  document  called 
'Agreement*  is  hereby  made  part  of  this  'Contract.'  (Ex. 
B.)  Title  to  be  perfect;  search  of  the  same  to  be  made;  deed 
to  be  executed  and  delivered  by  the  said  Wm.  M.  Doty,  Esq., 
to  The  Charles  E.  Hale  Company,  Inc.  or  its  assigns  on  or 
before  the  second  (2nd)  day  of  September,  A.  D.  1915,  to- 
gether with  an  abstract  showing  a  merchantable  title.  Said 
above  described  parcel  of  real  property  at  time  of  execution 
of  deed  to  be  free  and  clear  of  all  incumbrances  of  every 
name  and  kind,  whatsoever.  Provided,  however,  that  the 
payment  of  amount  as  stated  in  document  (called  'Agree- 
ment') is  paid  at  said  date,  but  if  not  paid  on  or  before  the 
said  Second  (2nd)  day  of  September,  A.  D.  1915,  then  this 
contract  to  be  of  no  effect,  and  in  that  event  the  said  $10.00 
Ten  Dollars  to  be  retained  by  Wm.  M.  Doty,  Esq.,  as  liqui- 
dated damages.    Time  is  of  the  essence  of  this  contract." 

It  is  further  found  that  on  November  12,  1914,  when  the 
Rice  Milling  Company  conveyed  said  property  to  defendant 
Rice  Mills,  Inc.,  "the  latter  paid  to  the  former  a  valuable 
consideration  for  the  lands,  premises  and  property  con- 
veyed." It  is  found  that  "Chas.  E.  Hale  Company  was  in 
fact  the  predecessor  and  promoter  of  the  defendant  Cali- 
fornia Rice  Milling  Company,  and  on  or  about  the  29th  day 
of  September,  1913,  said  Charles  E.  Hale  Company  did  trans- 
fer all  of  said  agreements  referred  to  as  Exhibits  'A',  'B' 
and  'C  respectively  to  the  defendant  California  Rice  Mill- 
ing Company,  and  the  said  deed  executed  by  plaintiff  on  the 
1st  (2nd)  day  of  September,  1913,  as  aforesaid,  followed 
and  was  in  accordance  with  the  provisions  of  said  Exhibit 
'B'  ";  that  defendants  Matson,  Hale,  and  Braun.  trustees  of 
said  dissolved  corporation,  defendant  Rice  Milling  Company, 
assigned  and  transferred  to  the  Rice  Mills,  Inc.,  said  agree- 
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ments  **A,"  "B,"  and  "C,"  and  to  prevent  forecloBure,  said 
Rice  Mills,  Inc.,  on  October  12,  1915,  paid  to  the  mortgagee, 
California  Fruit  Canners'  Association,  upon  the  debt  se- 
cured by  said  mortgage,  five  hundred  dollars  principal  and 
$94.79  interest,  being  the  installment  due  December  1,  1914, 
and  interest  on  whole  amount  unpaid,  and  on  December  6, 
1916,  it  paid  another  installment  of  five  hundred  dollars  and 
interest  falling  due  December  1,  1915,  leaving  the  remaining 
installment  of  five  hundred  dollars  payable  December  1,  1916. 

As  conclusions  of  law  the  court  found  that  plaintiff  is  en- 
titled to  judgment  against  defendants  for  the  sum  of  five 
thousand  dollars  and  interest  from  December  1,  1913,  at 
seven  per  cent  per  annum,  less  the  payments  made  by  de- 
fendant Rice  Mills,  Inc.,  leaving  the  amount  of  the  judgment 
at  $4,795,  provided  if  defendants,  or  any  of  them,  should 
pay  the  balance  due  on  said  mortgage  in  the  sum  of  five  hun- 
dred dollars  and  interest  falling  due  December  1,  1915,  such 
amount  shall  be  deducted  from  said  sum  of  $4,795;  that  plain- 
tiff is  entitled  to  a  vendor's  lien  upon  said  lands  and  premises, 
and  that  the  same  be  foreclosed  and  the  property  sold  to  pay 
said  sums,  but  no  deficiency  judgment  to  be  docketed.  Judg- 
ment followed  accordingly. 

Plaintiff  was  engaged  in  merchandizing  in  the  town  of 
Biggs  and  purchased  the  property  in  question  from  the  Cali- 
fornia Fruit  Canners'  Association  November  30,  1912,  the 
consideration  being  two  thousand  five  hundred  dollars,  of 
which  five  hundred  dollars  was  paid  about  the  time  of  pur- 
chase and  the  balance  was  to  be  paid  in  installments,  for 
wi[ich  promissory  notes  were  given  of  five  hundred  dollars 
each,  payable  as  shown  in  the  mortgage  mentioned  in  the 
pleadings  and  findings.  At  the  time  there  was  an  old  build- 
ing on  the  land,  very  much  dilapidated  and  of  little  value  in 
its  then  condition. 

Charles  E.  Hale  Company,  a  corporation,  was  carrying  on 
a  wholesale  grocery  and  bakers'  supply  business  in  San  Fran- 
cisco and  conceived  the  plan  of  establishing  a  rice  millino: 
establishment  at  the  town  of  Biggs.  To  this  end  this  com- 
pany entered  into  negotiations  with  plaintiff  to  lease,  with 
the  privilege  of  purchasing  from  him,  the  said  premises. 
These  negotiations  took  written  form  in  the  three  instruments 
above  referred  to,  the  first  dated  September  2,  1913,  which 
was  a  lease  with  an  option  to  purchase;  the  second  and  third 
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were  instruments  dated  September  5,  1913,  by  which  plain- 
tiflP  agreed  to  convey  the  property  to  the  Charles  E.  Hale 
Company,  the  lease  being  made  part  of  the  agreements  by 
reference.  It  appeared  that  the  original  proposition  to  plain- 
tiflP  was  that  the  Rice  Milling  Company  should  be  incor- 
porated  for  fifty  thousand  dollars,  on  which,  as  a  basis,  plain- 
tiff was  to  have  stock  of  the  par  value  of  five  thousand  dollars. 
It  was  later  decided  to  capitalize  the  company  at  one  hundred 
thousand  dollars  and  plaintiff  was  given  stock  of  the  par 
value  of  ten  thousand  dollars.  On  September  24, 1913,  pend- 
ing negotiations,  plaintiff  wrote  the  Hale  Company  request- 
ing it  to  make  the  sale  a  cash  transaction,  the  letter  reading: 
*'In  looking  over  the  papers  and  before  returning  them  to 
you,  we  would  ask  if  the  Chas.  E.  Hale  Co.  has  passed  a 
resolution  authorizing  their  secretary  to  sign  the  various 
papers  that  have  been  submitted  to  us.  We  are  not  attempt- 
ing to  stall  you  at  all,  but  it  is  better  to  get  this  right  than 
to  attempt  to  correct  it  later.  Also,  would  it  be  agreeable 
to  you  to  make  a  cash  price  on  the  building  should  anything 
happen  that  would  make  it  practically  impossible  for  us  to 
continue  as  we  now  expect  tot  I  am  suggesting  this  as 
many  things  may  happen  in  twenty-four  months,  and  sub- 
mit it  to  you  for  your  approval  or  disapproval,  as  the  case 
may  be."  On  September  29,  1913,  Hale  Company  replied 
as  follows:  *' Referring  to  your  letter  of  the  24th  inst.  in 
which  you  asked  if  it  would  be  agreeable  to  come  to  some 
agreement  as  to  a  cash  price  on  the  building,  it  will  be  quite 
impossible  to  take  up  a  subject  of  this  kind  by  correspond- 
ence." On  September  30,  1913,  plaintiff  wrote  the  Hale 
Company  again,  stating:  "Before  returning  you  the  papers 
asked  for  by  Mr.  Barnard  this  morning,  I  would  like  to  in- 
sert the  following:  (*or  W.  M.  Doty  is  to  receive  cash  for  the 
above  mentioned  cannery  building  and  grounds,  to  the 
amount  of  $5000.00 ;  he  to  have  the  right  of  accepting  either 
proposition.')  "Will  you  kindly  instruct  me  to  have  the  above 
inserted  in  the  agreement  over  our  signatures,  and  oblige  yours 
very  truly."  On  October  1,  1913,  the  Hale  Company  re- 
plied, repeating  the  request  made  by  plaintiff:  '*Beg  to  say 
we  cannot  see  our  way  clear  to  allow  you  this  privilege  at 
this  time  and  consequently  your  request  is  respectfully  de- 
clined. Please  deliver  the  three  documents  you  have  in  your 
possession  to  oar  Mr.  W.  E.  Barnard  on  demand^  and  by  so 
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doing  very  much  oblige,  Tours  truly,"  and  on  September  22, 
1913,  a  certificate  for  one  hundred  shares  of  the  Rice  Milling 
Company  stock  was  issued,  signed  by  Chas.  E.  Hale,  pres- 
ident, and  Geo.  P.  Braun,  secretary,  which  recited  that 
"  W.  M.  Doty  is  the  owner  of  one  hundred  shares  of  the  capi- 
tal stock,"  etc.  This  certificate  was  placed  in  escrow  in  the 
Sacramento  Valley  Bank  at  Biggs,  on  or  about  September 
26,  1913,  with  instructions  reading  as  follows:  **To  be  in- 
dorsed by  Mr.  W.  M.  Doty,  opened,  to  be  held  in  escrow  by 
Bank  until  mortgage  is  paid  off  by  W.  M.  Doty  on  Cannery 
Property,  then  stock  to  be  turned  over  to  W.  M.  Doty,'* 
signed,  ''California  Rice  Milling  Co.,  by  George  P.  Braun, 
Secretary."  Plaintiff  went  to  the  bank  and  indorsed  the 
certificate,  leaving  it  there  with  the  escrow  memorandum, 
and,  to  conclude  the  transaction,  plaintiff,  on  December  1, 
1913,  executed  and  delivered  his  deed  to  the  Rice  Milling 
Company  of  the  said  premises,  and  the  Milling  Company 
went  into  possession  and  at  once  commenced  preparing  the 
building  for  its  contemplated  uses  and  the  installation  of 
the  necessary  rice  milling  machinery.  The  improvements  of 
the  building  cost  $7,551,  and  the  testimony  of  Mr.  Hale  was 
that  the  Charles  E.  Hale  Company  had  **put  in  twenty-six 
thousand  dollars  actual  money,"  and  were  responsible  for  the 
machinery  purchased,  making  in  all  about  forty-two  thousand 
dollars  contributed  by  the  Hale  Company  in  establishing  the 
plant. 

The  Rice  Milling  Company  operated  the  plant  about  eleven 
months  and  until  about  the  middle  of  November,  1914,  and,  as 
stated  in  respondent's  brief,  **had  built  up  and  established  in 
the  vicinity  a  fairly  thriving  rice  milling  business." 

Before  advancing  to  the  second  phase  of  plaintiff's  invest- 
ment, it  is  perhaps  best  that  we  should  at  this  point  determine 
whether  or  not  the  finding  that  respondent  conveyed  the  prop- 
erty for  the  price  of  five  thousand  dollars  to  be  paid  him  by 
the  Rice  Milling  Company  is  supported  by  the  evidence.  It  is 
challenged  by  appellant,  whose  contention  is  that  the  sole  con- 
sideration for  the  conveyance  was  the  shares  of  the  Rice  Mill- 
ing Company's  stock.  It  is  not  claimed  by  respondent  that 
any  false  or  misleading  representations  were  made  to  respond- 
ent by  any  of  the  promoters  of  the  enterprise,  or  that  ihero 
was  any  fraud  in  any  form  practiced  upon  him,  or  that  any 
advantage  was  taken  of  his  ignorance  of  the  promoters'  in« 
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tentions.  There  was  no  agreement  or  representation  that  the 
stock  of  the  proposed  company  should  have  or  continue  to 
have  any  specified  value.  Plaintiff  seems  to  have  been  in- 
formed of  the  object  they  had  in  view  from  the  beginning 
of  the  negotiations.  There  is  nothing  in  the  language  of  the 
instruments,  nor  in  the  circumstances  surrounding  the  trans- 
action, nor  in  the  conduct  of  the  parties  to  warrant  the  conclu- 
sion that  a  cash  payment  was  contemplated.  Had  such  been 
the  intention  of  the  parties,  the  natural  thing  to  have  done 
would  have  been  to  so  express  it  in  some  unmistakable  written 
form.  They  were  all  men  of  experience  in  business  affairs  and 
presumably  capable  of  expressing  their  intention  in  simple  and 
plain  English  in  a  matter  such  as  this — simple  and  plain  as  it 
was.  The  enterprise  was  a  legitimate  and  promising  one,  and 
was  to  be  inaugurated  and  built  up  at  respondent's  place  of 
residence  and  in  what  was  known  to  be  a  rice-producing  neigh- 
borhood. The  testimony  of  plaintiff  and  Mr.  Hale  was  that 
at  its  inception  the  only  property  or  assets  the  Milling  Com- 
pany had  was  the  land  conveyed  by  respondent  to  the  Mill- 
ing Company,  which  respondent  valued  at  five  thousand  dol- 
lars. At  that  time  the  value  of  the  company 's  shares,  beyond 
the  value  of  the  land,  was  purely  prospective  and  depended 
on  the  installation  of  a  plant  of  sufficient  capacity,  which  the 
Hale  Company  was  to  erect,  and  did  erect,  and  its  successful 
operation.  It  represented,  when  completed,  an  investment, 
including  the  land,  of  about  fifty  thousand  dollars,  and  ac- 
cording to  respondent's  contention  his  shares  represented  a 
value  of  about  five  thousand  dollars.  The  value  of  these 
fihares  is,  perhaps,  not  material  if  the  transaction  was  as  re- 
spondent contends,  and  as  the  court  seems  to  have  found,  that 
the  sale  of  the  land  was  for  five  thousand  dollars,  to  be  paid 
in  money,  and  that  the  shares  issued  were  but  evidences  of  the 
company 's  indebtedness  for  that  amount. 

We  must  look  to  the  written  agreements  to  ascertain  what 
the  transaction  was,  for  the  negotiations  ultimately  found  ex- 
pression  in  them.  The  provision  relied  upon  is  found  in  the 
agreement  of  September  5,  1913,  mentioned  above  as  defend- 
ant's exhibit  **B,"  which  is  that  plaintiff  will  convey  to 
Charles  E.  Hale  Company,  or  assigns,  the  property  in  ques- 
tion, '*to  the  value  of  five  thousand  ($5000)  dollars,  in  full 
paid-up  stock  in  the  said  Rice  Milling  Company  of  the  party 
of  tlie  second  part;  said  fully  paid-up  stock  to  be  one  hundred 
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shares  with  a  par  value  of  one  hundred  ($100)  dollars  per  share 
based  on  incorporation  of  one  hundred  thousand  dollars." 
We  find  ourselves  unable  to  give  these  agreements  a  construc- 
tion that  would  justify  a  finding  that  the  Charles  E.  Hale 
Company  or  the  Rice  Milling  Company,  as  its  assigns,  agreed 
to  pay  plaintiff  five  thousand  dollars  in  money  for  the  prop- 
erty. Plaintiflf  sought  by  his  letters  of  September  24th  and 
29th,  noticed  above,  to  have  this  very  provision  placed  in  the 
agreements  as  optional  with  him,  but  it  was  expressly  refused, 
and  he  allowed  the  shares  which  had  been  issued  in  his  name, 
pursuant  to  the  agreement  and  with  his  indorsement  of  the 
certificate,  to  remain  in  escrow  as  security  for  his  payment  of 
the  mortgage  debt  resting  on  the  property,  the  escrow  agree- 
ment being  that  the  certificate  was  to  remain  until  the  "mort- 
gage was  paid  off  by  W.  M.  Doty  on  cannery  property,  then 
stock  to  be  turned  over  to  W.  M.  Doty." 

Respondent's  right  to  a  vendor's  lien  is  to  be  derived,  if  at 
all,  from  section  3046  of  the  Civil  Code,  to  wit:  **One  who 
sells  real  property  has  a  vendor's  lien  thereon,  independent  of 
possession,  for  so  much  of  the  price  as  remains  unpaid  and  un- 
secured otherwise  than  by  the  personal  obligation  of  tho 
buyer."  Obviously,  if  the  price  for  the  property  was  paid 
by  the  issuance  to  respondent  of  said  shares,  the  statute  dots 
not  apply.  Respondent  contends  that  he  never  was  a  stock- 
holder in  either  company;  that  he  never  was  permitted  to  ha^e 
any  stock.  Appellant  contends  that  under  the  agreement  by 
which  respondent  became  entitled  to  one  hundred  shares  cf 
stock  for  his  property,  he  became  a  fully  paid  vendor.  Au- 
thorities are  cited  to  the  effect  that  the  agreement  to  issiie 
stock  for  the  property  constituted  the  respondent  a  stock, 
holder.  For  example,  in  Cook  on  Corporations,  section  52,  it 
is  said:  "Any  agreement  by  which  a  person  shows  an  inten- 
tion to  become  a  stockholder  is  sufficient."  Again  at  page  2&'; 
"Issuance  of  the  certificates  of  stock  is  not  necessary  to  con- 
stitute one  a  stockholder  or  owner  of  shares  in  a  corporation." 

In  Garreison  v.  Pacific  Crude  OU  Co,,  146  Cal.  184,  188, 
[79  Pac.  838,  840],  the  court  said:  "The  fact  that  the  Corbin 
shares  were  not  issued  until  after  other  shares  had  betn 
issued  is  immaterial,  for  the  Corbin  stock  passed  upon  tke 
completion  of  the  agreement  by  which  the  consideration  was 
conveyed  to  the  corporation.  Nothing  remained  to  be  done  but 
the  formal  issuance  of  the  certificate,  upon  which  the  ownership 
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of  the  stock  did  not  depend.*'  (See,  also,  MitcheU  v.  Beck- 
man,  64  Cal.  117,  121,  [28  Pac.  110].)  Here,  however,  the 
stock  was  in  fact  issued.  Respondent  says:  "Such  is  the  law, 
but  that  law  has  no  bearing  upon  the  case  at  bar.  Here  we 
are  dealing  with  this  corporation,  which  so  far  as  it  was  con- 
jemed  never  permitted  respondent  to  have  any  stock.  In 
fact,  it  was  contemplated  that  he  wouldn't  have  such  stock 
antU  December  1,  1916,  when  the  last  installment  of  the  mort- 
gage indebtedness  must  be  paid."  The  escrow  agreement  was 
part  of  the  transaction.  Respondent  was  to  convey  the  prop- 
erty free  from  encumbrance.  There  was  a  mortgage  indel)ted- 
aess  resting  upon  it  and  by  agreement  his  shares  were  placed 
in  escrow  as  security  for  his  performance  and  to  be  delivered 
to  him  upon  performance.  He  could  at  any  moment  have  de- 
manded and  would  have  received  the  certificate  upon  payment 
of  the  mortgage  debt.  Respondent  interposed  no  objection  to 
this  disposition  of  the  stock,  nor  could  he,  since  the  use  made 
of  it  was  for  no  other  purpose  than  to  secure  the  performance 
of  his  obligation  and  was  apparently  with  his  consent. 

What  was  said  in  the  case  of  Oreenberg  v.  California  Bitu- 
mirums  Rock  Co,,  107  Cal.  667,  [40  Pac.  1053],  would  seem 
appropriate  in  this  case:  "The  corporation  did  not  guarantee 
that  the  stock  should  always  have  a  value  equal  to  the  then 
actual  or  estimated  value  of  the  land,  or  that,  if  the  stock 
should  decline  in  value,  they  should  be  paid  in  money  or  have 
a  vendor's  lien  as  for  a  money  consideration.  It  certainly 
could  not  have  been  the  intention  that  these  parties  should  sell 
their  land  to  the  corporation  for  a  definite  number  of  shares 
of  its  capital  stock,  and  that  they  might  leave  their  stock  un- 
issued in  the  hands  of  the  corporation,  so  that  if  the  corpora- 
tion was  prosperous,  and  its  stock  valuable,  that  they  would 
then  take  it,  but  if  the  corporation  became  involved,  they 
might  possibly  escape  liability  as  stockholders  by  refusing  to 
take  it  upon  the  ground  that  the  stock  was  not  of  the  value 
they  contracted  for,  but  hold  the  land  as  security  for  its  al- 
leged value  by  a  proceeding  to  foreclose  a  vendor's  lien." 

We  come  now  to  the  second  phase  of  the  transaction.  In 
the  early  part  of  November,  1914,  the  Rice  Mills,  Inc.,  or  sec- 
ond company,  as  it  is  sometimes  called,  was  incorporated.  Its 
articles  were  filed  with  the  county  clerk  of  the  city  and  county 
of  San  Francisco  on  November  5th,  and  on  the  6th  were  filed 
with  the  Secretary  of  State.    This  corporation  was  organized 
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with  a  capital  stock  of  two  hundred  and  fifty  thousand  dollars 
in  shares  of  one  hundred  dollars  each.  Its  objects  were  the 
same  as  those  of  the  old  company  and  it  was  organized  to  take 
over  its  property.  The  corporators,  with  the  exception  of 
Chas.  E.  Hale,  were  different  persons  from  those  wlio  organ- 
ized the  old  company  and  the  president  and  secretary  were 
not  the  same.  The  old  company  conveyed  its  property  and 
assets  to  the  new  company,  the  consideration  being  that  the 
new  company  assumed  the  liabilities  of  the  old  company  and 
in  addition  transferred  to  it  420  shares,  of  the  par  value  of 
forty-two  thousand  dollars,  of  the  new  company.  On  this 
subject  Mr.  Hale  testified  as  follows,  and  it  was  not  disputed : 
**I  explained  to  Mr.  Doty  that  I  thought  the  new  corporation 
being  one  of  more  financial  strength,  the  stock  in  that  would 
be  much  more  desirable  than  the  one  in  the  old  company, 
which  was  not  so  strong  financially,  and  that  the  exchange 
looked  to  be  an  advantageous  one  for  the  stockholders  in  San 
Francisco  of  the  old  company.  We  wanted  to  present  the  mat- 
ter to  him ;  I  had  brought  Mr.  Qlass  and  Mr.  Lilly  with  me  to 
explain  the  matter  to  him,  to  ask  him  if  he  looked  at  it  in  the 
same  light,  and  if  he  did,  to  enter  into  the  agreements  we  had 
done  in  San  Francisco,  to  carry  out  the  project  of  having  the 
new  company,  which  had  already  bought  the  Pacific  Rice  Mill- 
ing Company  of  San  Francisco,  also  buy  the  mill  at  Biggs;  if 
he  felt  that  was  a  good  thing  to  do  we  would  like  to  have  him 
join  us,  and  we  were  waiting  his  decision  of  the  matter,  as  he 
was  stockholder  in  the  old  company,  and  after  going  over  the 
subject  several  hours,  and,  as  I  recollect  it,  asking  all  the  ques- 
tions relating  to  it,  he  thought  that  it  would  be  a  good  thing 
to  do  and  consented,  and  signed  the  contract  and  also  gave  me 
the  proxy  to  take  back  with  me  to  San  Francisco  to  vote  in 
favor  of  it  at  a  called  meeting  of  the  directors  of  the  old  com- 
pany." 

While  the  negotiations  were  pending,  plaintiff  executed  and 
delivered  the  following  agreement,  referred  to  by  Mr.  Hale  in 
his  testimony : 

"California  Rice  Milling  Co., 

**  Biggs,  Cal.,  Nov.  2nd,  1914. 
"To  whom  it  may  concern: 

"Aprrcement  in  duplicate. 

"I,  W.  M.  Doty,  of  Biggs,  California,  agree  on  demand  to 
the  transfer  of  my  one  hundred  shares  (par  value  $10,000) 
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of  the  California  Rice  Milling  Company  (Inc.)  stock,  now  held 
in  escrow  by  the  Sacramento  Valley  Bank  of  Biggs,  Cal.,  for 
an  equal  amount  of  the  paid-up  stock  in  the  company  of  the 
prospective  purchasers  of  said  California  Rice  Milling  Com- 
pany. 

**W.  M.  Doty. 
**In  consideration  of  the  above  transfer,  the  California  Rice 
Milling  Company  agrees  to  waive  all  assessments  and  or  other 
liabilities  prior  to  the  transfer  of  stock  from  the  old  into  the 
new  company. 

**CaLIF0BNU  RiCB  MHiLING  COMPANY  (luc), 

*'Per  Chas.  E.  Hale,  Prest." 

On  the  same  day,  plaintiff  delivered  to  Mr.  Hale  the  follow- 
ing proxy: 

*'Know  all  men  by  this  writing:  That  I,  W.  M.  Doty,  hereby 
appoint  Chas.  E.  Hale  my  proxy  to  vote  in  my  place  at  a 
called  meeting  of  the  stockholders  of  the  California  Rice  Mill- 
ing Company  to  be  held  on  the day  of  November,  1914, 

at  San  Francisco,  California,  and  at  any  adjourned  meeting 
thereof  according  to  the  number  of  votes  I  would  be  entitled 
to  if  I  were  personally  present,  without  power  of  substitution 
or  revocation.  This  proxy  shall  continue  in  force  until  De- 
cember 1st,  1914. 

**  Witness  my  hand  this  second  day  of  November,  1914. 

''W.  M.  DOTY." 

By  quitclaim  deed  of  date  November  13,  1914,  plaintiff  con- 
veyed the  said  premises  to  California  Rice  Mills,  Inc.  On  No- 
vember 16,  1914,  the  new  company  issued,  as  a  part  of  the  420 
shares  it  had  agreed  to  issue  to  the  old  company,  certificate 
No.  6  to  plaintiff,  and  as  the  said  mortgage  indebtedness  of 
plaintiff  was  still  unpaid  in  part,  this  certificate  was  placed 
in  escrow  with  the  other  certificate  and  plaintiff  indorsed  it  as 
he  had  indorsed  the  first  certificate.  The  Rice  Milling  Com- 
pany conveyed  the  said  premises  and  appurtenances  to  the 
Rice  Mills,  Inc.,  on  November  12,  1914.  The  new  company 
OT>erated  the  plant  for  six  or  eight  months,  when  it  failed  and 
shut  down.  The  evidence  was  that  the  Johnson-Locke  Mer- 
cantile Company,  the  owners  of  a  majority  of  the  stock  of  the 
new  company,  had  undertaken  to  finance  the  new  company, 
failed,  and  carried  the  Rice  Mills,  Inc.,  or  new  company,  with 
it.    It  would  seem  unnecessary  to  trace  the  misfortunes  of  tht? 
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new  company.  This  company  took  over  the  property  under 
the  agreements  entered  into  by  plaintiff  with  the  old  company 
and  its  deed.  The  old  company  proceeded  to  wind  up  its 
aflfairs  preparatory  to  dissolution  and  was  finally  dissolved  by 
decree  of  court,  and  presumably  its  obligations  to  creditors 
were  satisfied,  otherwise  it  could  not  have  secured  the  decree. 
Admittedly,  however,  there  was  nothing  left  for  the  stockhold- 
ers, and  it  is  conceded  that  the  stockholders  in  the  new  com- 
pany are  in  like  situation.  The  court  found  that  at  the  time 
appellant  acquired  the  property,  it  had  full  knowledge  of  all 
plaintiff's  rights  therein.  Plaintiflf  never  at  any  time,  before 
bringing  the  action,  claimed  a  vendor's  lien.  Defendants  en- 
deavored to  show  by  the  oflScers  of  both  the  old  and  new  com- 
pany  that  they  had  no  knowledge  or  notice  that  such  a  claim 
was  made  by  plaintiff.  The  court  sustained  objections  to  this 
line  of  inquiry  erroneously,  we  think,  for  the  pleadings  raised 
the  issue  whether  appellant  was  a  purchaser  for  value  without 
notice.  The  finding,  however,  is  that  appellant  purchased 
with  knowledge  "of  all  plaintiff's  rights,"  but  does  not 
specify  what  those  rights  were.  So  far  as  the  existence  of  a 
right  to  a  vendor's  lien  is  concerned,  the  only  right  respondent 
had  must  be  traced  to  the  agreements  already  disposed  of.  If 
the  finding  refers  to  respondent's  right  arising  out  of  these 
agreements  and  means  that  appellant  had  notice  of  these 
agreements  and  of  such  rights  as  they  carried,  the  finding  \h 
supported.  But  we  have  seen  that  no  vendor's  lien  arose  out 
of  these  agreements  with  the  Rice  Milling  Company,  and  it 
seems  to  us  equally  clear  that  no  vendor's  lien  arose  by  reason 
of  the  transfer  of  the  Rice  Mills,  Inc.,  or  from  respondent's 
relation  to  the  latter.  Plaintiff  gave  his  written  consent  to 
the  transfer  of  his  shares  in  the  old  company  for  an  equiva- 
lent in  the  new  company ;  he  appointed  Mr.  Hale  as  his  proxy 
to  vote  these  shares  in  the  new  company ;  he  indorsed  the  cer- 
tificate and  left  it  in  the  bank  to  take  the  place  of  the  share 
he  held  in  the  old  company,  and  he  conveyed  by  deed  to  the 
new  company  his  interest  in  the  premises  he  now  seeks  to  have 
charged  with  a  vendor's  lien.  The  negotiations  and  their  cul- 
mination in  making  plaintiff  a  stockholder  in  the  new  company 
appear  to  have  been  free  from  fraud,  misrepresentation,  or 
mistake;  indeed,  nothing  of  this  sort  is  alleged  or  claimed. 

Appellant  contends  that,  if  it  can  be  .said  that  a  vendor's 
lien  ever  existed,  "it  has  been  waived  time  and  again,"  and 
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especially  ''by  the  execution  of  a  deed  by  the  vendor  to  a 
subpurchaser/'  We  do  not  think  it  necessary  to  consider  the 
question  of  waiver.  We  feel  quite  satisfied  that,  for  the  rea- 
sons above  given,  no  vendor's  lien  arose  out  of  the  transaction, 
and  that  the  findings  of  facts  from  which  the  learned  trial 
court  reached  the  conclusion  that  such  a  lien  did  arise  in  plain- 
tiff *s  favor  are  without  support  in  the  evidence.  We  are  fur- 
ther satisfied  that  the  evidence  does  not  support  the  finding 
that  plaintiff  sold  and  transferred  the  property  to  the  Bice 
Milling  Company  ''for  the  price  or  consideration  of  five 
thousand  dollars  to  be  paid  to  him  by  said  defendant  Cali- 
fornia Rice  Milling  Co.,"  and  that  the  judgment  for  said 
sum  is  without  support 
The  judgment  is,  therefore,  reversed 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  1, 1918. 


[dr.  No.  1796.    Third  Appellate  District.— June  5,  1918.] 
WONG  AH  SURE,  Appellant,  v.  TT  FOOK,  Respondent, 

Appeal — Ai/teknattv]:  Method — Bbcoei>— Peintino  in  Opening  Brief. 
Where  an  appeal  is  taken  under  the  alternative  method,  it  is  the 
diitj  of  the  appellant  to  print  in  his  opening  brief  such  portion  of 
the  record  as  he  desires  to  call  to  the  attention  of  the  appellate 
eourt,  and  it  is  not  proper  procedure  to  omit  to  do  so  and  discuss 
the  evidence  in  the  reply  brief. 

YXNDOB  AND  PUECHASEE— OBAL  CONTRACT  FOE  SaLE  OF  LaND — DESTRUC- 
TION OF  Propebty— Becoveby  OF  Money  Paid. — Where  a  purchaser 
of  land  under  an  oral  contract  goes  into  possession  and  makes  a 
part  payment  and  agrees  to  pay  the  balance  at  a  future  date,  whon 
the  property  is  to  be  conveyed  to  him  and  before  the  time  for  pay- 
ment the  building  on  the  land  is  destroyed  by  fire,  the  purchaser 
may  rescind  and  recover  the  money  paid,  since  the  contract  is  not 
an  executed  one  under  section  1661  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  B.  Prewett,  Judge. 

S7  Cal.  App.— 80 
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The  facts  are  stated  in  the  opinion  of  the  court 

J.  M.  Pulweiler,  for  Appellant 

Meredith,  Landis  &  Chester,  for  Respondent 

CHIPMAN,  P.  J. — ^This  is  an  action  to  quiet  title  to  certain 
land,  being  a  portion  of  section  19,  township  12  north,  range  8 
east,  near  the  town  of  Newcastle,  and  for  other  relief.  De- 
fendant filed  an  answer  and  cross-complaint:  Denied  that 
plaintiff  was  at  the  commencement  of  the  action  or  is  now  the 
owner  of  the  land,  "except  as  hereinafter  set  forth";  denied 
that  defendant  claims  an  interest  in  the  whole  of  said  prem- 
ises, but  avers  that  he  claims  an  interest  in  a  certain  portion 
hereof  (describing  it) ;  denied  that  defendant's  claim  is  with- 
out right    By  way  of  cross-complaint,  alleged :  That  about  the 

day  of  March,  1914,  plaintiff  and  defendant  entered  into 

an  agreement  whereby  "defendant  agreed  to  buy  and  plaintiff 
agreed  to  sell  the  following  described  land  and  premises"  (de- 
scription), the  consideration  being  $950,  payable  four  hun- 
dred dollars  May  20,  1914,  and  the  balance  within  six  months 
from  said  last-mentioned  date;  that  defendant  went  into  pos- 
session and  has  ever  since  been  and  now  is  in  possession ;  that 
about  June  22, 1914,  a  store  building  situated  on  said  premises 
was  partially  destroyed  by  fire;  that  immediately  thereafter 
it  was  agreed  by  plaintiff  and  defendant  that  defendant 
should  cause  said  store  building  to  be  repaired  "at  the  sole  ex- 
pense and  cost  of  plaintiff  and  the  amount  of  the  said  cost  to 
be  charged  against  and  deducted  from  said  purchase  price  of 
said  land";  that  defendant  has  paid  to  plaintiff  the  entire 
consideration,  to  wit:  May  20,  1914,  paid  cash  four  hundred 
dollars ;  July  17, 1914,  paid  out  for  cost  of  repairing  said  store 
building,  $505;  sold  and  delivered  to  plaintiff  merchandise  of 
the  reasonable  value  of  forty  dollars,  and  paid  plaintiff  the 
sum  of  fifty  dollars  in  cash,  making  in  all  $995 ;  that  defend- 
ant has  demanded  of  plaintiff  "that  he  execute  and  deliver  to 
defendant  the  said  deed  conveying  said  land  and  premises  to 
defendant  in  accordance  with  said  agreement,"  but  plaintiff 
has  refused,  and  still  refuses,  to  comply  with  said  demand. 
The  prayer  is  that  plaintiff  take  no  relief ;  that  plaintiff  be  re- 
quired to  specifically  perform  said  contract ;  that  it  be  decreed 
that  plaintiff  has  no  estate  or  interest  in  said  premises  and 
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that  he  be  debarred  from  asserting  any  claim  in  or  to  said 
land. 

Plaintiflf  answering  the  cross-complaint :  Denied  that  plain- 
tiflf  agreed  to  sell  to  defendant  the  strip  of  land  described  in 
said  cross-complaint,  except  a  strip  described  as  follows  (de- 
scription), on  which  ''there  was  a  building  and  porch  of  the 
dimensions  heretofore  stated  of  19x70";  that  said  agreement 
**  was  not  in  writing  but  oral  and  the  price  to  be  paid  was  $950, 
payable  four  hundred  dollars  cash  and  the  balance  within  a 
reasonable  time  thereafter  and  not  to  exceed  one  year,  and  at 
said  final  payment  a  deed  was  to  be  made  to  defendant"; 
plaintiff  admits  that  he  surrendered  possession  to  defendant 
and  that  while  defendant  was  in  possession  ''the  upper  or 
wooden  portion  of  said  building  was  destroyed  by  fire,  but  for 
which  plaintiff  was  in  no  respect  responsible  or  liable" ;  denied 
that  it  was  agreed  that  said  building  should  be  repaired  at 
plaintiff's  cost;  admitted  the  payment  of  four  hundred  dollars 
cash,  but  alleged  that  plaintiff  let  defendant  **have  back" 
from  said  four  hundred  dollars  the  sum  of  $175,  leaving  due 
$625;  denied  that  defendant  sold  plaintiff  merchandise  of  the 
value  of  forty  dollars  or  any  other  sum,  or  at  all,  and  denied 
that  defendant  paid  plaintiff  fifty  dollars  in  cash  or  any  sum 
in  excess  of  forty  dollars;  denied  that  defendant  has  de- 
manded of  plaintiff  a  deed,  and  alleged  that  plaintiff  has 
tendered  to  defendant  a  suflScient  deed  on  payment  of  the  un- 
paid balance  of  said  purchase  price.  Plaintiff  prays  that  it 
be  adjudged  that  defendant  has  no  interest  in  said  land  and 
that  plaintiff  have  a  vendor's  lien  on  said  premises  as  security 
for  the  payment  of  said  balance  due  plaintiff. 

The  cause  was  tried  by  the  court  without  a  jury  and  find- 
ings of  fact  were  made  by  the  court  substantially  in  accord- 
ance with  defendant's  answer  and  cross-complaint;  and  as 
conclusions  of  law  the  court  found  that  plaintiff  is  entitled  to 
a  decree  quieting  his  title  to  the  strip  of  land  claimed  by  him, 
except  that  portion  particularly  described  as  claimed  by  de- 
fendant and  as  to  such  portion  that  defendant  is  the  owner 
and  entitled  to  possession;  that  defendant  is  entitled  to  the 
decree  that  plaintiff  convey  the  said  strip  of  land  to  de- 
fendant. 

Judgment  was  entered  accordingly.  Plaintiff  appeals  from 
the  judgment  and  brings  the  record  here  under  the  alternative 
method. 
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It  is  stated  in  appellant's  brief  that  pending  the  appeal 
plaintiff,  Wong  Ah  Sure,  conveyed  his  interest  in  the  premises 
to  Sing  Eee  Jan  and  later  died,  and  Sing  Eee  Jan  has,  upon 
suggestion  of  counsel,  been  substituted  as  appellant. 

Respondent  invites  attention  to  the  failure  of  appellant  in 
his  opening  brief  to  comply  with  the  provisions  of  section  953c 
of  the  Code  of  Civil  Procedure,  and  asks  that  the  rule  be  en- 
forced, which  is  to  aflSrm  the  judgment  without  examining  the 
typewritten  transcript  in  search  for  error  upon  which  to  base 
a  reversal.  In  the  present  instance,  there  was  an  entire  dis- 
regard of  the  requirements  of  the  code  section.  Appellant, 
however,  has  made  a  fairly  successful  effort  to  comply  with 
the  statute  in  his  reply  brief.  The  statute  reads:  "In  filing 
briefs  on  said  appeal  the  parties  must,  however,  print  in 
their  briefs,  or  in  a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  they  desire  to  call  to  the  attention  of 
the  court";  and  appellant  makes  the  point  that  the  statute 
does  not  require  compliance  therewith  in  the  opening  brief, 
and  that  he  has  suflSciently  complied  with  the  statute  by  call- 
ing attention  to  the  portion  of  the  record  on  which  he  relies  in 
his  reply  brief. 

It  is  due  to  the  respondent  that  the  appellant  should  state 
fully  his  points  and  authorities  in  his  opening  brief  and  if  he 
challenges  the  suflSciency  of  the  evidence  to  support  the  find- 
ings, he  should  in  his  opening  brief  point  out  the  evidence 
which  he  claims  should  have  demanded  a  different  finding. 
Of  course,  if  the  claim  is  made  in  good  faith  that  there  is  no 
evidence  whatever  in  support  of  a  particular  finding,  a  state- 
ment of  such  fact  would  be  sufficient  and  the  duty  would  then 
devolve  upon  the  respondent  to  point  out  the  evidence.  The 
respondent  is  entitled  to  know  on  what  points  appellant  relies 
and  they  should  be  stated  in  the  opening  brief  in  order  that 
he  may  meet  them  in  his  answering  brief.  The  practice  of 
allowing  appellant  to  reserve  his  discussion  of  the  sufficiency 
of  the  evidence  to  support  the  findings  to  his  reply  is  illogical 
and  devolves  upon  the  respondent  the  necessity  of  filing  an 
additional  brief,  which  would  be  unnecessary  where  appellant 
complies  with  the  statute  in  his  opening  brief.  Orderly  pro- 
cedure precludes  appellant  from  making  new  points  in  his 
reply,  and  to  defer  compliance  with  the  statute  until  he  files 
nis  reply  brief  is  in  effect  introducing  an  entirely  new  point 
which  respondent  could  not  anticipate  and  answer  in  bis  an- 


Digiti 


zed  by  Google 


June,  1918.]      Wong  Ah  Surb  v.  Ty  Fook.  469 

swering  brief.  For  these,  among  other  reasons,  we  think 
appellant  has  not  complied  with  what  we  believe  to  be  the  in- 
tention of  the  statute.  As  the  question  has  not  hitherto 
arisen,  we  have  treated  the  reply  brief  of  appellant  as  suflBeient 
compliance  with  the  statute. 

Appellant  states  in  his  opening  brief,  and  reiterates  it  in 
his  reply  brief,  that  "there  is  really  but  one  issue  to  be  deter- 
mined in  the  case,  and  that  is  the  'agreement  or  contract  to 
pay  for  the  rebuilding  of  the  store.'  "  The  finding  of  the 
court  is  **that  immediately  upon  said  fire  occurring  and  said 
damage  and  detriment  resulting  to  said  structure,  building 
and  improvement,  as  in  these  findings  heretofore  found,  plain- 
tiff agreed  with  defendant  to  alone  stand  and  bear  said  loss, 
and  agi*eed  with  defendant  that,  if  defendant  should  restore 
said  structure,  building  and  improvement  and  pay  the  cost 
therefor,  the  amount  paid  therefor  should  be  deducted  from 
the  final  payment  to  be  paid  by  defendant  to  plaintiff,  as  in 
these  findings  elsewhere  found,  for  said  land,  premises,  struc- 
ture, building  and  improvement  in  these  findings  elsewhere 
described.''  Also,  "the  court  finds  that  the  risk  of  loss  and 
destruction  of  said  structure,  building  and  improvement  on 
said  land  and  premises  agreed  to  be  sold  and  conveyed  by 
plaintiff  to  defendant  was  on  the  plaintiff  and  that  the  dam- 
age and  injury  to  said  structure  ...  by  reason  of  fire  oc- 
curred .  .  .  without  the  fault,  omission  or  negligence  of  the 
defendant." 

It  appeared  that  defendant  went  into  possession  of  the 
premises  under  an  oral  contract  of  sale.  Part  payment  was 
made,  the  balance  to  be  paid  at  a  future  date,  and  when  and 
not  until  paid,  plaintiff  was  to  convey  the  premises  to  defend- 
ant by  a  good  and  sufficient  deed  of  bargain  and  sale.  Before 
the  time  had  arrived  for  payment  of  deferred  installments,  the 
building  was  partly  destroyed  by  fire.  As  we  understand  the 
cases  of  Poits  Drug  Co.  v.  Benedict,  156  Cal.  322,  334,  [25 
L.  R.  A.  (N.  S.)  609, 104  Pac.  432],  and  Cordin  v.  Oshorn,  161 
Cal.  659,  666,  [120  Pac.  755],  defendant  could  have  rescinded 
and  recovered  the  money  paid  on  account  of  the  purchase 
price.  The  principle  applicable  to  the  situation  is  stated  in 
the  Potts  Drug  Co.  case:  "Where  there  is  a  mere  agreement 
to  sell,  and  title  therefore  has  not  passed,  the  loss  falls  on  the 
vendor."  Appellant  answers  that  the  sale  was  not  an  execu- 
tory contract,  but  was  an  executed  agreement.     "An  executed 
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contract  is  one,  the  object  of  which  is  fully  performed.  All 
others  are  executory."  (Civ.  Code,  sec.  1661.)  The  contract 
was  taken  out  of  the  statute  of  frauds  by  part  payment  of 
the  purchase  price  and  delivery  of  possession.  The  agree- 
ment was  partly  executed  but  title  had  not  passed  to  de- 
fendant. There  was  evidence  that  the  value  of  the  building 
was  about  $800  or  $850  and  the  value  of  the  lot  $150.  It 
is  obvious  that  the  property  for  which  defendant  was  to 
pay  $950  consisted  principally  of  the  building.  The  fact  that 
he  went  into  possession  does  not  make  the  rule  any  the  les^ 
applicable.  It  became  impossible,  through  no  fault  of  defend 
ant,  for  plaintiflE  to  convey  the  property  he  had  agreed  to  con- 
vey. "Where  the  contract  relates  to  the  use  or  possession  or 
any  dealing  with  specific  things  in  which  the  performance 
necessarily  depends  on  the  existence  of  the  particular  thing, 
the  condition  is  implied  by  the  law  that  the  impossibility  aris- 
ing from  the  perishing  or  destruction  of  the  thing,  without 
default  in  the  party,  shall  excuse  the  performance,  because, 
from  the  nature  of  the  contract,  it  is  apparent  that  the  par- 
ties contracted  on  the  basis  of  the  continued  existence  of  the 
subject  of  the  contract."     (9  Cyc.  631.) 

But  if  this  be  not  the  law,  the  parties  were  certainly  com- 
petent to  agree  as  to  which  of  them  should  bear  the  loss ;  and 
there  was  evidence  that  immediately  after  the  fire  occurred, 
plaintiff  told  defendant  to  go  ahead  and  repair  the  building 
and  to  deduct  the  cost  from  the  unpaid  purchase  price  for  the 
property.  We  find  no  prejudicial  error  in  any  of  the  rulings 
of  the  court. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  1,  1918. 
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[(^▼.  No.  2208.    First  Appellate  District.— June  6,  1918.] 

SAM    MOOSIOS,    Respondent,   v.    LOUIS   RUSCONI, 
Appellant. 

OONVEBSION — ^LBASE  OF  FaBMINO  LaND  ON  6hABXS — SSIZITBX  OF  WHOLB 

Crop  bt  Lessoe— Lubiutt  to  Mobtgagbs  or  Lessee. — ^Where  land 
is  leased  to  be  farmed  on  equal  shares,  and  the  lessor  attaches  and 
takes  possession  of  the  whole  erop,  and  personally  and  through  the 
sheriff  refuses  upon  demand  to  deliver  the  other  one-half  thereof 
to  the  holder  of  an  overdue  note  secured  by  chattel  mortgage  on 
such  one-half  with  the  right  of  possession  upon  failure  to  pay  the 
note,  such  lessor  is  guilty  of  conversion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Cosgrave,  for  Appellant 

N.  Lindsay  South,  C.  K.  Bonestell,  and  Q.  Laynesworth,  for 
Respondent 

KERRIGAN,  J.— This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  for  conversion  of  a  lot  of  beans  upon 
which  plaintiff  held  a  chattel  mortgage.  The  trial  court 
found  against  the  defendant  and  rendered  judgment  in  plain- 
tiff's favor  for  the  sum  of  seven  hundred  dollars,  the  value  of 
the  beans  found  to  have  been  converted. 

The  defendant  leased  a  parcel  of  land  in  Fresno  County  to 
Harry  Sidery,  T.  Colivas,  and  Louis  Fatseas,  mortgagors  of 
the  plaintiff,  to  be  farmed  on  equal  shares.  In  addition  to 
receiving  one-half  of  the  crop,  the  defendant  was  to  be  reim- 
bursed for  any  advances  he  might  make  to  his  lessees  for  the 
purpose  of  enabling  them  to  produce  and  harvest  the  crop, 
this  reimbursement  to  be  made  out  of  the  lessees'  share  thereof 
at  the  time  it  was  harvested,  at  which  time  also  the  defendant 
was  to  receive  from  the  lessees  his  share  thereof  due  as  rent. 
Just  prior  to  October  28,  1915,  plaintiff  and  defendant  appar- 
ently became  apprehensive  as  to  how  the  crop  of  beans  would 
be  divided,  and  on  the  forenoon  of  that  day  the  plaintiff  ob- 
tained from  the  lessees  a  promissory  note  for  $750,  payable 
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one  day  after  date,  for  supplies  and  advances  furnished  them, 
the  note  being  secured  by  a  chattel  mortgage  on  the  crop,  and 
providing  that  if  not  paid  when  due,  the  mortgagee  should  be 
entitled  to  possession  of  the  mortgaged  property.  On  the 
afternoon  of  that  day  the  defendant  began  an  action  against 
his  lessees  for  recovery  of  the  amount  of  advances  made  by  him 
under  the  provisions  of  the  lease,  and  the  sheriff,  acting  under 
a  writ  of  attachment  issued  in  that  action,  and  while  the  beans 
were  yet  on  the  vines,  took  possession  of  the  same.  Later  he 
harvested  the  crop  and  delivered  one-half  thereof  to  the  de- 
fendant. In  the  meantime,  the  note  of  the  lessees  to  plaintiflf 
being  overdue  and  unpaid,  the  plaintiflf  demanded  possession 
of  one-half  of  the  crop  both  of  the  defendant  and  of  the  sheriff. 
They  refused  to  comply  with  this  demand,  and  there  is  noth- 
ing in  the  record  to  show  what  became  of  the  proportion  of 
the  crop  to  which,  under  the  terms  of  his  chattel  mortgage, 
the  plaintiflf  was  clearly  entitled.  Prior  to  the  trial  defend- 
ant's attachment  suit  against  the  lessees  was  dismissed,  upon 
the  ground  that  it  was  prematurely  brought,  it  appearing  to 
have  been  instituted  before  the  defendant  was  entitled  either 
to  his  share  of  the  crop  or  to  repayment  of  advances  claimed 
by  him  to  have  been  made. 

From  a  mere  statement  of  the  facts  it  appears  too  plain  to 
require  argument  that,  upon  the  failure  of  the  lessees  to  pay 
to  plaintiflf  the  amount  of  their  note,  he,  under  the  provisions 
of  the  mortgage  already  noticed,  was  entitled  to  the  possession 
of  one-half  of  the  crop  of  beans,  and  that  the  defendant,  mak- 
ing no  claim  to  more  than  one-half  the  crop,  having  through 
the  sheriflf — who,  in  eflfect,  was  his  agent — taken  possession  of 
the  whole  thereof,  and  having  both  personally  and  throuu:h  the 
sheriflf  refused  upon  demand  to  deliver  to  the  plaintiflf  the 
part  to  which  he  was  entitled,  was  guilty  of  conversion.  It 
follows  that  the  conclusion  of  the  trial  court  to  that  eflfect  was 
correct. 

The  judgment  is  aflBrmed. 

Beasly,  J.,  pro  iem.,  and  Zook,  J.,  pro  iem,,  concurred. 
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[Ciy.  No.  1798.    Third  Appellate  District.— June  6,  1918.1 

CITY   OF   PBTALUMA    (a  Municipal   Corporation),   Re- 
spondent, T.  ISABELLE  HUQHES  et  aL,  Appellants. 

Street  Law — Ott  of  Pbtaluica  —  Improvement  Under  State  Law— 
Preuminart  Ordinanob  Adopting  Procedure  Unnecessary  — 
Charter. — In  the  doing  of  street  work  in  the  eitj  of  Petaluma  under 
the  provisionB  of  the  act  of  March  6,  1889  (SUts.  1889,  p.  70),  it 
is  not  necessary  that  the  city,  prior  to  entering  upon  the  work, 
should  adopt  an  ordinance  electing  to  proceed  under  the  state  law 
and  adopting  its  procedure  as  the  one  to  be  followed  in  making  the 
improvement,  as  section  21  of  article  III  of  the  charter,  requiring 
that  such  work  should  be  done  hj  ordinance  not  in  conflict  with  state 
laws,  must  be  read  in  connection  with  section  68  of  the  same  article, 
which  provides  that  in  the  absence  of  any  procedure  for  carrying 
out  or  effectuating  any  granted  or  implied  power  or  authority,  the 
general  law  of  the  state  shall  be  followed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Edgar  T.  Zook,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Mooney,  T.  J.  Geary,  and  C.  W.  Lynch,  for  Appel- 
lants. 

G.  P.  Hall,  and  W.  F.  Cowan,  for  Respondent 

BURNETT,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  and  against  certain  defendants,  arising  out 
of  certain  condemnation  proceedings  undertaken  by  the  city 
of  Petaluma  (a  municipal  corporation)  for  the  widening  and 
extending  of  a  certain  street  within  its  corporate  limits,  the 
undertaking  being  commonly  known  as  the  ''Douglass  Street 
Extension." 

It  is  the  contention  of  appellants  (1)  "that  the  charter  of 
the  city  of  Petaluma  does  not  contain  a  valid  system  provid- 
ing for  the  opening  of  streets,  but  it  permits  the  city  author- 
ities, by  ordinance,  to  adopt  such  a  system;  that  the  city  of 
Petaluma  never  adopted  any  system  providing  for  the  open- 
ing of  streets,  and  is  therefore  without  authority  to  proceed." 

(2)  Gosely  allied  to  this  is  the  further  claim  that  the  said 
proceedings  taken  by  said  municipality  are  void  ab  initio ,  for 
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the  reason  that  they  have  been  undertaken  and  pursued  under 
a  general  law  of  the  state  of  California,  to  wit,  the  act  of 
March  6,  1889  (Stats.  1889,  p.  70),  which  has  no  application 
to  said  city  of  Petaluma,  instead  of  having  been  undertaken 
and  pursued,  as  the  charter  requires,  as  hereinbefore  stated. 

(3)  Further,  that  "even  if  we  concede  (which  we  do  not) 
that  the  city  had  the  right  to  proceed  directly  under  the  gen- 
eral law  without  consideration  for  the  charter  provisions  cited 
above,  the  proceedings  as  actually  taken  were  defective, 
in  that  there  was  not  a  posting  and  not  a  publication  of  the 
*  Notice  of  Public  Work'  in  the  matter  given  as  required  by 
the  act  of  March  6,  1889.  This  being  true,  the  city  never 
gained  jurisdiction  to  order  the  work  and  improvement.** 

(4)  Defendants  also  raise  the  point  that  they  were  re- 
strained from  offering  any  evidence  as  to  the  assessment  side 
of  the  proceedings  taken,  and  in  support  thereof  quote  Los 
Angeles  v.  DehaU,  97  Cal.  13,  [31  Pac.  626]. 

(5)  They  further  contend  that  the  trial  court  "practically" 
prejudged  the  controversy,  before  its  presentation,  by  the  use 
of  the  following  language : 

"The  Court:  You  have  authority  to  act  under  the  general 
law.  The  supreme  court  has  expressly  held  in  four  different 
cases  the  general  law  is  incorporated." 

The  first  two  contentions  of  appellants,  virtually  involving 
the  same  question,  may  be  considered  together,  and  it  is  prob- 
ably suflScient  to  say  that  they  have  been  answered  by  the  dis- 
trict court  of  appeal  for  the  first  district  in  the  case  of  In  re 
Thomas,  33  Cal.  App.  547,  [165  Pac.  1021].  Therein  the 
learned  author  of  the  opinion,  referring  to  sections  21  and  68 
of  article  III  of  the  charter  of  Petaluma,  says:  "It  seems 
clear  to  us,  when  these  two  sections  of  the  city  charter 
of  Petaluma  are  read  together,  as  they  must  be,  that  no  pre- 
liminary ordinance  was  necessary  to  entitle  the  city  author- 
ities to  proceed  immediately  under  the  state  law  in  making 
the  street  improvement  under  review.  The  city  charter  did 
not  itself  embrace  a  procedure  for  the  doing  of  such  work; 
and  the  only  requirement  of  section  21  of  article  III  of  its 
charter  is  that  when  this  character  of  work  is  to  be  done,  it 
should  be  done  by  ordinances  not  in  conflict  with  state  laws. 
The  particular  state  law  adopted  by  the  city  for  the  purposes 
of  this  work  provides  that  the  contemplated  improvement 
shall  have  its  inception  in  an  ordinance  of  the  city,  for  such 
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the  resolution  of  intention  is,  as  required  by  said  state  law. 
The  passage  of  an  additional  ordinance  by  the  city  resolving 
to  adopt  this  ordinance  required  by  the  state  law  would  be 
doing  of  an  idle  act;  and  any  construction  of  section  21  of  ar- 
ticle III  of  the  charter  which  would  require  the  doing  of  such 
act  would  do  violence  to  the  intendments  of  section  68  of 
article  III  of  the  same  charter.  We  find  no  merit,  therefore, 
in  the  appellant's  contention  in  this  regard.'' 

A  somewhat  analogous  case  is  Park  v.  Pacific  Fire  Extin^ 
guisher  Co,,  ante,  p.  112,  [173  Pac.  615],  wherein  it  is  said: 
''Street  lighting  is  a  municipal  affair;  but  the  charter  of  the 
city  of  Berkeley,  while  conferring  power  upon  the  city  to 
adopt  a  complete  procedure  for  the  creation  of  a  system  of 
street  lighting,  does  not  contain  such  a  procedure.  This  is 
conceded.  The  city  has  power  to  provide  such  general 
scheme;  but  not  having  done  so,  it  is  governed  by  general  law 
in  that  respect  and  may  in  this  case  follow  the  provisions  of 
the  Improvement  Act  of  1911.  {Fragley  v.  Phelan,  126  Cal. 
383,  [58  Pac.  923].)" 

In  the  Fragley  case  it  is  said:  "It  is  not  within  the  consti- 
tutional power  of  the  legislature,  by  approving  a  freeholders' 
charter  which  fails  to  make  provision  upon  subjects  pertain- 
ing to  municipal  affairs,  to  exempt  that  city  from  being  sub- 
ject to  legislative  control  in  reference  to  those  subjects,  nor  can 
the  city  secure  exemption  from  such  control  by  omitting  to 
make  such  provision  in  its  charter." 

The  following  cases  are  also  opposed  to  these  contentions  of 
appellants:  Osbum  v.  Stone,  170  Cal.  484,  [150  Pac.  367] ; 
Clause  V.  San  Diego,  159  Cal.  436,  [114  Pac.  573] ;  Hellman  v. 
Shoulters,  114  Cal.  156,  [44  Pac.  915,  45  Pac.  1057]. 

Of  course,  it  is  fundamental  that,  in  proceedings  like  this, 
municipalities  can  act  legally  only  in  strict  compliance  witli 
the  requirements  of  the  statutory  law,  defining  their  activities, 
or  to  put  it  in  the  language  of  the  decisions,  that  the  mode  is 
the  measure  of  their  power. 

In  the  case  of  City  of  Napa  v.  Maxwell,  36  Cal.  App.  103, 
[171  Pac.  839],  the  court  uses  the  following  language:  "Of 
course,  the  rule  is  that  proceedings  for  the  improvement  of 
streets  are  in  invitum  and  purely  statutory,  and  afford  no 
opportunity  for  invoking  any  of  the  principles  of  equity, 
and  the  validity  of  an  assessment,  therefore,  depends  upon 
a  statutory  power,  and  the  party  seeking  the  right  to  enfoixje 
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it  must  show  that  the  statutory  power  has  been  strictly  fol- 
lowed." 

Therein,  the  proceedings  were  declared  invalid  because  two 
commissioners,  instead  of  three,  were  appointed  as  provided 
for  by  section  6  of  the  act  of  18B9,  to  ascertain  the  benefits 
accruing  or  the  damage  resulting  to  property  affected  by  the 
proposed  improvement. 

But  in  the  instant  case  no  such  consideration  is  involved. 
Section  2  of  said  act  of  1889  provides:  "Before  ordering  any 
work  to  be  done  or  improvement  made  which  is  authorized  by 
section  one  of  this  act  the  city  council  shall  pass  a  resolution 
declaring  its  intention  to  do  so,  describing  the  work  or  im- 
provement and  the  land  deemed  necessary  to  be  taken  there- 
for and  specifying  the  exterior  boundaries  of  the  district  of 
lands  to  be  affected  or  benefited  by  said  work  or  improvement, 
and  to  be  assessed  to  pay  the  damages,  cost  and  expend 
thereof.'*  Then  follows  a  section  requiring  the  street  super- 
intendent to  post  a  notice  of  this  resolution  and  also  to  publish 
it  for  ten  days  in  a  daily  newspaper.  The  only  asserted  de- 
fect as  to  this  proceeding  is  pointed  out  in  the  opening  brief 
of  appellants  by  quoting  from  the  transcript,  as  follows : 

'*Mr.  Geary:  'It  may  be  stipulated  that  all  the  proceedings 
which  are  set  out  in  the  complaint  as  having  been  taken  by  the 
council  of  the  city  of  Petaluma  were  in  fact  taken  by  them.' 

"The  Court:  *With  the  exception  of  the  fact,  for  a  portion 
of  the  time  of  publication,  the  word  "Stratton"  appeared  in 
the  notice  instead  of  the  word  "Harriman,"  and  that  there 
were  not  ten  full  days  of  posting  or  publication  of  the  word 
"Harriman"  in  there.' " 

There  is  nothing  therein  to  show  that  respondent  consented 
to  the  statement  of  the  court,  and,  besides,  if  it  be  regarded 
as  a  stipulation  of  the  city  of  Petaluma,  it  is  entirely  unin- 
telligible. It  does  not  appear  what  difference  it  made  whether 
the  word  "Stratton"  or  "Harriman"  was  used.  It  was  in- 
cumbent upon  appellants  to  set  out  in  their  brief  the  portions 
of  the  transcript  upon  which  they  relied  to  show  error,  the 
appeal  being  under  the  alternative  method.  {Scott  v.  Holly- 
wood Park  Co,,  176  Cal.  680,  [169  Pac.  379].) 

They  should  have  exhibited  the  evidence  in  their  opening 
brief,  in  order  that  respondent  might  have  an  opportunity  to 
make  suitable  reply.  They  waited,  however,  until  the  filing 
of  their  final  brief  to  call  the  attention  of  this  court  to  the 
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entire  proceeding  in  reference  to  said  publication.  But  the 
record  as  exhibited  in  this  final  brief  does  not  aid  appellants 
in  any  manner.  It  does  not  show  that  the  word  "Stratton'' 
or  the  word  "Harriman"  affected  in  the  slightest  degree  the 
accuracy  or  sufficiency  of  the  description  of  the  property.  As 
far  as  anything  to  the  contrary  appears,  either  word  might 
have  been  used  throughout,  or  boUi  eliminated,  and  the  full 
and  definite  information  required  by  the  statute  still  be  con- 
tained in  said  publication.  In  other  words,  from  the  record 
we  must  assume  that  the  clerical  error  was  entirely  immate- 
rial and  resulted  in  no  prejudice  whatever.  Of  course,  no 
one  would  contend  for  the  absurd  proposition  that  an  immate- 
rial and  unimportant  change  in  the  phraseology  of  the  notice 
would  invalidate  it,  the  facts  stated  remaining  essentially  the 
same  and  corresponding  with  the  requirements  of  the  law.  As 
to  this  we  may  adopt  the  language  of  the  supreme  court  of 
Montana  in  reference  to  the  publication  of  a  notice  of  con- 
templated changes  in  the  constitution,  reported  in  State  v. 
Aldsrson,  49  Mont.  414,  [Ann.  Cas.  1916B,  39,  142  Pac.  216], 
as  follows:  "Indeed,  to  reach  the  very  acme  of  absurdity,  we 
need  only  say  that  the  rule  of  literal  compliance  requires  that 
every  word  be  spelled  correctly,  and  if  in  the  last  illustration 
the  printer  inadvertently  omitted  the  letter  *a*  from  the  word 
'measure,'  and  this  was  the  only  departure,  the  amendment 
would  fail  under  the  rule  in  question.  A  court  which  would 
nullify  the  expressed  will  of  the  people  upon  such  a  flimsy 
pretext  as  the  one  illustrated  above  would  deservedly  forfeit 
every  claim  to  the  respect  or  confidence  of  the  community." 

The  case  of  Ferri  v.  City  of  Long  Beach,  176  Cal.  645,  [169 
Pac.  385],  has  no  application  to  this  case.  The  notice  therein 
contained  the  misstatement  of  a  matter  of  fact.  We,  of  course, 
agree  that  *' where  the  statute  prescribed  a  certain  kind  of 
notice,  a  court  is  not  justified  in  saying  some  other  kind  of 
notice  would  be  equally  effective."  It  would  be  absurd  to 
contend  that  notice,  for  instance,  by  mail,  would  answer  the 
requisite  of  newspaper  publication  or  notice  by  posting,  but, 
in  the  instant  case,  no  such  question  is  involved. 

As  to  the  fourth  point,  it  is  sufficient  to  say  that  appellants* 
brief  sets  forth  nothing  from  the  transcript  inviting  attention 
even.  However,  the  reading  of  the  entire  record  discloses  no 
such  ruling  as  they  claim.     The  case  seems  to  have  becu  tried 
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with  exceeding  care  and  fairness,  and  appellants  have  no  just 
cause  for  complaint. 

The  charge  that  the  trial  judge  had  prejudged  the  cause 
seems  particularly  unfounded.  The  accusation  apparently 
arises  from  the  fact  that  he  manifested  a  knowledge  of  the 
essential  legal  principles  involved,  and  announcd  during  the 
progress  of  the  trial  that  the  supreme  court  had  made  a  certain 
decision  in  reference  thereto.  It  is  certainly  somewhat  novel 
that  the  familiarity  of  the  trial  judge  with  the  law — however 
unusual  it  might  be  considered — should  be  the  basis  for  criti- 
cism or  animadversion. 

Appellants  suggest  some  other  alleged  errors,  but  they  arc- 
not  argued,  and  we  pass  them  by  without  further  notice. 

The  appeal  seems  to  be  entirely  destitute  of  meriti  and  the 
judgment  is  aflBrmed. 

rihipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  5,  1918. 


[Civ.  No.  2169.    Second  Appellate  District. — June  •,  1918.] 

DORAN,  BROUSE  &  PRICE  (a  Corporation), Respondent,  t 
HENRY  COWELL  LIME  &  CEMENT  COMPANY  (a 
Corporation),  Appellant. 

CoNTBACT — Sale  of  Cement — Quality — SATisrAcnoN  of  Skgineer  of 
Highway  Commission. — Where  a  letter  ordering  cement  provided 
that  the  cement  should  comply  with  inclosed  specification  of  the 
highway  commission  and  be  acceptable  to  their  engineer,  and  in 
reply  thereto  the  letter  of  the  seller  stated  that  the  cement  ''will 
easily  meet  the  specifications  of  the  commission,"  after  which  com- 
munications passed  relating  to  the  price  alone,  the  contract  called 
for  cement  acceptable  to  the  engineer. 

Id.— ExTDENCB  —  Terms  op  Contract  —  Preliminaby  Negotiations. — 
Where  a  contract  for  the  sale  of  cement  consisted  of  letters  and 
tolpprrams.  it  was  error  to  admit  oral  evidence  as  to  the  terms  of 
the  contract  and  of  the  negotiations  leading  up  to  the  same,  but 
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•Qch  error  was  harmless  where  the  letters  and  telegrams  clearly 
showed  the  contract. 

Id. — Recovery  fob  Breach  of  Contract  —  Rejection  of  Cement  by 
Highway  Commission  Insufficient. — ^Where  a  contract  for  the 
sale  of  cement  provided  that  the  cement  should  meet  the  specifica- 
tions of  the  highway  commission  and  be  acceptable  to  their  engineer, 
the  mere  rejection  of  the  cement  by  the  commission,  apart  from  the 
question  of  its  quality,  was  not  a  compliance  with  the  contract  by 
the  buyer,  and,  while  a  rejection  by  the  engineer  would  be  prima 
facie  conclusive,  such  decision  could  be  impeached  for  gross  mistake 
amounting  to  fraud. 

Id. — Pleading — Insuffictent  Complaint. — In  action  for  breach  of  con- 
tract to  deliver  cement  conforming  to  the  specifications  of  the  high- 
way commission  and  acceptable  to  its  engineer,  the  plaint i£f  cannot 
recover  on  the  theory  of  the  rejection  of  the  cement  by  the  en- 
gineer where  the  only  allegation  in  the  complaint  was  that  the 
cement  had  been  rejected  by  the  highway  eommLsion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  T.  Price,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  F.  Chadbourne,  Ward  Chapman,  and  L.  M.  Chapman, 
for  Appellant. 

Jones  &  Weller,  and  John  T.  Jones,  for  Respondent. 

CONRET,  P.  J. — Action  to  recover  damages  for  breach  of 
contract.    The  defendant  appeals  from  the  judgment. 

By  means  of  letters  and  telegrams  passing  between  the 
plaintiff  and  the  defendant,  the  terras  of  the  contract  were 
settled  in  writing.  In  a  letter  sent  by  the  plaintiff  to  the  de- 
fendant under  date  of  August  11,  1909,  the  plaintiff  said: 
"As  the  result  of  the  irresistible  persuasive  powers  of  your  Mr. 
Guthrie,  kindly  ship  us  as  promptly  as  possible  eight  hundred 
(800)  barrels  of  Mt.  Diablo  cement.  .  .  .  This  cement  is  to 
comply  with  the  inclosed  specification  of  the  Los  Angeles 
County  Highway  Comrai&sion,  and  to  be  acceptable  to  their 
engineer."  Then  followed  a  statement  concerning  prices  and 
payments.  In  the  reply  of  defendant,  the  defendant  said: 
"Yours  of  the  11th  at  hand  and  in  reply  beg  to  say  that  our 
cement  will  easily  meet  the  specifications  of  the  Los  Angeles 
County  Highway  Commission."    Then  followed  a  statement 
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somewhat  different  from  that  of  the  plaintiff  in  its  letter  con- 
cerning prices  and  freight  payments.  To  the  defendant's 
letter  the  plaintiff  replied  by  telegram  under  date  August  17, 
1909,  as  follows:  "If  you  desire  order  fill  according  to  our 
letter;  if  not  cancel  same.  Wire  reply."  The  defendant  re- 
plied by  telegram  as  follows:  **Can  fill  order  as  per  ours  tour- 
teenth  and  will  prepay.''  The  defendant  at  the  same  time 
sent  to  the  plaintiff  a  letter  concerning  said  telegram,  by  quot- 
ing it  and  sajdng  as  follows:  **We  now  confirm  same.  The 
only  difference  between  us  is  that  there  is  a  delivered  price 
Ivy  instead  of  a  Los  Angeles  price  plus  a  local  out  and  so  we 
thought  best  to  wire  you  as  above." 

The  plaintiff  had  a  contract  with  the  Los  Angeles  County 
Highway  Commission  for  certain  paving  and  concrete  work 
on  a  road  in  that  county,  and  purchased  the  cement  for  the 
purpose  of  using  it  in  the  performance  of  that  contract.  The 
specifications  referred  to  in  the  plaintiff's  first  letter  to  the 
defendant  were  the  specifications  of  the  plaintiff's  contract 
with  the  Los  Angeles  County  Highway  Commission.  Those 
specifications,  among  other  things,  provided  that  *'no  mate- 
rial of  any  kind  shall  be  used  until  it  has  been  examined  and 
approved  by  the  engineer,  and  the  decision  of  such  engineer 
shall  be  final."  The  specifications  further  provided  for  the 
quality  of  the  cement  to  be  used  by  fixing  a  standard  and  a 
percentage  which  the  cement  must  pass  as  compared  with  such 
standard. 

Appellant  admits  that  under  the  contract  the  quality  of 
cement  furnished  was  to  be  such  as  would  meet  the  specifica- 
tions of  the  highway  commission,  but  contends  that  there  was 
no  agreement  that  it  should  be  ''acceptable  to  their  engineer." 
It  is  our  opinion  that  under  the  terms  of  the  contract 
the  cement  was  to  be  acceptable  to  the  engineer.  Defendant's 
first  letter  to  the  plaintiff  evaded  that  question,  but  its  letter 
in  reply  to  the  plaintiff's  telegram  covered  the  point  by  assert- 
ing that  there  was  no  difference  between  the  two  parties  on  the 
contract,  except  as  to  another  matter.  This  is  shown  by  the 
quotations  given  above.  Appellant  contends  that  the  court 
erred  in  admitting  oral  evidence  of  the  terms  of  the  agree- 
ment, and  in  admitting  oral  evidence  of  the  negotiations  that 
led  up  to  the  making  of  the  agreement  for  the  purchase  of 
the  cement.  We  think  that  the  evidence  in  question  should  not 
have  been  admitted^  but  our  interpretation  of  the  written  con- 
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tract  makes  that  error  harmless,  since  upon  the  writings  alone 
the  point  in  question  must  have  been  decided  against  ai)pel- 
lant 

Appellant  next  contends  that  the  evidence  is  insufficient  to 
support  finding  No.  V  of  the  court,  wherein  the  court  found 
''that  the  said  cement  so  shipped  to  plaintiff  as  aforesaid  did 
not  comply  with  the  specifications  of  the  said  Los  Angeles 
County  Highway  Commission,  in  this,  that  the  cement  was 
not  of  the  grade  of  fineness  as  required  by  said  specifications, 
and  the  said  cement  and  all  thereof  was  rejected  by  the  Los 
Angeles  County  Highway  Commission,  and  plaintiff  was  not 
allowed  to  use  the  same  on  said  work."  The  only  testimony 
offered  at  the  trial  concerning  the  quality  of  the  cement  fur- 
nished by  the  defendant  was  testimony  given  by  experts  in- 
troduced as  witnesses  by  the  defendant.  That  testimony 
showed  positively  and  without  conflict  that  the  cement  was  of 
the  grade  of  fineness  as  required  by  said  specifications. 
Therefore,  in  that  respect,  the  evidence  is  not  sufficient  to  sup- 
port such  finding. 

Appellant's  next  contention  is  stated  as  follows:  '*The  mere 
rejection  of  the  cement  by  the  Los  Angeles  County  Highway 
Commission,  or  its  engineer,  is  not  sufficient  to  entitle  the 
plaintiff  to  recover  without  a  showing  that  the  cement  was 
in  good  faith  tested  according  to  the  contract  and  found  to  be 
below  the  specifications."  We  agree  that  a  rejection  of  the 
cement  by  the  highway  commission,  considered  apart  from 
any  rejection  by  the  engineer,  would  not  be  sufficient  without 
such  showing  of  the  facts  concerning  the  quality  of  the 
cement.  On  the  other  hand,  the  terms  of  the  specifications 
are  such  that  a  decision  of  the  engineer  rejecting  the  cement 
would  have  been  prima  facie  sufficient.  Such  decision  would 
have  been  final,  unless  impeached  by  facts  showing  fraud  or 
gross  mistake  amounting  to  fraud.  {American-Hawaiian 
Eng.  etc.  Co.  v.  Butler,  165  Cal.  497,  513,  [Ann.  Cm.  1916C, 
44,  133Pac.  616].) 

But  there  is  no  allegation  in  the  complaint  that  the  cement 
contracted  for  was  ever  rejected  by  the  engineer  for  the  Los 
Angeles  County  Highway  Commission.  The  only  allegation 
on  this  point  is  contained  in  paragraph  IV  of  the  complaint, 
and  is  to  the  effect  ''that  said  cement  and  all  thereof  was  re- 
jected by  the  said  Los  Angeles  County  Highway  Commission, 
and  the  plaintiff  was  not  allowed  to  use  the  same  on  said 

•7  Cal.  App.- 
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work.**  Neither  is  there  any  finding  to  the  effect  that  the 
cement  was  rejected  by  the  engineer.  So  far  as  appears  from 
the  findings,  the  engineer  may  have  certified  that  the  cement 
furnished  by  the  defendant  was  fit  to  be  accepted  and  the 
highway  commission  may  have,  wrongfully  perhaps,  refused 
to  accept  his  decision.  At  all  events,  when  the  plaintiff  in 
this  action  seeks  to  base  its  right  of  recovery  upon  a  rejection 
of  the  cement  by  the  highway  commission,  without  any  alle- 
gation or  finding  of  its  rejection  by  the  engineer,  the  plaintiff 
cannot  prevail  without  first  showing  that  in  fact  the  cement 
did  not  comply  with  said  specificationg. 
The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  iem.,  concurred. 


[Oly.  No.  2173.    Second  Appellate  Distriet.— Jnne  7,  1918.] 

D.  E.  FERGUSON,  etc.,  Respondent,  v.  JOHN  D.  MARSH, 

Appellant. 

CoNTEAOT  —  Hauling  of  Bock  and  Sand  —  Default  of  Haulers — ^Db- 
MUBBAOE  Charges — Costs  of  Gasouns  and  Oil — Priority  in  Pay- 
ment— Right  of  Contractor. — Under  a  contract  for  hauUng  rock 
and  sand,  wherein  the  haulers  agreed  to  save  the  contractor  harm- 
less from  demurrage  charges,  and  the  contractor  agreed  to  pa/ 
for  all  the  gasoline  a^d  lubricating  oil  used  in  the  hauling,  the  con- 
tractor had  the  right,  upon  the  default  of  the  haulers  after  per- 
mitting demurrage  to  accrue  and  contracting  a  bill  for  gasoline  and 
oil,  to  first  retain  out  of  the  sums  due  the  haulers  the  amount  of 
the  demurrage  charges. 

Id. — Payment  for  Gasouns  and  Oil  —  Nature  of  Contraot. — ^Under 
such  a  contract,  the  agreement  to  pay  for  gasoline  and  oil  is  not 
a  contract  made  expressly  for  the  benefit  of  a  third  person,  which 
the  seller  of  the  oil  could  enforce. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  E.  Barber,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Vincent  Hannon,  and  T.  G.  Dalton,  for  Appellant 

W.  J.  Hittson,  for  Respondent 
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JAMES,  J. — ^The  judgment  in  this  case  was  in  favor  of  the 
plaintifE.    Defendant  John  D.  Marsh  has  appealed  therefrom. 

In  the  year  1913  the  defendant  Marsh  was  the  contractor 
named  in  a  contract  made  with  the  state  of  California,  which 
provided  for  the  construction  of  certain  road  work  on  a  public 
highway  in  the  county  of  Los  Angeles.  In  the  prosecution  of 
this  work  it  was  necessary  that  there  should  be  used  a  large 
quantity  of  rock  and  sand.  Appellant  arranged  for  the  pro- 
curement of  the  rock  and  sand,  which  was  to  be  delivered  in 
cars  at  several  stations  in  the  vicinity  of  the  highway  on  which 
the  work  was  to  be  done.  Appellant  then  contracted  with 
three  persons,  Anway,  Bente,  and  Miller,  to  haul  the  rock 
and  sand,  as  it  arrived  at  these  different  stations,  to  the  places 
where  the  same  might  be  needed.  This  contract  last  men- 
tioned was  in  writing,  providing  that  Anway,  Bente,  and 
Miller  should  do  all  the  work  and  furnish  the  took,  imple- 
ments, motor  trucks,  and  labor  necessary  for  the  expeditious 
handling  of  the  cars  and  the  delivery  of  the  rock  and  hand. 
The  contract  also  provided  that  Anway,  Bente,  and  Miller 
should  *'save  said  first  party  [appellant  John  D.  MarsliJ 
harmless  against  any  demurrage  charges  by  reason  of  said 
cars  remaining  unloaded  upon  the  track  after  delivery,  it 
being  expressly  understood  and  agreed  that  said  second  par- 
ties shall  upon  the  placing  of  said  cars  by  the  railroad  at  the 
said  stations,  or  either  of  them,  immediately  proceed  and  with 
all  due  diligence  accomplish  the  unloading  of  said  cars,  and 
expeditiously  and  with  all  due  diligence  deliver  said  rock  and 
sand  on  the  job  as  hereinbefore  outlined,  ..."  The  con- 
tract  further  contained  the  agreement  that  Marsh  **  covenants 
and  agrees  to  pay  for  all  gasoline  and  lubricating  oil  used  by 
said  second  parties  in  the  operation  of  the  motor  trucks  in  the 
performance  of  this  contract,  deducting  the  amounts  so  paid 
by  said  first  party  for  such  gasoline  and  lubricating  oil  from 
the  said  contract  price,  and  such  payment  to  be  considered  as 
a  payment  on  account  of  said  contract  price,  ..."  An- 
way and  his  two  associates  entered  upon  the  work  of  unload- 
ing and  hauling  the  rock  and  sand  and,  after  proceeding  with 
this  work  for  some  days,  they  ceased  their  labors  and  aban- 
doned their  contract.  During  the  time  that  they  had  been  at 
work  under  the  contract  they  incurred  a  debt  of  more  than 
three  hundred  dollars  for  oils  and  gasoline  which  they  pur- 
chased from  the  plaintiff.     The  plaintiff,  before  furnishing 
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the  majority  of  the  merchandise  to  the  truck  owners,  saw  the 
contract  as  made  between  appellant  Marsh  and  Anway, 
Bente,  and  Miller.  Failing  to  receive  payment  from  the  debt- 
ors, Ferguson  presented  his  demand  to  Marsh  and  requested 
payment  of  the  same.  He  also  presented  a  written  order 
made  by  Anway  and  Miller,  requesting  Marsh  to  pay  the 
bill.  The  plaintiff  here  testified  that  when  he  presented  the 
order  and  made  demand,  Marsh  stated  that  Miller  and  An- 
way owed  him  (Marsh)  for  demurrage  on  cars  amounting  to 
five  or  six  hundred  dollars.  This  witness  testified  that  Marsh 
said  that  if  there  was  any  money  left  he  would  settle  the  oil 
and  gasoline  bill.  The  plaintiff  was  asked  the  question: 
"Well,  he  told  you  he  had  money  on  hand  belonging  to  Miller 
and  Anway t"  to  which  he  replied:  **Te8,  sir;  five  or  six 
hundred  dollars,  but  he  was  going  to  take  that  out  and  pay 
this  demurrage."  While  no  date  is  fixed  as  that  upon  which 
the  order  was  given,  or  this  conversation  had,  it  seems  in- 
dicated from  the  testimony  that  the  bill  was  not  presented 
until  after  Anway  and  his  associates  had  ceased  work  under 
the  contract.  The  trial  judge  made  his  findings  all  in  favor 
of  the  plaintiff,  determining  that  at  the  time  the  demand  was 
made  upon  the  appellant  Marsh  there  was  sufficient  money 
owing  from  the  appellant  to  the  hauling  contractors  to  satisfy 
plaintiff's  demand.  This  finding  cannot  be  siistained  on  the 
evidence,  unless  it  is  to  be  determined  that  Marsh,  in  ascer- 
taining the  amount  of  money  due  to  the  hauling  contractors, 
had  not  the  right  to  offset  demurrage  charges.  This  because 
the  testimony  was  uncontradicted  to  the  effect  that  the  de- 
murrage charges,  as  claimed  by  the  railroad  company  and  as 
finally  paid  by  Marsh,  more  than  consumed  the  amount  which 
was  chargeable  against  Marsh  by  the  haulers  for  work  per- 
formed. A  construction  of  the  contract  which  would  deprive 
Marsh  of  the  right  to  adjust  the  debt  of  Anway  et  al.  to  him 
in  ascertaining  the  state  of  the  account  would  be  most  absurd 
and  unjust.  The  contract  expressly  and  particularly  covered 
the  matter  of  demurrage  charges  in  favor  of  Marsh.  Those 
demurrage  charges  constituted  a  necessary  and  proper  item 
of  credit  which  Marsh  was  entitled  to  deduct  from  the  earn- 
ings of  Anway  et  al.  No  term  of  the  contract  provided  that 
the  number  of  cars  delivered  should  be  limited  or  regulated  in 
any  particular  manner,  but  the  obligation  of  the  haulers  was 
to  expeditiously  remove  the  rock  and  sand  from  the  cars  when 
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they  arrived.  The  witness  Miller  did  testify  that  a  great 
many  cars  arrived  on  one  day  and  that  he  could  not  get  the 
cars  moved.  It  does  not  appear  from  the  contract  that  Marsh 
assumed  any  duty  as  to  the  moving  of  the  cars  after  they  ar- 
rived, or  the  handling  of  them  in  any  way.  That  was  a  mat- 
ter that  the  haulers  had  exclusively  in  their  charge,  any  in- 
convenience in  the  doing  of  which  was  to  be  endured  by  them. 
That  term  of  the  contract  whereby  Marsh  agreed  to  pay  for 
oil  and  gasoline  used  by  the  haulers  may  not  be  said  to  be  ''a 
contract  made  expressly  for  the  benefit  of  a  third  person, 
.  .  .  ,"  which  under  section  1559  of  the  Civil  Code,  may  be  en- 
forced by  the  person  in  whose  favor  it  exists.  It  has  been  re- 
peatedly held  that,  while  the  particular  party  for  whose  bene- 
fit such  a  contract  is  made  need  not  be  named  therein,  it  must 
appear  by  direct  terms  of  the  contract  that  it  was  made  for 
the  benefit  of  some  particular  party;  and  that  this  will  not 
be  implied  from  the  fact  that  if  the  parties  perform  the  con- 
tract strictly,  it  may  operate  incidentally  to  the  benefit  of  the 
third  person.  (Chung  Eee  v.  Davidson,  73  Cal.  522,  [15  Pac. 
100],  second  appeal  in  same  case,  102  Cal.  188,  [36  Pac.  519]. 
See,  also,  Thomson  v.  Betiens,  94  Cal.  82,  [29  Pac.  336] ; 
Hamilton  v.  Bates,  4  Cal.  Unrep.  Cas.  371,  [35  Pac.  304] .)  In 
order  to  sustain  the  judgment  it  would  be  necessary  to  deter- 
mine here,  either  that  the  contract  to  pay  for  oils  and  gasoline 
was  a  contract  made  expressly  for  the  benefit  of  the  plaintiff, 
or  that  when  the  order  was  presented  by  the  plaintiff  to  Marsh 
requesting  payment  of  the  bill  there  was  money  resting  to  the 
account  of  the  drawers  of  the  order  which  Marsh  would  be 
required  to  pay.  As  a  matter  of  law,  the  first  proposition  can- 
not be  maintained;  and,  as  we  have  indicated,  the  evidence 
was  insufficient  to  sustain  the  finding  of  the  court  in  the  last 
particular.  There  were  errors  committed  by  the  court  in  its 
rulings  upon  the  introduction  of  evidence.  It  was  incom- 
petent for  witnesses  to  be  required  to  state  orally  what  the 
terms  of  the  contract  were,  because  the  same  were  expressed  in 
writing  and  the  obligations  of  the  parties  should  have  been 
ascertained  from  the  writing  itself  which  was  very  clear  and 
explicit.  Were  the  latter  errors  alone  to  be  considered,  how- 
ever, it  might  perhaps  be  said  upon  the  whole  case  that  no 
prejudice  resulted;  hence  we  have  given  particular  attention 
to  those  matters  only  which  are  most  vital  to  a  detei-mination 
of  the  appeal.    In  our  examination  of  the  case  we  have  not 
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had  the  benefit  of  brief  or  oral  argument  from  counsel  who 
represents  the  respondent. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  iem.,  concurred. 


[dy.  No.  2401.    First  Appellate  District— June  7,   1918.] 

HANNAH  MOLLOY,  Respondent,  v.  CATHERINE  PIER- 
SON,  as  Administratrix,  etc.,  Appellant. 

JxnxJMENT— Skttino  Aside. — Equity  will  not  overturn  a  judgment  Talid 
on  its  face,  unless  it  is  against  conscience,  and  it  appears  tbat  a 
like  judgment  would  not  follow  in  the  same  action  or  upon  tbe  same 
cause  of  action. 

Id. — Meritorious  Defense. — In  an  action  to  set  aside  a  default  judg- 
ment, the  defendant  must  establish  a  good  defense  on  the  merits 
to  the  complaint  upon  which  the  judgment  is  hased. 

Husband  and  Wipe  —  Deed  to  Wife  —  Note  of  Wife  to  Husband's 
Gbeditoh — Sufficiency  of  Considebation. — Where  a  husband,  upon 
being  told  that  he  was  about  to  die,  made  a  deed  of  all  his  prop- 
erty to  his  wife,  and  tbe  wife  at  the  same  time  and  at  her  hus- 
band's request  signed  a  note  to  a  person  to  whom  the  husband  was 
indebted  for  money  loaned,  the  advantage  gained  by  the  wife  in  not 
having  to  probate  the  estate,  and  the  disadvantage  of  the  creditor 
in  not  being  able  to  collect  his  debt  out  of  the  estate,  constituted 
a  sufficient  consideration  for  the  note. 

Pbomissobt  Note  —  Delivebt  —  Pbesumption  from  Possession. — ^A 
promissory  note  found  in  the  possession  of  the  payee  will  be  pre- 
sumed to  have  been  delivered  to  him  upon  its  date. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  W.  Gillogley,  for  Appellant 

James  P.  Brennan,  and  John  J.  West,  for  Respondent 

BEASLY,  J.,  pro  iem, — William  Molloy  and  John  J.  Ryan 
were  friends.    The  former  had  brought  Ryan  to  this  country 
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from  their  home  in  the  old  world,  and  Ryan  had  been  for 
years  an  intimate  of  Molloy 's  family.  During  the  years  pre- 
ceding April  1,  1910,  Ryan  had  loaned  Molloy  several  thou- 
sand dollars,  which  on  that  day  was  unpaid.  These  men 
trusted  each  other.  There  had  never  been  any  writing  be- 
tween them.  On  or  about  April  1,  1910,  Molloy  being  told 
that  he  was  about  to  die,  sent  his  wife  to  the  family  lawyer 
for  advice  about  the  settlement  of  his  affairs.  The  lawyer 
suggested  that  Molloy  deed  his  property,  consisting  of  certain 
real  estate,  to  his  wife.  This  advice  was  followed,  and  with 
the  aid  of  a  notary,  Molloy  executed  a  deed  by  which  all  his 
property  was  conveyed  to  his  wife.  At  the  same  time  Mrs. 
Molloy,  at  her  husband's  request,  signed  a  note  to  Ryan,  writ- 
ten by  the  same  notary,  for  the  sum  of  $3,287.50,  which  was 
the  amount  of  his  debt.  Three  years  subsequently  Mrs.  Mol- 
loy gave  Ryan  eight  hundred  dollars,  which  the  defendant  in 
this  action  claims  was,  and  Mrs.  Molloy  claims  was  not,  a  pay- 
ment on  the  note.  At  the  same  time  that  she  gave  Ryan  this 
sum  Mrs.  Molloy  executed  a  new  note  to  him  for  $3,115.44, 
being  the  amount  due  on  the  first  note  less  eight  hundred  dol- 
lars. Mr.  Ryan  died  in  January,  1914,  and  the  defendant  in 
this  action  was  thereupon  appointed  administratrix  of  his  es- 
tate. In  June,  1914,  the  defendant  here  began  an  action 
against  Mrs.  Molloy  to  collect  the  second  note  given  by  her  to 
Mr.  Ryan.  Mrs.  Molloy  was  served  with  summons  in  the 
action  by  the  attorney  who  began  the  action.  She  defaulted 
by  not  appearing,  and  judgment  was  taken  against  her  on  the 
note.  One  year  later,  in  July,  1915,  an  execution  was  issued 
and  levied  on  her  real  estate,  whereupon  Mrs.  Molloy  imme- 
diately began  this  action  to  set  aside  her  default  and  the  judg- 
ment against  her  in  the  action  on  the  note.  In  the  present 
action  Mrs.  Molloy  alleges  that  her  default  in  the  other  action 
was  procured  by  fraud  practiced  upon  her  by  the  attorne}'' 
who  began  that  action  on  the  note,  and  that  she  has  good  de- 
fenses to  that  action  on  the  merits,  the  defenses  she  asserts 
being  that  the  note  was  without  consideration  and  that  it  was 
not  delivered. 

These  defenses  deal  necessarily  with  the  execution  and  de- 
livery of  the  first  note  given  by  her  to  Ryan  at  the  time  of  her 
husband's  illness. 

Equity  will  not  overturn  a  judgment  valid  on  its  face  un- 
less it  is  an  unjust  judgment.     It  must  be  against  conscience. 
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and  it  must  appear  that  a  like  judgment  would  not  follow  in 
the  same  action  or  upon  the  same  cause  of  action.  (Harnish 
V.  Bramer,  71  Cal.  155,  [11  Pac.  888].)  In  order  to  support 
an  action  of  this  character  it  is  absolutely  necessary  that  the 
party  who  attacks  the  judgment  establish  a  good  defense  upon 
the  merits  to  the  complaint  upon  which  the  judgment  is  based. 
(Reed  v.  Bmk  of  Ukiah,  148  Cal.  96,  [82  Pac.  845].)  The 
trial  court  found  that  the  notes  were  without  consideration. 
Mrs.  Molloy  testifies  that  she  made  the  first  note  to  Ry»n 
solely  because  her  husband  asked  her  to  do  so,  and  because  she 
wanted  to  pay,  and  thought  it  was  a  wife's  duty  to  pay,  h(r 
husband's  debts.  In  face  of  the  presumption  that  the  note 
was  based  upon  a  good  consideration,  and  the  evident  ad- 
vantage which  Mrs.  Molloy  gained  by  the  deed  in  not  being 
compelled  to  probate  her  husband's  estate,  and  the  disad- 
vantage suffered  by  Ryan  when  Molloy  conveyed  all  of  his 
property  to  his  wife,  by  being  placed  in  a  position  where  he 
could  not  collect  his  debt  out  of  Molloy 's  estate  in  probate, 
and  also  where,  by  standing  by  and  consenting  to  the  transfer 
of  the  property  to  the  wife,  he  could  not  attack  that  transfer 
as  a  fraudulent  conveyance,  it  cannot  be  said,  even  upon  this 
testimony  of  Mrs.  Molloy,  that  this  note  was  without  consid- 
eration. Mrs.  Molloy 's  testimony  is  not  inconsistent  with  the 
fact  that  this  note  was  based  upon  a  good  consideration. 

Upon  the  subject  of  the  delivery  of  the  note  there  is  no  evi- 
dence that  it  was  actually  delivered  into  the  hands  of  Ryan, 
nor  is  there  any  evidence  that  it  was  not  so  delivered.  There- 
upon the  presumption,  from  the  fact  that  the  note  was  found 
in  Ryan's  possession,  that  it  was  delivered  to  him  upon  its 
date  controls  the  finding;  and  it  must  be  held  in  this  state  of 
the  evidence  that  the  note  was  delivered  to  Ryan. 

These  being  the  only  defenses  which  Mrs.  Molloy  makes,  it 
must  be  held  that  she  had  no  good  defense  upon  the  merits 
to  her  note,  and  therefore  this  action  must  fail. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supremp  court, 
after  judorment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  5,  1918. 
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[CiT.   No.   2397.     First  AppeDate  District.— June  8,  1918.] 

ERNEST  H.  HEITMAN,  as  Adminigtrator,  etc.,  Respondent, 
V.  HENRY  C.  BRUNS  et  al..  Appellants. 

Died — Deuveht  to  Notabt  Pubuo — ^Reservation  of  Control — ^Title 
NOT  Divested. — Where  a  grantor  delivered  a  deed  to  a  notary  public 
with  instruetlons  to  keep  the  deed  until  the  grantor  called  for  it,  or 
until  the  death  of  the  grantor,  and  in  the  latter  event  to  hand  it  to 
the  father  of  the  grantees,  there  was  no  delivery  rafBeient  to  paas 
tiUe. 

IBtidenge— Rejection  or  Tbstihont— Rioht  of  Court.— -While  it  is  true 
that  a  judge  or  jury  have  no  right  to  arbitrarily  reject  testimony, 
this  may  be  done  when  it  does  not  produce  conviction. 

Id. — Number  of  Witnesses — Instruction — Rule  Applicable  to  Judge 
and  Jury. — The  rule  laid  down  in  subdivision  2  of  section  2061  of 
the  Code  of  Civil  Procedure  that  jurors  are  to  be  instructed  that 
they  are  not  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses  which  do  not  produce  conTiction  in  their 
minds,  as  against  a  presumption  of  other  evidence  satisfying  their 
minds,  applies  alike  to  judge  and  jury. 

lb.— Contradiction  of  Witness  bt  Facts. — A  witness  may  be  contra- 
dicted by  the  facts  he  states  as  eompletelj  as  by  direct  adverse 
testimony. 

Action  to  Set  Aside  Deed — Lack  of  Delivery — ^Want  of  Considera- 
tion— Findings  Supported  by  Evidence. — In  this  action  by  an  ad- 
ministrator to  set  aside  a  deed  made  by  his  deceased  wife,  it  is  held 
the  findings  of  nondelivery  of  the  deed,  lack  of  consideration,  and 
that  the  wife  was  the  owner  of  the  property  at  the  time  of  her 
death,  were  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    R.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick  &  Partridge,  and  Alan  C.  Van  Fleet,  for  Appellants. 

J.  E.  Rodgers,  and  M.  R.  Jones,  for  Respondent. 

KERRIGAN,  J. — This  action  was  brought  by  plaintiff,  as 
administrator  of  the  estate  of  his  deceased  wife,  to  set  aside  a 
deed  made  by  her  in  her  lifetime  to  defendants. 
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The  complaint  is  in  two  counts.  It  is  alleged  in  the  first 
that  the  deed  was  procured  by  the  undue  influence  of  defend- 
ants, that  there  was  no  consideration  therefor,  and  that 
it  lacked  delivery.  The  second  count  alleged  that  the  grantor 
at  the  time  of  the  execution  of  the  deed  was  of  unsound  mind, 
and  that  there  was  no  consideration  and  no  delivery.  The  an- 
swer denied  these  allegations,  and  set  forth  a  cross-complaint 
praying  that  defendants'  title  to  the  land  be  quieted  against 
plaintiff. 

The  case  was  tried  with  an  advisory  jury.  Special  issues 
were  submitted  upon  the  questions  of  undue  influence,  un- 
soundness of  mind,  and  delivery.  The  jury  found  against  the 
defendants  on  all  of  these  issues.  The  trial  court,  however, 
adopted  only  the  finding  that  the  deed  in  question  had  never 
been  delivered.  It  further  found  that  no  consideration  was 
paid  by  defendants,  or  any  of  them,  for  the  property,  and 
that  its  value  was  in  excess  of  the  sum  of  twenty  thousand  dol- 
lars, and  that  the  deed  made  by  the  grantor  was  null  and  void. 
Judgment  was  thereupon  entered  canceling  said  deed  and 
quieting  the  title  of  plaintiff  and  the  estate  of  decedent  to  the 
property.    The  appeal  is  from  such  judgment. 

The  question  here  presented  is  whether  or  not  the  evidence 
sustains  the  findings  of  the  trial  court. 

Appellants  claim  on  the  question  of  delivery  that  the  evi- 
dence is  clear,  uncontradicted,  and  unequivocal,  and  that, 
therefore,  this  question  has  resolved  itself  into  one  of  law; 
and  accordingly  they  contend  that  the  conclusions  of  law  and 
the  judgment  thereon  are  "against  law."  A  discussion  of 
the  evidence,  therefore,  becomes  necessary. 

From  the  facts  surrounding  the  execution  of  the  deed  in 
question  it  appears  that  in  the  latter  part  of  November,  1912, 
Martha  L.  Heitman  was  living  on  her  farm,  near  Byron,  in 
Contra  Costa  County,  the  property  which  is  the  subject  matter 
of  this  litigation.  She  was  a  woman  advanced  in  life,  being 
over  eighty  years  of  age.  She  had,  in  1907,  married  a  man 
much  younger  than  herself,  with  whom  she  lived  intermit- 
tently and  who  was  her  third  husband.  In  November,  1912, 
she  left  her  farm  and  went  to  the  home  of  Henry  Bruns,  one 
of  the  defendants  herein,  and  she  thereafter  lived  with  the 
Bruns  family  until  her  death,  which  occurred  on  December 
30,  1913,  some  thirteen  months  after  her  advent  into  this 
household.    During  her  stay  Mrs.  Bruns,  aided  by  her  daugh- 
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ters,  two  of  the  defendants  herein,  performed  some  service  for 
Mrs.  Heitman,  contributing  to  her  comfort.  The  Bruns  fam- 
ily were  neighbors  and  in  no  manner  related  to  Mrs.  Heitman. 
Within  a  week  after  her  arrival,  according  to  the  testimony  of 
Mrs.  Brans,  Mrs.  Heitman  expressed  a  desire  to  convey  her 
property  to  the  defendants  herein.  Thereupon,  Henry  Bruns, 
the  father,  and  William  Bruns,  his  son,  went  to  Brentwood, 
a  town  dose  by,  to  get  Robert  Wallace,  a  justice  of  the  peace 
and  notary,  to  make  a  deed  of  ]\Irs.  Heitman 's  property.  Mr. 
Wallace  did  not  come  as  soon  as  he  was  sent  for,  and  there- 
after, on  December  4,  1912,  William  Brans,  one  of  the  gran- 
tees named  in  the  deed,  again  went  after  and  brought  him  and 
one  Shafer  to  the  Bruns  home.  On  that  day  Mr.  Wallace 
drew  two  deeds,  one  conveying  from  Mrs.  Heitman  to  the 
Bruns  children,  all  of  whom  were  adults,  her  real  property  in 
Contra  Costa  County,  valued  at  more  than  twenty  thousand 
dollars,  which  is  the  deed  in  controversy ;  and  the  other  pur- 
porting to  convey  to  the  same  persons  her  real  property  in 
Alameda  County,  consisting  of  160  acres.  After  these  deeds 
were  executed  Mrs.  Heitman  told  Mr.  Wallace  to  keep  them 
until  she  called  for  them  or  until  she  died,  and  in  that  event  to 
hand  them  to  Bruns,  Sr.  Wallace  at  this  time  stated  to  Mrs. 
Heitman  that  whenever  she  wanted  the  deeds  back  she  could 
get  them.  Wallace  then  took  these  deeds  away  with  him  and 
continued  to  hold  them  until  after  the  death  of  Mrs.  Heitman, 
when,  according  to  her  instructions,  he  gave  them  to  Bruns, 
who  thereupon  requested  Wallace  to  record  them,  which  he 
did. 

It  is  conceded,  as  indeed  it  must  be,  that  up  to  the  time 
Wallace  took  the  deeds  away  there  was  no  delivery  of  them, 
for  the  grantor  did  not  then  relinquish  all  control  over  them, 
but,  on  the  contrary,  she  specifically  reserved  the  right  to  re- 
call them  at  any  time.  Appellants,  however,  seek  to  show  a 
delivery  some  two  or  three  months  thereafter,  based  on  the 
testimony  of  Henry  Bruns,  Sr.,  and  his  son,  William,  to  the 
effect  that  Mrs.  Heitman  requested  that  the  deeds  be  recorded. 
It  is  in  evidence  that  Bruns,  Sr.,  attempted  about  this  time  to 
have  Wallace  record  them,  but  this  he  refused  to  do  as  being 
contrary  to  his  instructions.  No  further  attempt  was  made 
during  Mrs.  Heitman 's  lifetime  to  have  the  deeds  recorded. 
This  testimony  of  Bruns  and  his  son  was  uncontradicted ;  and 
it  is  by  reason  of  this  fact  that  the  claim  is  made  that  under 
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these  circumstances  the  question  of  delivery  is  one  of  law  and 
not  of  fact. 

While  it  is  true  that  a  judge  or  jury  have  no  right  to  ar- 
bitrarily reject  testimony,  this  may  be  done  when  it  does  not 
produce  conviction.  By  section  2061,  subdivision  2,  of  the 
Code  of  Civil  Procedure,  jurors  are  to  be  instructed  that  they 
are  not  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses  which  do  not  produce  conviction  in  their 
minds,  as  against  a  presumption  or  other  evidence  satisfying 
their  minds.    This  rule  applies  alike  to  judge  and  jury. 

It  has  been  said  that  no  weaker  kind  of  testimony  can  be 
produced  than  the  testimony  of  a  person  or  persons  as  to  a 
conversation  between  themselves  and  a  deceased  person. 
{Mattingly  v.  Pennie,  105  Cal.  514,  [45  Am.  St  Rep.  87,  39 
Pac.  200] ;  Byrne  v.  Byrne,  113  Cal.  294,  [45  Pac.  536].) 

Here,  too,  the  alleged  oral  direction  of  Mrs.  Heitman  to 
have  the  deeds  recorded  rests  solely  upon  the  evidence  of 
Bruns  and  his  son,  who  are  interested  parties. 

A  witness  may  be  contradicted  by  the  facts  he  states  as  com- 
pletely as  by  direct  adverse  testimony.  {Bellus  v.  Peter st,  165 
Cal.  112,  [130  Pac.  1186] ;  Preweii  v.  Dyer,  107  Cal.  154,  [40 
Pac.  105] ;  Clark  v.  Tulare  Dredging  Co.,  14  Cal.  App.  432, 
[112  Pac.  564] ;  Phaiips  v.  Huffaker,  35  CaL  App.  531,  [170 
Pac.  431].) 

The  circumstances  connected  with  the  transaction  were  cer- 
tainly such  as  justified  the  court  in  rejecting  and  disregarding 
the  testimony  of  Bruns  and  his  son.  After  the  alleged  in- 
structions Mrs.  Heitman  lived  some  nine  months,  and  no  at- 
tempt was  made  by  her  thereafter  to  have  these  instructions 
carried  out.  In  addition  thereto  there  is  no  evidence  that  any 
of  the  grantees  named  in  the  deed  ever  exercised  any  right 
whatever  over  this  land,  or  ever  claimed  to  own  it,  or  had  it 
assessed  to  them,  or  did  an3rthing  whatever  which  would  in- 
dicate any  claim  of  title  in  them.  On  the  contrary,  the  testi- 
mony shows  that  there  was  no  intention  on  the  part  of  Mrs. 
Heitman  to  vest  title  in  the  grantees  until  after  her  death.  A 
reading  of  the  testimony  of  Bruns,  Sr.,  and  especially  that 
portion  relating  to  the  claim  that  he  attempted  to  collect  rents 
from  the  property,  does  not  carry  conviction. 

The  claim  that  the  transfer  was  made  in  consideration  of  an 
oral  aj?roement  by  the  grantees  to  support  the  pjrantor  during 
her  life  in  no  manner  strengthens  the  case  of  appellants.    It 
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is  in  evidence  that  shortly  after  the  execution  of  the  deeds 
Mrs.  Heitman  transferred  to  these  same  grantees  all  of  her 
stock,  farming  implements,  and  other  personal  property  in 
consideration  for  this  very  support. 

From  all  the  circumstances  and  from  a  consideration  of  the 
entire  evidence  in  the  case  it  is  difficult  to  imagine  how  the 
jury  or  the  court  could  have  reached  a  different  conclusion 
than  they  did.  Within  two  weeks  after  the  arrival  of  this 
aged  and  infirm  woman  in  their  midst — a  woman  found  by 
the  advisory  verdict  of  the  jury  to  be  of  unsound  mind,  upon 
evidence  that  would  have  supported  a  finding  based  thereon — 
the  Bruns  family  dispossessed  her  of  all  her  real  and  personal 
property  amounting  to  a  very  substantial  sum,  and  they  seek 
to  retain  the  same  upon  an  alleged  oral  contract  to  provide 
and  care  for  her,  where  the  evidence  shows  that  no  such  con- 
tract was  ever  entered  into. 

The  findings  of  the  trial  court  that  the  deed  in  question 
had  never  been  delivered ;  that  there  was  no  consideration  for 
the  same,  and  that  it  was  null  and  void;  that  Mrs.  Heitman 
was  the  owner  and  in  the  possession  of  the  lands  in  question 
at  the  time  of  her  death,  were  all  questions  of  fact,  and  the 
findings  thereon  find  full  and  complete  support  in  the  evi- 
dence. 

Judgment  affirmed. 

Beasly,  J.,  pro  iem,,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  5, 1918. 


[Qy.  No.  2335.    First  Appellate  District.— June  11,  1918.] 

J.  &  H.  GOODWIN,  LIMITED  (a  Corporation),  Respondent, 
V.  JOHN  FRANICH  et  al..  Copartners,  etc..  Appellants. 

Contract — ^Lsttebs — Parol  Evidencr  —  Preliminary  Negotiations — 
CiROTJMSTANOVS  AND  SITUATION  OT  PARTIES. — In  an  action  to  recover 
a  balanee  due  on  an  alleged  contract,  evidenced  bj  letters,  parol 
testimony  m  to  oral  negotiationa  prior  to  the  writings  is  admissible 
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for  the  purpose  of  showing  the  circumstances  and  situation  of  the 
parties. 
Id. — FAituBB  TO  Object  to  Testimony — Appeal. — In  such  an  action, 
where  no  objection  was  raised  to  the  admission  of  such  testimony, 
the  defendant's  cannot  be  heard  to  complain  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Benjamin  K.  Knight,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gteo.  W.  Smith,  for  Appellants. 

Wydcoff  &  Gardner,  for  Respondent 

THE  COURT.— In  this  action  plaintiflF  sought  and  recov- 
ered  judgment  in  the  sum  of  $959.85,  claimed  and  found  by 
the  lower  court  to  be  due  plaintiff  for  a  balance  of  four  thou- 
sand dollars  loaned  to  defendants  on  the  seventeenth  day  of 
October,  1912,  pursuant  to  the  terms  of  a  contract  previously 
entered  into  by  said  plaintiff  and  defendants. 

The  contract  and  the  negotiations  between  the  plaintiff  and 
the  defendants  were  evidenced  by  letters.  The  court  per- 
mitted, over  plaintiff's  objection,  testimony  as  to  oral  negotia- 
tions relative  to  the  transaction  prior  to  the  date  of  the  letters 
which  contained  the  terms  of  the  contract,  limiting  its  admis- 
sion, however,  to  the  purpose  of  enabling  the  court  to  deter- 
mine whether  or  not  the  contract  was  contained  in  the  letters. 
The  defendants  made  no  objection  to  the  court's  ruling  at 
that  time,  but  urge  for  the  first  time  upon  appeal  that  the 
testimony  should  have  been  admitted  generally.  Inasmuch  as 
the  evidence  showed  that  the  letters  dated  October  12  and 
October  16,  1912,  constituted  the  contract  between  the  parties, 
it  was  not  error,  we  think,  to  admit  the  testimony  as  to  oral 
negotiations  prior  to  the  written  contract  for  the  limited  pur- 
pose of  showing  the  circumstances  and  situation  of  the  par- 
ties. (Code  Civ.  Proc,  sees.  1856,  1860.)  But  however  this 
may  be,  since  the  defendants  raised  no  objection  to  the  limited 
purpose  for  which  the  testimony  in  question  was  admitted, 
they  cannot  now  be  heard  to  complain.  {Morgan  v.  Hugg,  5 
Cal.  409;  Mo«  v.  Smith,  16  Cal.  534.) 

The  only  other  point  attempted  to  be  made  by  appellant  is 
that  plaintiff's  case  has  not  been  made  out  by  a  preponderance 
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of  the  evidence.  Were  this  true,  it  would  not  be  a  sufficient 
reason  for  disturbance  of  the  judgment.  If  the  judgment  is 
supported  by  any  substantial  evidence — and  in  the  instant 
case  there  is  abundant  evidence — the  judgment  must  be  up- 
held. 
Judgment  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  August  8,  1918. 


[GIt.  No.  2016.    Tint  Appellate  Distriet.— June  11,  1918.] 

JOHN  W.  McCarthy,  Appellant,  V.  BOARD  OF  FIRE 
COMMISSIONERS  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.,  Respondente. 

Statutory  Constbuction  —  DirFESBNT  Lanouaox  —  Prksumption.  — 
When  different  language  ia  used  in  the  same  connection  in  different 
parts  of  a  statute,  it  is  presumed  the  legislature  intended  a  different 
meaning  and  effect. 

Id. — ^Repeated  Use  of  Phbass — Presumption. — A  word  or  phrase  re- 
peatedly used  in  a  statute  will  be  presumed  to  bear  the  same  meaning 
throughout  the  statute,  unless  there  is  something  to  show  that 
another  meaning  is  intended. 

Municipal  Oorporations  —  San  Francisco  Board  of  Fire  Commis- 
signebs  and  Secretary — Civil  Service. — ^Under  the  charter  of  the 
citj  and  countj  of  San  Francisco,  the  words  "fire  department"  as 
employed  in  the  civil  service  section  of  the  charter  are  not  intended 
to  embrace  the  board  of  fire  commissioners  nor  the  secretary  thereof, 
and  therefore  such  secretary  does  not  come  under  the  protection  of 
section  12  of  article  XIII  providing  that  no  person  employed  in  the 
classified  civil  service  shall  be  removed  or  discharged,  except  for 
cause,  upon  written  charges  and  after  an  opportunity  to  be  heard 
in  his  own  defense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Paul  A.  McCarthy,  for  Appellant 

George  Lull,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant  City  Attorney,  for  Respondents. 

BEASLT,  J.,  pro  *em.— The  plaintiff,  John  W.  McCai-thy, 
petitioned  the  superior  court  for  a  writ  of  mandate  to  compel 
the  board  of  fire  commissioners  of  the  city  and  county  of  San 
Francisco  to  reinstate  him  as  their  secretary.  On  February  3, 
1910,  he  was  such  secretary,  and  on  that  day  the  board  passed 
a  resolution  removing  him.  The  superior  court  denied  the 
writ,  and  he  appeals. 

In  supporting  his  claim  for  a  reversal  of  the  judgment  Mc- 
Carthy contends  that  the  secretary  of  the  board  of  fire  com- 
missioners is  within  the  classified  civil  service  provisions  of 
the  charter  of  the  city  and  county  of  San  Francisco,  and  con- 
sequently comes  under  the  protection  of  section  12  of  article 
XIII  thereof  (Stats.  1899,  p.  241),  providing  that  no  person 
employed  in  the  classified  civil  service  shall  be  removed  or  dis- 
charged except  for  cause  upon  written  charges  and  after  an 
opportunity  to  be  heard  in  his  own  defense. 

The  board  in  appointing  McCarthy  went  through  the  form 
of  complying  with  the  civil  service  rules,  and  undoubtedly  at 
the  time  of  his  appointment  considered  their  secretary  to  be 
within  the  classified  list.  No  charges  were  made  against  him 
when  he  was  dismissed  and  he  had  no  trial. 

The  respondents  argue  that  the  oflSce  of  secretary  in  question 
is  not  within  the  classified  list,  and  that  even  if  it  were,  Mc- 
Carthy was  not  eligible  to  the  position  when  appointed,  as  he 
was  then  over  thirty-five  years  of  age,  which  is  the  limit  age 
prescribed  by  section  6,  chapter  1,  article  IX,  of  the  charter, 
as  it  stood  at  the  time  of  McCarthy's  appointment,  for  all  per- 
sons  appointed  to  positions  in  the  department.  We  are  in- 
clined to  think  both  these  positions  of  respondents  to  be  well 
taken. 

Without  enumerating  all  the  city  functionaries  to  whom  the 
civil  service  provisions  of  the  charter  apply,  it  may  be  said 
that  at  the  time  McCarthy  was  discharged,  and  until  March 
28,  1913,  section  11  of  article  XIII  provided  that  the  civil 
service  provisions  should  apply  to  the  fire  department  and 
numerous  other  positions  and  officials.  What  officers  should 
be  included  within  the  meaning  of  the  term  "fire  depart- 
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mont"  was  not  specified  in  that  section,  and  we  are  left  to  a 
critical  examination  of  the  language  of  the  charter  to  ascer- 
tain what  is  meant  thereby,  and  specifically  whether  the  secre- 
tary of  the  board  of  fire  commissioners  is  to  be  considered  as 
included  within  the  term,  and  so  whether  the  secretary  was  a 
member  of  the  fire  department  within  the  meaning  of  the 
civil  service  provisions  of  the  charter. 

Perhaps  this  question  can  be  best  understood  by  a  compar- 
ison between  the  provisions  of  the  charter  in  relation  to  the 
police  department  and  the  fire  department.  While  the  police 
department  is  specified  to  consist  of  a  board  of  police  commis- 
sioners, a  chief  of  police,  a  police  force,  and  such  other  clerks 
and  employees  as  shall  be  necessary  to  carry  into  effect  the 
provisions  of  the  article  providing  for  the  policing  of  the  city 
(Charter,  sec  1,  ch.  1,  art.  VIII),  the  fire  department  is  not 
specified  to  consist  of  all  corresponding  persons  engaged  in  the 
protection  of  the  city  from  fire,  but  rather  to  be  und^^r  the 
jnanagement  of  the  board  of  fire  commissioners  (sec.  1,  ch.  1, 
art.  IX). 

When  different  language  is  used  in  the  same  connection  in 
different  parts  of  a  statute  it  is  presumed  the  legislature  in- 
tended a  different  meaning  and  effect.  (Black  on  Interpre- 
tation of  Laws,  2d  ed.,  p.  145.)  As  it  is  clear  that  under  the 
language  above  quoted  in  relation  to  the  police  department 
the  secretary  of  the  department  would  be  a  member  of  the 
police  department,  so  if  we  apply  this  cardinal  rule  of  statu- 
tory construction  to  the  different  language  employed  by  the 
charter  framers  in  dealing  with  the  two  departments,  it  must 
be  held  that  while  the  commissioners,  for  instance,  of  the 
police  department  are  members  of  that  department,  the  hoard 
of  fire  commissioners  are  not  members  of  the  fire  department. 
The  legislature  must  be  presumed  to  know  the  meaning  of 
language;  and  when  one  set  of  words  is  used  in  one  section 
and  another  in  another  section,  the  presumption  is  thai  the 
legislature  intended  tc«  convey  a  different  meaning  if  the  two 
sets  of  words  ordinarily  have  different  meanings.  (Lehman, 
Durr  dk  Co.  v.  Eohinson,  59  Ala.  219.)  And  it  has  similarly 
been  held  that  a  change  of  legislative  purpose  is  to  be  pre- 
sumed from  a  material  change  in  the  wording  of  a  statute. 
(Hasely  v.  Ensley,  40  Ind.  App.  598,  [82  N.  E.  809] ;  Rich  v. 
Keyser,  54  Pa.  St.  86.  89;  Thomas  v.  Joplin,  14  Cal.  App.  662, 
[112  Pac.  729].)     This  rule  is  applicable  likewise  to  material 
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changes  between  the  language  used  in  different  sections  of  the 
same  statute. 

It  would  seem  plain  from  this  that  the  words  **fire  depart- 
ment," as  employed  in  the  civil  service  section  of  the  charter, 
are  not  intended  to  embrace  the  board  of  fire  commissioners 
nor  the  secretary  thereof. 

Again,  the  officers  and  members  of  the  fire  department  are 
enumerated  in  section  1,  chapter  8,  article  IX,  of  the  charter 
for  the  purpose  of  fixing  salaries;  and  the  secretary  is  not 
enumerated  among  them. 

It  is  further  provided  by  section  2  of  chapter  3  of  article 
IX  that  the  chief  engineer  may  suspend  any  subordinate  offi- 
cer, member,  or  employee  of  the  department.  It  is  plain  that 
this  does  not  refer  to  the  secretary.  And  in  section  2  of  chap- 
ter 8  of  the  same  article  is  a  provision  for  vacations  of  officers 
and  members  of  the  fire  department,  in  which  it  is  provided 
that  during  each  year  of  his  service  a  vacation  of  not  less  than 
fifteen  days  duration,  and  also  leaves  of  absence  of  not  less 
than  twenty-four  hours  duration  not  less  times  than  once  in 
each  week,  shall  be  due  each  officer  and  member  of  the  fire 
department  without  loss  of  pay.  Certainly  it  will  not  be  con- 
tended that  the  words  "officers  and  members  of  the  fire  de- 
partment," as  used  in  the  last  section  referred  to,  were  in- 
tended to  include  the  secretary. 

It  is  a  familiar  principle  of  the  construction  of  statutes 
that  a  word  or  phrase  repeatedly  used  in  the  statute  will  be 
presumed  to  bear  the  same  meaning  throughout  the  statute 
unless  there  is  something  to  show  that  another  meaning  is  in- 
tended. (McClain  v.  Hutton,  131  Cal.  143,  [61  Pac.  273,  63 
Pac.  182,  622] ;  RobUns  v.  Omnibus  Railroad,  32  Cal.  472, 
474;  Rafisome-Crummey  Co.  v.  Woodhams,  29  Cal.  App.  356, 
361,  [156  Pac.  62].)  There  is  nothing  here  to  show  that  a  dif- 
ferent meaning  was  intended  by  the  use  of  the  words  **the 
fire  department"  or  ** officers  and  members  of  the  fire  de- 
partment" in  the  section  referring  to  salaries  and  vacations, 
than  the  meaning  intended  to  be  affixed  to  this  language  in 
section  11  of  article  XIII  providing  for  the  civil  service. 

The  proposition  that  the  secretary  is  not  a  member  of  the 
fire  department  is  further  supported  by  the  decision  of  the 
supreme  court  in  the  case  of  Maxwell  v.  Fire  Commissioners, 
139  Cal.  229,  [72  Pac.  996],  in  which  the  former  clerk  of  the 
board  sought  to  be  retained  as  sccrclary  of  the  new  board  of 
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fire  commissioners  as  organized  under  the  present  charter. 
The  court  there  said:  "The  position  of  clerk  as  prescribed  in 
the  law  of  1878  is  not  in  terms  at  least  contained  in  the  new 
charter.  By  the  old  law,  as  shown,  the  clerk  was  required  to  be 
one  of  the  members  and  employees  of  said  fire  department.  No 
such  qualification  is  required  by  the  new  charter  in  regard  to 
the  secretary.  It  simply  declares  that  the  board  may  appoint  a 
secretary  who  shall  perform  such  duties  as  the  board  may  pre- 
scribe. It  cannot  be  said,  therefore,  that  the  secretary  of  the 
board  under  the  new  charter  is  the  same  oflSce  or  place  as  the 
clerk  mentioned  under  the  old  law.  Chapter  8  of  article  IX 
of  the  charter  provides  that  'the  officers  and  members  of  the 
fire  department  shall  receive  annual  salaries  as  follows,'  and 
then  enumerates  the  different  classes  of  officers  and  members 
but  does  not  mention  the  secretary  of  the  board,  nor  any 
'clerk'  of  the  fire  department.  It  is  a  fair  inference  that  the 
direction  in  chapter  2  that  in  reorganizing  the  force  the  de- 
partment shall  make  its  appointments  of  'officers  and  mem- 
bers' from  the  force  in  service  when  the  charter  took  effect, 
applies  only  to  the  'officers  and  members'  whose  salaries  are 
fixed  in  chapter  8,  and,  as  the  secretary  is  not  one  of  those 
enumerated,  it  would  follow  that  the  board  is  not  required  to 
select  him  from  the  members  of  the  old  fire  department. 
Prom  the  foregoing,  and  from  the  nature  of  the  office  and  the 
necessity  for  the  greatest  degree  of  confidence  between  the  in- 
cumbent and  the  board,  it  would  seem  that  it  was  the  inten- 
tion of  the  framers  of  the  charter  that  the  appointment  of  the 
secretary  should  be  left  to  the  discretion  of  the  board." 

Aside  from  this,  as  stated  by  counsel  for  the  respondents  in 
their  brief,  if  the  foregoing  construction  of  the  charter  provi- 
sion is  incorrect,  and  if  it  should  be  conceded  that  McCarthy 
was,  as  secretary,  an  officer  and  member  of  the  fire  depart- 
ment, and,  therefore,  within  the  civil  service  provisions  of  the 
charter,  he  still  must  fail  to  establish  his  position  here,  be- 
cause of  the  fact,  found  by  the  trial  court,  that  at  the  time  of 
his  appointment  to  the  position  of  secretary  of  the  board  of 
fire  commissioners  he  was  above  the  age  of  thirty-five  years, 
and  therefore  not  eligible  to  a  position  in  the  department. 
Section  6,  chapter  1,  article  IX,  provides  that  all  persons  ap- 
pointed to  positions  in  the  fire  department  must  be  not  less 
than  twenty-one  nor  more  than  thirty-five  years  of  age.  That 
provision  of  the  charter  is  plain  and  unambiguous.    It  formed 
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a  part  of  the  present  charter  of  the  city  and  county  of  San 
Francisco  when  that  instrument  was  first  adopted,  was  in  full 
force  at  the  time  of  McCarthy's  election  to  the  position  of 
secretary  to  the  board  and  at  the  time  he  was  discharged 
therefrom,  and  remained  in  that  form  until  it  was  changed  by 
an  amendment  adopted  by  the  people  on  November  15,  1910, 
approved  by  the  legislature  on  the  17th  of  February,  1911. 
(Stats.  1911,  p.  1661.) 

So  that,  taking  either  view  of  the  plaintiff's  case,  whether 
McCarthy  be  considered  as  a  member  of  the  fire  department, 
and  so  subject  to  the  civil  service  sections  of  the  charter,  or 
whether  he  be  considered  as  not  within  the  meaning  of  those 
sections,  he  was  still  in  a  position  where  the  board  of  fire  com- 
missioners had  a  right  to  discharge  him,  and  he  cannot  be  re- 
instated by  the  courts. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern,,  concurred. 


[ClT.  No.  2697.    Second  AppeUate  District.— June  12,  1918.] 

FRANK    I.    KAUFFMAN,    Petitioner,    v.    INDUSTRIAL 
ACCIDENT  COMMISSION  et  al.,  Respondents. 

WoRKHEN's  Compensation  Act  —  Pbocesdinqs  for  Compensation  ior 
"Further  Disabiuty" — Time  Limitation. — Under  section  16,  rob- 
di vision  c,  of  the  Workmen's  Compensation,  Insurance  and  Safety 
Act,  relating  to  the  right  to  institute  proceedings  for  the  collection 
of  compensation  for  ''further  disabilitj,"  the  additional  disabilitj 
may  reasonably  be  defined  as  referring  to  any  disability  in  addi- 
tion to  that  for  which  proceedings  were  commenced  within  six  months 
from  the  date  of  the  injury,  or  that  for  which  disability  indemnity 
has  been  paid  or  agreed  to  be  paid,  and  if  there  have  been  no 
proceedings  commenced  within  six  months  from  the  date  of  the 
injury,  and  if  there  has  been  no  payment  of  disability  indemnity  or 
agreement  therefor,  the  employee  is  not  entitled  to  institute  pro- 
ceedings grounded  upon  "further  disability"  after  the  expiration 
of  six  months  from  the  date  of  the  injury. 

APPLICATION  for  an  order  setting  aside  an  order  of  the 
District  Court  of  Appeal  for  the  Second  Appellate  District 


Digiti 


zed  by  Google 


June, '18.]     Eauffman  v.  Industrial  Acoidbnt  Com.      50] 

denying  an  application  for  a  Writ  of  Review  to  annul  an  order 
of  ^e  Industrial  Accident  Commisaion. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alfred  Siemon,  for  Petitioner. 

B.  P.  Wisccarver,  for  Respondents  Federal  Drilling  Com- 
pany et  aL 

THE  COURT.— Petitioner  has  applied  to  this  court  for  an 
order  setting  aside  the  order  by  which  the  court  denied  his 
application  for  a  writ  of  review. 

On  December  6,  1917,  petitioner  filed  with  the  Industrial 
Accident  Commission  an  application  for  adjustment  of  his 
claim  against  Federal  Drilling  Company,  a  corporation,  and 
London  &  Lancashire  Indemnity  Company  of  America  (a  cor- 
poration), by  which  he  sought  to  obtain  compensation  for  dis- 
ability resulting  from  an  injury  received  by  petitioner  on  the 
tenth  day  of  March,  1916,  while  in  the  employ  of  Federal 
Drilling  Company.  No  application  had  been  filed  by  peti- 
tioner within  six  months  from  the  date  of  the  injury ;  but  he 
claimed,  and  now  claims,  that  at  the  time  of  filing  his  applica- 
tion he  was  still  entitled  to  make  an  original  application  for 
•'further  disability"  caused  by  and  suffered  from  the  original 
injury,  upon  the  ground  that  such  original  injury  had  in  fact 
caused  further  disability  within  the  meaning  of  the  provisions 
of  the  statute  to  which  we  shall  refer. 

Section  16  of  the  Workmen's  Compensation,  Insurance  and 
Safety  Act,  approved  May  26,  1913,  (Stats.  1913,  p.  287),  as 
amended  in  1915,  (Stats  1915,  p.  1085),  so  far  as  applicable 
to  this  proceeding,  reads  as  follows: 

'•(a)  Unless  compensation  is  paid  or  an  agreement  for  its 
payment  made  within  the  time  limited  in  this  section  for  the 
institution  of  proceedings  for  its  collection,  the  right  to  in- 
stitute such  proceedings  shall  be  wholly  barred. 

'•(b)  The  periods  within  which  proceedings  for  the  collec- 
tion of  compensation  may  be  commenced  are  as  follows: 

•*  (1)  Proceedings  for  the  collection  of  the  benefit  provided 
by  subsection  (a)  of  section  fifteen  or  for  the  collection  of  the 
disability  indemnity  provided  by  subsection  (b)  of  said  sec- 
tion fifteen  must  be  commenced  within  six  months  from  the 
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date  of  the  injury,  except  as  otherwise  provided  in  this  act. 
.  .  .  (c)  The  payment  of  the  disability  indemnity  ...  or  any 
part  thereof,  or  agreement  therefor,  shall  have  the  effect  of 
extending  the  period  within  which  proceedings  for  its  collec- 
tion may  be  commenced,  six  months  from  the  date  of  the  agree- 
ment or  last  payment  of  such  disability  indemnity  ...  or 
any  part  thereof;  provided,  however,  that  nothing  contained 
in  this  section  shall  be  construed  to  bar  the  right  of  any  in- 
jured employee  to  institute  proceedings  for  the  collection  of 
compensation  within  two  hundred  and  forty-five  weeks  after 
the  date  of  the  injury,  upon  the  grounds  that  the  original  in- 
jury has  caused  further  disability ;  and  the  jurisdiction  of  the 
commission,  in  such  cases,  shall  be  a  continuing  jurisdiction  at 
all  times  within  such  period." 

By  the  findings  of  fact  of  the  Industrial  Accident  Commis- 
sion, set  forth  in  its  order  as  amended  by  the  commission  upon 
rehearing,  it  appears  that  the  applicant  sustained  his  injury 
on  March  10,  1916,  the  injury  consisting  in  his  left  eyeball 
being  penetrated  by  a  minute  piece  of  steel.  At  that  time, 
and  for  some  time  thereafter,  the  injury  appeared  to  be  very 
slight,  and  it  was  not  known  until  the  following  September 
that  there  was  any  foreign  substance  in  said  eye.  The  piete 
of  steel  was  removed  in  September,  1916.  The  disability  in- 
creased gradually  from  that  time  until  about  the  time  of  tliB 
filing  of  the  application  for  adjustment  of  claim  on  December 
6,  1917.  Within  the  six  months  immediately  preceding  thp 
filing  of  the  application  there  was  no  substantial  change  ia 
the  applicant's  condition,  nor  in  the  character  of  his  disabil- 
ity, except  that  the  vision  continued  to  decrease  slowly  anl 
gradually  as  before.  Upon  the  facts  the  commission  held  that 
the  claim  was  barred  by  the  period  of  limitations  contained 
in  the  statute  as  above  set  forth. 

The  question  here  presented  depends  upon  the  meaning  t.f 
the  words  ''further  disability"  in  the  proviso  contained  in 
subdivision  (c)  of  section  16.  What  is  the  additional  disabil- 
ity intended  by  the  use  of  the  words  "further  disability"? 
The  answer  must  be  found  in  the  preceding  portions  of  sec- 
tion 16.  We  there  find  that  within  six  months  from  the  date 
of  the  injury  the  employee  may  commence  proceedings  before 
the  commission  for  the  collection  of  a  disability  indemnity. 
Or  there  may  be  payment  of  the  disability  indemnity,  or  some 
part  thereof,  or  agreement  therefore  and  if  there  be  such  pay- 
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ment  or  agreement,  the  period  within  which  proceedings  for 
its  collection  may  be  commenced  is  extended  for  a  period  of 
six  months  from  the  date  of  the  agreement  or  last  payment  of 
such  disability  indemnity,  or  any  part  thereof.  Taking  into 
consideration  these  provisions  of  the  statute,  together  with  the 
proviso  concerning  the  right  to  institute  proceedings  for  the 
collection  of  compensation  for  ** further  disability,"  it  seems 
clear  that  this  additional  disability  may  reasonably  be  defined 
as  referring  to  any  disability  in  addition  to  that  for  which 
proceedings  were  commenced  within  six  months  from  the  date 
of  the  injury,  or  that  for  which  disability  indemnity  has  been 
paid  or  agreed  to  be  paid.  If  there  have  been  no  proceedings 
commenced  within  six  months  from  the  date  of  the  injury,  and 
if  there  has  been  no  payment  of  disability  indemnity  or  agree- 
ment therefor,  the  employee  is  not  entitled  to  institute  pro- 
ceedings grounded  upon  ** further  disability"  after  the  expira- 
tion of  six  months  from  the  date  of  the  injury. 

Following  our  usual  custom  in  cases  where  the  application 
for  an  original  writ  is  denied,  we  made  our  former  order  with- 
out filing  any  written  opinion.  In  this  case,  however,  the 
applicant  in  his  petition  for  rehearing  has  urgently  requested 
a  written  statement  of  the  grounds  of  decision ;  and  this  opin- 
ion is  our  answer  to  that  request. 

The  application  for  a  rehearing  is  denied, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  15,  1918. 


[Civ.  No.  2400.    Tint  Appellate  District.— June  12,  1918.] 

ERNEST  N.  SMITH,  Appellant,  v.  W.  G.  MACDONALD, 

R^pondent. 

CoNTBAOT  —  Acknowledgment  and  Promise  to  Pat  Indebtedness  — 
Covenant  not  to  Sub — Moral  Obligation. — A  written  acknowledg- 
ment and  agreement  to  pay  an  indebtedness  providing  that  it  is  part 
and  parcel  of  the  acknowledgment  that  it  shall  be  void  should  legal 
steps  of  any  kind  be  taken  to  force  payment,  or  should  the  indebt- 
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edii6B8  be  transferred  without  the  penniadoii  of  the  debtor,  is  a  valid 
and  enforceable  covenant  not  to  sae,  and  the  promise  to  paj  eon- 
Btitntes  merely  a  moral  obligation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denson,  Cooley  &  Denson,  for  Appellant 

Louis  Ferrari,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  without  leave  to  amend. 
The  action  was  based  upon  a  written  instrument  which  the 
trial  court  held  to  constitute  only  a  moral  obligation.  The 
instrument  reads  as  follows : 

''May  first,  1912. 

''I,  W.  Q.  Macdonald,  hereby  acknowledge  my  indebtedness 
to  Ernest  N.  Smith  in  the  sum  of  five  thousand  dollars 
($5,000). 

"I  agree  to  pay  Ernest  N.  Smith  interest  at  the  rate  7% 
per  annum  on  this  amount  ($5,000)  with  the  understanding 
that  the  indebtedness  may  be  retired  in  installments;  in  the 
event  that  installments  are  paid  interest  is  to  be  computed 
only  on  balance  due. 

**In  view  of  the  fact  that  W.  G.  Macdonald  and  Ernest  N. 
Smith  were  equal  partners  in  the  Macdonald  Sales  Company 
up  to  the  signing  of  this  acknowledgment  and  attached  agree- 
ment, and  that  W.  G.  Macdonald  voluntarily  agreed  to  release 
Ernest  N.  Smith  from  his  partnership  with  attending  possi- 
bilities of  considerable  financial  loss,  and  agrees  to  pay  Ernest 
N.  Smith  ultimately  a  sum  considerably  greater  than  his 
actual  partnership  interest,  it  is  part  and  parcel  of  this  ac- 
knowledgment of  indebtedness  that  it  shall  be  void  should 
legal  steps  of  any  kind  be  taken  to  force  payment,  or  should 
the  indebtedness  be  transferred  without  the  permission  of 
W.  Q.  Macdonald. 

**  (Signed)  W.  G.  Macdonald. 


*' Accepted: 


'  (Signed)  Ernest  N.  Smith. 
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We  think  the  clause  in  this  unusual  document,  that  if  suit 
should  be  brought  to  enforce  collection  the  obligation  shall  be 
void,  is  a  valid  and  enforceable  covenant  not  to  sue,  and  that 
the  promise  to  pay  the  sum  agreed  constituted  merely  a  moral 
obligation. 

The  parties  to  this  agreement  were  of  age  and  of  competent 
understanding;  and  as  the  contract  appears  to  have  been 
freely  and  voluntarily  entered  into,  and  is  one  that  is  not 
against  public  policy  in  any  respect,  it  should  be  upheld.  It 
would  be  a  grave  injustice  to  defendant  to  hold  that  an  action 
would  lie  to  enforce  the  payment  of  the  amount  mentioned  in 
this  instrument,  when  it  appears  that  a  part  of  the  considera- 
tion for  the  promise  to  pay  was  the  stipulation  on  the  part  of 
the  payee  that  the  obligation  should  be  void  if  suit  should  be 
brought  thereon.  The  right  to  enforce  any  obligation  which 
the  plaintiff  may  have  had  against  the  defendant  was  his,  and 
he  could  do  with  it  as  he  saw  fit — could  agree  to  relinquish  it 
or  insist  on  preserving  it.  Whichever  course  plaintiff  deemed 
proper  to  adopt  was  no  matter  of  public  concern,  and  affects 
no  question  of  public  policy.  (Oitler  v.  Bussian  Co,,  124 
App.  Div.  273,  [108  N.  Y.  Supp.  793] ;  9  Cyc.  335;  Richard- 
son  V.  Thomas,  28  Ark.  387.) 

In  the  case  of  Barnard  v.  Gushing,  4  Met  (Mass.)  230,  [38 
Am.  Dec.  362],  the  payee  of  a  note,  at  the  time  it  was  signed 
by  the  maker,  indorsed  thereon  a  promise  not  to  compel  pay- 
ment thereof,  but  to  receive  payment  when  convenient  for  the 
maker  to  pay.  At  page  235  of  the  opinion  the  court  used  the 
following  language:  ''The  result  is  that  no  action  can  be  main- 
tained upon  this  promise.  Taking  it  with  all  its  stipulations, 
it  is  only  an  honorary  engagement — ^a  memorandum  by  which 
the  promisees  may  remind  the  promisors  of  the  honorary  ob- 
ligation outstanding  against  them." 

In  Greenhood  on  Public  Policy  and  the  Law  of  Contracts, 
page  469,  it  is  said:  **An  agreement  by  which  a  creditor  de- 
prives himself  of  the  power  to  enforce  a  debt,  but  confides  the 
question  of  pa)rment  to  the  discretion  of  the  debtor,  is  not 
void." 

In  Nelson  v.  Van  Bonnhorst,  29  Pa.  St.  352,  the  court,  in 
passing  upon  a  similar  case,  said:  ''If  it  is  reasonable  for  a 
man  to  release  a  debt  altogether,  surely  it  is  reasonable  to  re- 
lease the  remedies  of  a  debt,  not  itself  released,  which  is  done 
in  covenants  not  to  sue;  and  even  if  it  be  not  reasonable,  we 
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cannot  set  up  our  reasons  or  the  public  reasons  for  that  of  the 
contracting  parties,  and  make  a  contract  for  them  that  is  con- 
trary to  their  plain  intention,  without  violating  the  first  prin- 
ciples of  freedom  and  the  very  nature  of  contract  relations. 
We  cannot  read  this  contract  as  a  legal  obligation,  as  the 
remedy  to  enforce  the  obligation  is  by  mutual  consent  with- 
held; thus  the  obligation  is  merely  a  moral  one.'' 
The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2706.    Second  Appellate  District.— June  12,  1918.] 

ALLETHA  P.  HAMMOND,  Respondent,  v.  JUSTICE'S 
COURT  OF  LOS  ANGELES  TOWNSHIP  et  al..  Ap- 
pellants. 

Costs — Actions  m  Justices'  Courts— Bight  to  Sub  in  Forma  Pau- 
peris.— The  township  justices'  courts  of  this  state  axe,  as  were  courts 
at  common  law,  nested  with  power  to,  and  should  upon  a  proper 
showing,  admit  parties  to  sue  in  forma  pauperis,  since  the  statu- 
tory provisions  with  reference  to  prepayment  of  costs  are  not  ap- 
plicable  to  the  exceptional  cases  of  indigent  suitors  who  at  common 
law  were  entitled  to  sue  without  payment  of  such  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Hill,  County  Counsel,  David  R.  Paries,  and  E.  T. 
Bishop,  Deputies  County  Counsel,  for  Appellants. 

Walton  J.  Wood,  Public  Defender,  for  Respondent 

SHAW,  J. — The  sole  question  involved  herein  is  peti- 
tioner's right,  upon  a  conceded  showing,  made  in  the  justice's 
court  of  Los  Angeles  township,  that  she  was  destitute  and  un- 
able to  pay  the  cost,  to  prosecute  in  forma  pauperis  an  action 
brought  by  her  in  said  court.  The  trial  court  held  that  she 
^vas  so  entitled  to  sue  and  made  its  order  granting  a  per- 
emptory writ  of  mandate,  directed  to  the  justices'  court,  re- 
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quiring  it  to  proceed  with  the  trial  without  the  payment  of 
such  cost    The  appeal  is  from  this  order. 

In  our  opinion,  the  decision  in  Martin  v.  Superior  Covri, 
176  Cal.  289,  [L.  R.  A.  1918B,  313,  168  Pac.  135],  must  be  re- 
garded as  conclusive  in  support  of  the  order  made  by  the  trial 
court.  In  that  case  the  right  to  prosecute  the  action  in  forma 
pauperis  was  upheld  upon  the  ground  that  such  right  existed 
at  common  law,  which,  in  the  absence  of  any  statutory  modi- 
fication thereof,  must  be  deemed  the  rule  of  decision  in  the 
courts  of  this  state.  The  only  distinction  between  that  case 
and  this  is  that  in  the  former  the  action  was  pending  in  the 
superior  court,  while  in  the  instant  case  it  is  pending  in  the 
court  of  a  township  justice.  The  essential  facts  are  identi- 
cally the  same,  since  in  each  case  an  indigent  plaintiff,  unable 
to  pay  the  cost,  and  upon  a  suflScient  showing  thereof,  sought 
a  civil  remedy  in  a  court  having  jurisdiction  of  the  subject 
matter  of  the  action.  Upon  the  authority  of  what  is  said  in 
the  opinion  in  the  Martin  case,  we  are  constrained  to  hold  that 
the  township  justices*  courts  of  this  state  are,  as  were  courts 
at  common  law,  vested  with  power  to,  and  should  upon 
a  proper  showing,  admit  parties  to  sue  in  forma  pauperis,  un- 
less such  power  is  restricted  by  statute.  As  to  this,  the  statu- 
tory provisions  with  reference  to  prepayment  of  costs  in  jus- 
tices' courts  are,  in  substance,  the  same  as  those  applicable  to 
payment  of  costs  in  the  superior  courts,  and  as  to  which  it  was 
said  in  the  opinion  to  which  we  have  referred  that  such  stat- 
utes, being  general  in  their  nature,  are  not  applicable  to  cases 
where  the  court  has,  in  the  exercise  of  its  power,  remitted  the 
payment  of  the  fees  on  behalf  of  a  poor  suitor;  that  **in  ever}' 
instance  the  court's  order  to  this  effect  is  sufficient  warrant  to 
every  oflScer  charged  with  the  collection  of  fees  to  omit  the 
performance  of  that  duty  in  the  specified  case."  In  other 
words,  the  statutory  provisions  as  to  costs  were  not  intended 
to,  and  do  not,  apply  to  the  exceptional  cases  of  indigent  suit- 
ors who  at  common  law  were  entitled  to  sue  without  payment 
of  such  costs. 

The  judgment  is  aflBrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  9,  1918. 
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[Civ.  No.  1834.    Third  Appellate  Distriet.— June  18,  1918w] 

MARY  ISABELLE  BUICK  et  al.,  Respondents,  v. 
BENJAMIN  F.  BOYD,  AppeUant. 

Action  to  Rbfobic  CoNnuor  —  Settlemsmt  of  Pbopxbtt  Bights  of 
Maiuusd  Pebsons—Dicrkx  in  Divorgx  Action  not  Res  Judicata. — 
Where  in  an  action  for  divorce  the  husband  and  wife  adjust  their 
property  rights  without  the  intervention  of  the  court  pending  the  ac- 
tion, the  decree  determining  that  the  property  be  awarded  to  the 
respective  parties  in  accordance  with  their  agreement  is  not  res 
adjudicaia  so  as  to  bar  an  action  by  the  wife  to  reform  the  descrip- 
tion of  certain  real  property  contained  in  the  agreement. 

APPEAL  from  a  judgment  of  the  Superior  C!oart  of  Shasta 
County.    James  O.  Estep,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bra3niard  &  Kimball,  for  Appellant. 

Orr  M.  Chenowith,  for  Respondents. 

CHIPMAN,  P.  J.— Defendant  Benjamin  P.  Boyd  appeals 
from  a  judgment  reforming  the  description  of  real  property 
in  a  written  contract. 

Plaintiff  Mary  Isabelle  Buick  was  formerly  Mary  Isabelle 
Boyd,  wife  of  defendant  Benjamin  P.  Boyd,  and  the  mother 
of  plaintiffs  Alf reida  Elinor  and  Malcolm  Glenn  Boyd,  infant 
children  of  the  marriage.  Defendants  Eugene  Boyd  and 
Edna  Boyd  are  also  children  of  the  said  marriage  and  are 
made  defendants  because  their  consent  to  be  joined  as  plain- 
tiffs could  not  be  obtained  and  because  united  in  interest  with 
plaintiffs.  Plaintiff  John  H.  Buick  is  joined  with  plaintiff 
Mary  Isabelle  Buick,  being  her  husband  at  the  commencement 
of  the  action. 

On  Pebruary  11,  1909,  plaintiff  Mary  Isabelle  Buick,  then 
Mary  Isabelle  Boyd,  commenced  an  action  for  a  divorce  in  the 
superior  court  of  Shasta  County  on  the  ground  of  extreme 
cruelty.  Pending  the  action,  on  March  4,  1909,  she  and  her 
then  husband  entered  into  a  written  agreement  settling  their 
property  rights,  her  claims  for  alimony,  counsel  fees    and 
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costs.    Final  decree  in  the  action  was  granted  the  plaintiff 
May  3, 1910. 

The  concluding  paragraph  of  the  interlocutory  decree  reads 
as  follows:  "And  it  further  appearing  that  the  rights  of  the 
respective  parties  in  and  to  the  property  described  in  said 
complaint  have  been  equitably  adjusted  by  an  agreement  be- 
tween the  parties,  it  is  determined  that  the  said  property  be 
awarded  to  the  respective  parties  in  accordance  with  said 
agreement,  dated  the  fourth  day  of  March,  A.  D.  1909." 

This  agreement  was  intended  to  make  disposition  of  all  the 
property  which  either  of  the  parties  claimed  to  own,  some  be- 
longing to  each  being  separate  property  and  some  the  prop- 
erty of  the  community.  It  not  only  purports  to  adjust  all 
claims  to  property,  but  it  adjusts  all  matters  of  alimony, 
counsel  fees,  and  the  support  and  maintenance  of  the  minor 
children.  Reciting  the  pendency  of  the  action,  it  declarc;i 
that  ''the  parties  hereto  are  desirous  of  settling  said  dispute 
of  claims  to  the  property  in  controversy  and  withdrawing  the 
same  from  the  consideration  of  the  court,  and  whereas,  the 
parties  hereto  are  desirous  of  making  provision  for  the  sup 
port  of  the  said  minor  children  and  for  the  son  and  daughter  of 
the  party  of  the  first  part  herein  (Benjamin  F.  Boyd),  Eu 
gene  Boyd  and  Edna  Boyd,  Now,  therefore,  it  is  hereby 
mutually  covenanted,"  etc  The  contract  then  awards  to  the 
second  party  (Mrs.  Boyd)  the  ownership  and  possession  of 
the  homestead  (describing  the  lot)  theretofore  declared. 
''Also  a  certain  tract  of  land  adjoining  said  lot,  piece  or 
parcel  of  land  being  the  Wi^  of  the  NW  V4  of  the  NE  ^4  and 
the  NE  l^  of  the  NW  i^  of  the  NW  ^4  of  Section  11,  Town- 
ship 30  North,  Range  7  West ;  also  the  water  ditch  and  water 
right  belonging  to  said  premises"  (describing  the  ditch). 
The  alleged  mistake  waa  in  the  call  "NE  ^4  of  NW  id 
of  NW14,  Section  11,"  which  should  have  read  "NE^^  of  NW 
%,  Section  11."  It  is  further  provided  that  second  part> 
"may  continue  to  own,  hold,  occupy,  possess  and  use  [a  cer- 
tain lot  in  the  town  of  Redding,  describing  it,  and  declared 
by  the  agreement  to  be  her  separate  property],  to  have  and 
hold  the  same,  together  with  the  rents,  .  .  .  during  her  life- 
time or  so  long  as  she  shall  remain  single  and  unmarried,  for 
the  better  maintenance,  support,  care  and  education  of  her- 
self and  the  two  said  minor  children,"  and  to  go  to  said  foir* 
children,  Eugene,  Edna,  Alfreida,  and  Malcolm,  shouJd  shu 
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remarry.  Then  follows  a  clause  by  which  the  first  party 
**does  hereby  grant  all  of  his  right,  title  and  interest  in  and 
to  said  land  and  premises  unto  the  said  party  of  the  second 
part  to  her  use  and  to  the  use  of  said  four  children,  .  .  . 
upon  the  conditions  mentioned  herein."  Certain  livestock, 
the  separate  property  of  second  party,  **  shall  continue 
to  be  and  remain  the  property  of  the  party  of  the  second 
part  herein  as  her  separate  and  individual  estate ;  and  in  con- 
sideration of  the  waiver  of  her  right  to  alimony,  the  said  party 
of  the  first  part  hereby  agrees  to  pay  to  the  said  party  of  the 
second  part  the  sum  of  $53.50  for  costs  and  attorney's  fees 
herein."  It  is  then  provided  that  certain  real  property  (de- 
scribing it)  ''shall  continue  to  be  and  remain"  the  separate 
property  of  first  party.  Follows  also  a  provision  that  in  con- 
sideration  of  the  grant  to  her  as  provided  in  the  agreement, 
the  second  party  ''waives  any  claim  for  maintenance  and  sup- 
port against  the  party  of  the  first  part,  and  hereby  waives  any 
right  or  title  in  and  to  any  of  the  property  of  the  party  of 
the  first  part,  except  as  expressed  in  this  agreement"  The 
instrument  was  duly  acknowledged  by  the  parties  on  the  day 
of  its  date  before  Francis  Carr,  a  justice  of  the  peace  in  and 
for  Redding  Township,  Shasta  County. 

By  appropriate  averments  in  his  answer,  appellant  claims 
"that  plaintiffs  are  and  each  of  them  is  precluded  or  estopped 
from  suing  upon  the  alleged  cause  of  action  set  forth  in  said 
amended  complaint  herein  for  the  following  reasons":  that 
the  said  court,  on  May  3,  1910,  "made  and  rendered  its  final 
decree  of  divorce"  dissolving  the  marriage  which  had  thereto- 
fore existed  between  said  Mary  Isabelle  and  Benjamin  F. 
Boyd,  and  "that  no  motion  for  a  new  trial  was  made  or  appeal 
taken  from  said  final  decree  and  said  decree  is  now  in  full 
force  and  effect";  that  said  written  agreement  "was  and  now 
is  merged  in  the  said  final  judgment  of  divorce  and  the  said 
plaintiffs  in  the  above  entitled  action  are  and  each  of  them  is 
precluded  or  estopped  from  suing  upon  the  alleged  cause  of 
action  set  forth  in  the  said  amended  complaint" 

Appellant's  contention  is  stated  as  follows:  "The  title  to 
the  property  involved  having  been  adjudicated  in  the  divorce 
action,  the  final  decree  of  divorce  is  res  adjudic^ta  and  is  a 
bar  to  the  present  action." 

The  court  found  as  facts,  among  others:  "That  the  said 
plaintiff  and  the  said  defendant  intended  to  set  forth  and  de- 


Digiti 


zed  by  Google 


June,  1918.]  Buick  v.  Boyd.  511 

scribe  in  said  agreement  the  west  half  of  the  northwest  quar- 
ter of  the  northeast  quarter,  and  the  northeast  quarter  of  the 
northwest  quarter  of  section  11,  township  30  north,  range  7 
west,  M.  D.  M.,  in  the  county  of  Shasta,  state  of  California, 
but  by  mutual  mistake  in  drawing  and  writing  said  agree- 
ment, said  property  intended  to  be  described  was  incorrectly 
and  by  mistake  described  by  the  persons  employed  to  draft 
and  write  said  agreement,  as  the  west  half  of  the  northwest 
quarter  of  the  northeast  quarter,  and  the  northeast  quarter  of 
the  northwest  quarter  of  the  northwest  quarter,  of  section  11, 
township  30  north,  range  7  west,  M.  D.  M. ;  that  said  mistake 
in  description  was  and  is  a  clerical  mistake  made  in  writing 
and  drafting  said  agreement.  .  .  .  That  said  mistake  was  not 
discovered  by  plaintiff,  Mary  Isabelle  Buick,  formerly  Mary 
Isabelle  Boyd,  until  the  month  of  June,  1912,  in  the  following 
manner:  That  on  or  about  December,  1910,  plaintiff,  Mary 
Isabelle  Buick,  formerly  Mary  Isabelle  Boyd,  rented  the  real 
property  described  in  said  declaration  of  homestead,  which  in- 
cluded the  west  half  of  the  northwest  quarter  of  the  northeast 
quarter,  and  the  northeast  quarter  of  the  northwest  quarter 
of  section  11,  township  30  north,  range  7  west,  M.  D.  M.,  in  the 
county  of  Shasta,  state  of  California,  to  one  W.  W.  Sublett, 
and  the  said  W.  W.  Sublett  thereafter  paid  rent  for  the  same 
to  said  plaintiff;  that  in  the  month  of  June,  1912,  the  said  de- 
fendant, Benjamin  P.  Boyd,  notified  the  said  W.  W.  Sublett 
that  he,  the  said  defendant,  was  entitled  to  the  rent  for  the 
said  northeast  quarter  of  the  northwest  quarter  of  said  section 
11 ;  that  said  W.  W.  Sublett  immediately  thereafter  informed 
said  plaintiff  that  said  defendant  claimed  the  rent  for  the  said 
northeast  quarter  of  the  northwest  quarter  of  said  section  11, 
and  claimed  title  to  the  same ;  that  immediately  thereafter  said 
plaintiff  examined  said  agreement,  and  discovered  that  the 
mistake  in  description  hereinabove  set  forth  had  been  made  in 
said  agreement.  That  prior  to  the  said  month  of  June,  1912, 
said  plaintiff  was  not  aware,  and  had  no  knowledge,  that  the 
aforesaid  mistake  in  description  had  been  made  in  said  agree- 
ment.'* 

It  is  not  seriously  contended  that  the  evidence  was  insuflB- 
cient  to  support  these  findings.  If  there  was  any  evidence  to 
the  contrary,  it  was  appellant's  duty  to  point  it  out  in  his 
brief,  which  he  has  not  done,     (Code  Civ.  Proc,  sec.  953c.) 
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We  have  read  the  record  of  the  evidence  and  find  it  amply 
sufficient  to  sustain  the  findings. 

It  appeared  that  the  parcel  of  land  misdescribed  did  not, 
when  the  agreement  was  entered  into,  belong  to  either  of  the 
parties,  while  the  parcel  which  the  court  found  was  intended 
to  be  described  was  a  part  of  the  homestead  declared  by  de- 
fendant in  1902,  while  the  northwest  quarter  of  the  north- 
west quarter  of  said  section,  which  included  the  misdescribed 
parcel  awarded  to  defendant,  was  deeded  to  him  by  the 
Central  Pacific  Railroad  Company  in  July,  1909.  The  evi- 
dence showed  that  the  intention  of  the  parties  was  that  the 
property  described  in  the  homestead  should  go  to  plaintiff 
in  the  divorce  action. 

The  only  controverted  question  in  the  case  is  presented  in 
appellant's  proposition  above  quoted. 

The  rule,  as  stated  in  the  Code  of  Civil  Procedure,  section 
1911,  is  as  follows:  ''That  only  is  deemed  to  have  been  ad- 
judged in  a  former  judgment  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto."  It  was  competent  for 
the  parties  in  the  divorce  action  to  adjust  their  property 
rights  without  the  intervention  of  the  court,  and  in  doing  so 
they  expressly  declared  their  object  to  be  the  settlement  of 
''disputed  claims  to  the  property  in  controversy  and  with- 
drawing  the  same  from  the  consideration  of  the  court.''  The 
court  in  its  decree  determined  nothing  more  than  that  the 
"property  be  awarded  to  the  respective  parties  in  accordance 
with  said  agreement."  There  was  no  longer  any  issue  aa  to 
the  property,  nor  was  it  necessary  for  the  court  to  make  any 
determination  of  the  matter.  The  action  of  the  court  did  not, 
in  our  opinion,  amount  to  such  an  adjudication  as  is  contem- 
plated by  the  statute,  nor  did  it  constitute  a  bar  to  the  present 
action.  It  added  nothing  to  the  validity  or  force  of  the  agree- 
ment. There  were  in  fact  but  two  questions  remaining  for 
the  court  to  determine,  to  wit,  whether  plaintiff  was  entitled 
to  the  decree  of  divorce  and  to  whom  the  custody  of  the  minor 
children  should  be  awarded.  "A  former  verdict  is  conclusive 
only  as  to  facts  directly  and  distinctly  put  in  issue  and  the 
finding  on  which  is  necessary  to  uphold  the  judgment."  (1 
Freeman  on  Judgments,  sec.  257.)  Where  the  record  on  its 
face  shows  that  an  issue  before  the  court  was  withdrawn  from 
consideration!  the  presumption  that  it  was  adjudicated  no 
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longer  applies.  (Cohurn  y.  Ooodall,  72  Cal.  498,  506,  [1  Am. 
St.  Rep.  75,  14  Pac.  190].)  If  a  question  is  not  in  issue,  it  is 
immaterial  that  it  is  passed  upon  in  the  opinion  of  the  court 
rendering  the  judgment.     (15  R.  C.  L.,  p.  919.) 

That  the  court  and  the  parties  treated  the  agreement  as 
withdrawing  the  property  rights  from  the  court  is  shown  by 
the  fact  that  the  agreement  disposed  of  certain  cattle  to  the 
plaintiff  in  the  action  and  certain  real  property  to  the  defend- 
ant of  which  no  mention  is  made  in  the  decree.  This  issue  of 
property  rights  having  been  withdrawn,  the  present  action 
cannot  fairly  be  said  to  be  an  attack  upon  the  judgment  of 
divorce.  '*The  rule  undoubtedly  is,"  as  said  by  Mr.  Justice 
Lorigan  in  Southern  Pacific  Co.  v.  Edmunds,  168  Cal.  415, 
418,  [143  Pac.  597,  598],  **that  a  former  judgment  between 
the  parties  to  an  action  is  conclusive  in  all  subsequent  actions 
involving  the  same  question,  not  only  as  to  the  matters  actually 
decided  in  the  former  controversy,  but  as  to  all  matters  be- 
longing to  the  subject  of  the  controversy  and  properly  within 
the  scope  of  the  issues  which  also  might  have  been  raised  and 
determined.'*  But  as  to  matters  which  might  have  been  liti- 
gated and  decided  as  within  the  scope  of  a  former  suit,  but 
which  were  not  actually  or  expressly  in  issue  and  adjudi- 
cated, the  learned  justice  said:  **Only  a  presumption  is  in- 
dulged in  that  they  were  decided.  This  presumption  is,  how- 
ever, a  disputable  one  and  may  be  overcome  by  showing  that 
although  a  particular  matter  was  involved  in  the  former  ac- 
tion, it  was  by  consent  of  the  parties  withdrawn  from  consid- 
eration at  the  trial  and  did  not  at  all  enter  into  or  constitute 
any  part  of  the  verdict  of  the  jury  or  final  determination  of 
that  action."  In  point  of  fact,  and  it  so  appears  from  the 
face  of  the  record,  the  property  described  in  the  complaint  in 
the  divorce  action,  and  in  the  agreement  and  referred  to  in  the 
decree  did  not  include  the  parcel  now  involved,  and  the  dis- 
position of  the  latter  was,  therefore,  not  an  issue  in  the  origi- 
nal action,  and  on  the  face  of  the  record,  the  judgment  would 
appear  not  to  be  a  bar,  for  there  waa  no  adjudication  as  to  it. 
If  the  rule  be  invoked  that  this  parcel  was  a  matter  **  belong- 
ing to  the  subject  of  the  controversy  and  properly  within  the 
scope  of  the  issues  which  also  might  have  been  raised  and  de- 
termined," the  answer  is  that  neither  party  discovered  the 
mistake  in  the  description  of  the  property,  and  both  parties 
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by  mutual  mistake  assumed  the  description  to  be  correct.  The 
present  action  is  different  from  the  original  action,  and  the 
rule  is  that  in  such  case  the  judgment  in  the  first  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  actually  litigated 
and  determined  and  not  as  to  matters  which  might  have  been 
litigated.  In  Freeman  v.  Bamum,  131  Cal.  386,  389,  [82  Am. 
St.  Rep.  355,  63  Pac.  691,  692],  Mr.  Justice  Temple  stated  the 
rule  to  be  that  '*if  the  point  or  matter  of  fact  has  by  them 
[the  parties]  or  those  to  whom  they  are  privy  in  estate  been 
once  distinctly  put  in  issue  and  solemnly  found  against  them, 
they  are  precluded  from  contending  to  the  contrary.  But 
this  estoppel  in  actions  upon  a  different  cause  of  action  only 
extends  to  matters  actually  litigated  and  determined,  and  not 
to  questions  involved  and  defenses  which  might  have  been  but 
were  not  made."  In  the  case  of  More  v.  More,  133  Cal.  489, 
[65  Pac.  1044,  66  Pac.  76],  plaintiff  Wallace  More  executed  a 
deed  purporting  to  convey  to  Thos.  More  all  the  interest  of  the 
former  in  the  estate  of  A.  P.  More,  deceased,  and  he  also 
addressed  a  letter  to  the  judge  sitting  in  probate  and  to  the 
administrator  of  said  estate  authorizing  the  distribution  of 
said  interest  to  said  grantee.  Accordingly,  the  court  deter- 
mined the  rights  of  the  parties  under  section  1664  of  the  Code 
of  Civil  Procedure.  The  suit  was  brought  to  annul  the  deed 
from  Wallace  to  Thomas  More.  The  judgment  in  the  superior 
court  waa  pleaded  as  an  estoppel.  Said  the  court:  ** Assum- 
ing the  court  to  have  jurisdiction,  its  judgment  would  be  con- 
clusive only  as  to  the  matter  actually  litigated.  (Citing 
cases.)  In  the  case  at  bar  the  matter  now  involved  was  not 
before  the  court."  (Fraud  in  obtaining  the  deed  from  Wal- 
lace More  was  the  issue.)  "The  judgment  was  entered  on  the 
written  order  or  stipulation  of  Wallace  More,  obtained  along 
with  the  deed  of  April  27,  1894,  and  tainted  with  the  same 
fraud.  It  added  nothing  to  the  force  of  that  document  and 
the  accompanying  deed.  Hence  it  is  immaterial  whether  the 
court  had  or  had  not  jurisdiction  to  determine  the  questions 
now  under  consideration.  It  is  sufficient  that  those  questions 
were  not  submitted  to  it."  We  can  see  no  reason  why  the 
rule  should  not  apply  in  a  case  of  mutual  mistake  as  well  as 
where  the  issue  is  fraud.  Relief  in  both  cases  addresses  itself 
to  the  equity  side  of  the  court.  It  is  very  dear  that  in  the 
present  case  the  question  of  the  alleged  mistake  was  not  before 
the  court  in  the  divorco  action  and  was  not  litigated.    Speak- 
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ing  of  the  identity  of  causes  of  action,  Mr.  Freeman  says: 
''The  cause  is  the  same  when  the  same  evidence  will  support 
both  actions  or  rather,  the  judgment  in  the  former  action  will 
be  a  bar,  provided  the  evidence  necessary  to  sustain  the  judg- 
ment for  plaintiff  in  the  present  action  would  have  author- 
ized a  judgment  for  him  in  the  former."  (Freeman  on  Judg- 
ments, sec.  257.)  Had  the  evidence  of  the  mistake  been 
before  the  court,  or  had  it  been  known  when  the  agreement  was 
made,  it  is  quite  clear  that  a  correct  description  of  the  land 
would  have  found  its  way  into  both  the  decree  and  the  agree- 
ment. It  would,  to  our  minds,  work  a  miscarriage  of  justice 
to  allow  the  rule  of  res  adjudicata  to  step  in  here  and  defeat 
the  action.  Neither  the  facts  nor  the  exigencies  of  the  case 
would  justify  the  court  in  permitting  this  to  be  done. 
The  judgment  is  affirmed. 

Harty  J.,  and  Burnett,  J.,  concurred. 


[Orim.  No.  419.    Tliird  Appellate  Distriet.— June  14,  1918.] 

THE   PEOPLE,   Respondent,   v.   NICK   EANTOSCA, 
Appellant. 

CuiciNAL  Law  —  Assault  With  Dbadlt  Weapon  With  Intent  to 
OoiCMiT  Murder — Evidencb — Certainty  of  Witness  as  to  Iden- 
TincATiON  Of  Defendant — Aroumentativs  Question — Exclusion 
or  Answer  Harmless  Ebror. — In  a  prosecution  for  assault  with  a 
deadly  weapon  with  intent  to  commit  murder,  where  the  prosecuting 
witness  positively  identified  the  defendant,  the  latter  was  not  preju- 
diced by  the  refusal  of  the  court  to  permit  an  identifying  witness 
to  answer  the  question  as  to  whether  he  would  be  as  sure  about 
identification  if  the  defendant  were  on  trial  for  murder. 

Id. — Broken  Shovel  and  Club — Admissibility. — In  such  a  prosecution, 
where  the  sheriff  identified  a  broken  shovel  and  a  club  as  having 
been  found  at  the  place  of  the  assault  and  the  prosecuting  witness 
stated  that  he  thought  he  was  struck  with  such  weapons,  which  bore 
blood-stains,  such  weapons  were  admissible  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ama- 
dor County,  and  from  an  order  denying  a  new  trial.  Fred  V. 
Wood,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Ernest  B.  D.  Spagnoli,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent 

CHIPMAN,  P.  J. — ^Defendant  was  convicted  of  the  crime 
of  assault  with  a  deadly  weapon  with  intent  to  commit  mur- 
der. He  moved  for  a  new  trial,  which  was  denied,  and  he 
was  thereupon  sentenced  to  imprisonment  in  the  state  prison 
for  the  term  of  fourteen  years.  Upon  the  facts,  the  defense 
was  an  aUbi.  The  proof  of  the  alibi  consisted  of  the  testi- 
mony of  the  defendant  and  his  brother,  both  of  whom  testified 
that  they  were  at  their  cabin  not  far  from  the  scene  of  the 
assault  the  entire  evening  and  until  after  10  o'clock  of  the 
twenty-sixth  day  of  April,  1917.  The  assault  was  made  about 
fifteen  minutes  before  10  o'clock.  If  the  evidence  was  suflB- 
cient  to  support  the  verdict,  it  necessarily  disposes  of  the 
alibi  adversely  to  defendant  The  evidence,  we  think,  justi- 
fied the  verdict 

The  prosecuting  witness,  August  Chiesa,  was  a  miner  and 
was  working  on  the  night  shift,  from  10 :30  P.  M.  until  6 :30 
in  the  morning,  at  the  Bunker  Hill  Mine,  Amador  County. 
He  testified  that  he  left  his  lodging  place  about  fifteen  min- 
utes to  ten  on  the  night  of  the  assault  and  reached  a  point 
about  one  hundred  feet  from  the  mine.  *'Q.  Just  tell  the 
jury  what  happened  then.  A.  When  I  was  there  by  the  mine, 
Nick  Eantosca  was  in  front  of  me  and  I  recognized  him  well. 
As  soon  as  I  raised  my  head  up,  I  looked  at  him  and  I  saw  it 
was  him  and  he  hit  me  right  away.  The  first  hit  that  he  gave 
me,  I  did  not  fall.  I  raised  my  hand  up  and  hit  him  in  the 
face,  but  I  don't  know  what  point  I  got  him  in  the  face.  At 
the  same  time  I  hit  him  with  my  hand  in  the  face ;  I  had  my 
lunch  basket.  The  lunch  bucket  go  out  of  my  hand  and  it  go 
on  the  ground.  When  I  left  my  bucket  fall  on  the  ground, 
I  turned  and  saw  somebody  behind  me  and  at  the  same  time 
they  hit  me  with  something;  I  thought  it  was —  Mr.  Spag- 
noli:  We  ask  that  that  be  stricken  out — a  conclusion  of  the 
witness.  Mr.  Snyder :  It  was  the  witness'  best  judgment.  The 
Court:  Do  you  know  what  he  hit  you  with?  A.  I  was  not 
sure;  it  was  only  I  heard  something  fall  on  the  ground  and  I 
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thought  it  was  the  sound  of —  The  Court:  That  may  go  out  as 
to  what  he  thought  it  was.  Mr.  Snyder:  Then  what  hap- 
pened? A.  Then  I  fell  on  the  ground  and  then  I  saw  that 
both  of  them  was  there  and  both  of  them  hit  me.  I  did  not 
holler  or  I  did  not  talk.  When  I  was  down  on  the  ground,  I 
had  my  face  looking  at  the  ground,  on  the  ground,  and  my 
arm  like  this   [indicating]    and  then  they  used  something, 

maybe  a and  they  hit  me  on  the  back  four  or  five  times. 

Mr.  Spagnoli :  I  ask  that  answer  be  stricken  out,  a  conclusion 

of  the  witness.    A.  I  think  they  hit  me  with  a because  I 

felt  the  hit  right  on  my  back.  Mr.  Spagnoli :  I  think  the  wit- 
ness should  be  instructed  not  to  give  his  conclusions.  The 
Court:  What  he  thought  may  go  out  A.  When  I  remained 
there  about  a  minute  like  a  dead  man,  I  saw  the  partner  of 
Nick  Eantosca  going  away,  and  Nick  Eantosca,  when  I  had  my 
arm  like  this  [indicating],  I  was  not  unconscious,  I  saw  Nick 
Eantosca  take  the  razor  out  of  his  pocket  and  cut  me  right 
here  [indicating  neck].  When  I  was  there  and  I  know  what  I 
was  doing,  I  raised  my  arm  up  so  he  could  not  cut  me  down 
lower.  Q.  Did  he  cut  you  with  the  razor  t  A.  Yes,  he  did. 
Q.  Where!  Show  the  jury  where  you  were  cut  with  the 
razor.  A.  [Indicates.]  The  Court:  Q.  You  say  the  defend- 
ant here  is  the  one  that  cut  youT  A.  Yes,  I  am  sure  it  was 
Nick  Eantosca.  Q.  You  say  there  were  two  men  there;  did 
each  of  them  hit  you  with  something!  A.  Yes,  both  of  them 
hit  me,  but  who  used  the  razor  was  Nick  Eantosca.  Q.  The 
defendant  in  this  case  is  the  one  who  used  the  razor  !  A.  Yes, 
this  fellow  [indicating  Nick  Eantosca].'* 

Dr.  G.  L.  Lynch  was  called  to  treat  Chiesa  that  night.  *'Q. 
State  what  you  found  in  the  way  of  wounds.  A.  I  found  a 
long  cut  on  the  left  side  of  the  neck  and  a  number  of  bruises 
on  his  back  and  his  right  arm,  and  one  or  two  on  the  top  of 
his  head." 

Witness  Cassassa  testified  that  he  saw  defendant  and  an- 
other  man  going  toward  the  Bunker  Hill  mine  and  in  the 
vicinity  of  the  place  of  the  assault,  after  9  o'clock.  The  wit- 
ness was  cross-examined  at  considerable  length,  the  purpose 
being  to  discredit  his  testimony  that  he  was  where  he  testified 
he  was  and  recognized  Eantosca.  **Q.  Now,  you  are  abso- 
lutely sure  that  this  is  the  man  you  saw !  A.  Sure,  he  is  him. 
Q.  You  are  absolutely  certain  about  it — no  possibility  about  it 
being  someone  else!    A«  I  no  make  a  mistake.    Q.  Is  there 
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any  possibility  of  your  making  any  mistake!  The  Court:  He 
can't  make  it  any  more  definite.  Q.  If  this  man  was  on  trial 
for  murder,  would  you  be  just  as  sure!  Mr.  Snyder:  I  object. 
This  is  arguing  with  the  witness  and  going  into  speculation. 
The  Court:  Objection  sustained."  The  ruling  is  assigned  as 
error.  The  defendant  was  on  trial  for  assault  with  intent  to 
commit  murder.  It  is  not  at  all  likely  that  the  witness  could 
have  been  less  certain  of  identifying  defendant  had  the  trial 
been  for  murder.  It  seems  to  us  that  the  learned  counsel  sub- 
jected the  witness  to  all  reasonable  tests  to  discover  whether 
or  not  he  was  sure  he  was  not  mistaken.  We  do  not  think  de- 
fendant was  prejudiced  by  not  having  the  benefit  of  an  answer 
to  the  question. 

Sheriff  Lucot  went  to  the  scene  of  the  crime  about  twenty 
minutes  after  10  o'clock.  He  found  there  "a  broken  shovel 
and  a  dub  about  two  and  a  half  or  three  feet  long. "  He  found 
on  both  the  shovel  and  club  what  he  described  as  '*  blood  on 
them  dried  up,"  the  blood-stains  plainly  visible.  The  club 
was  broken  in  three  pieces.  The  witness  put  the  pieces  to- 
gether "and  tied  them  to  keep  them  together."  Over  defend- 
ant's objection,  the  court  admitted  in  evidence  the  shovel  and 
pieces  of  the  club.  The  place  where  the  assault  was  com- 
mitted was  first  pointed  out  to  the  sheriflf  by  a  witness  who 
was  not  present  at  the  time  the  assault  was  made,  but  was 
there  shortly  after,  and  Chiesa  the  next  morning  took  the 
sheriff  to  the  spot.  The  evidence  was  suiBcient  to  show  that 
the  pieces  of  the  club  and  the  shovel  were  found  at  the  place 
where  the  assault  occurred.  The  character  of  the  wounds  in- 
flicted and  the  admitted  testimony  of  Chiesa  as  to  the  circum- 
stances and  as  to  what  he  observed  and  heard  sufBciently 
justified  making  these  articles  exhibits  in  the  case. 

On  the  cross-examination  of  defendant's  brother,  who  testi- 
fied for  defendant,  the  district  attorney  was  permitted,  over  de- 
fendant's objection,  to  inquire  of  the  witness  why  he  had  quit 
work  at  the  Kennedy  mine  at  Jackson  (six  miles  from  Ama- 
dor City)  to  come  to  the  Bunker  Hill  mine,  where  his  brother, 
the  defendant,  was  working.  The  inference  which  the  district 
attorney  claimed  might  be  drawn  from  the  circumstance  was 
that  defendant's  brother  changed  his  place  of  work  to  be 
where  he  could  aid  defendant  in  making  the  assault.  The 
witness,  however,  testified  that  he  made  the  change  because  he 
could  get  better  pay  at  the  Bunker  Hill  mine  than  at  the  Ken- 
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nedy.  As  there  was  no  evidence  that  the  witness  was  the 
"other  man"  in  making  the  assault,  the  testimony  was  imma- 
terial, but  we  cannot  see  that  defendant  was  prejudiced  by  the 
ruling. 

The  judgment  and  order  denying  motion  for  a  new  trial  are 
affirmed* 

Hart,  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  12,  1918. 


[CSy.  No.  2428.    Fint  Appellate  District.— June  14,  1918.] 

CHARLES  UHTE,  Appellant,  v.  B.  B.  ROSENTHAL  et  al., 
Civil  Service  Commissioners,  etc..  Respondents. 

Municipal  Coeporations — Peomotion  Under  Civil  Seevicb— Noticb  op 
Examination — ^Bating  "Upon  Meeitoeious  Acts" — San  Francisco 
Chaetee. — Under  section  8  of  article  XIII  of  the  charter  of  the  city 
and  county  of  San  Francisco,  providing  for  promotion  under  civil 
service  based  on  "ascertained  merit,"  the  giving  by  the  board  of 
police  commissioners  of  a  notice  of  examination  wherein  it  was  said 
that  rating  would  be  "upon  meritorious  acts"  does  not  show  an  intent 
not  to  promote  on  a  basis  of  ascertained  merit,  since  there  is  no 
distinction  between  the  two  terms. 

Id.— Condition  of  Peomotion  of  Policemen — Filing  of  Weittbn  Claim 
of  Meeitoeious  Acts. — In  arranging  for  promotion  of  policemen 
of  the  city  and  county  of  San  Francisco,  a  member  of  the  depart- 
ment could  not  complain  that  the  commissioners  required,  as  a  con- 
dition to  promotion,  that  a  claim  of  meritorious  acts  in  writing  be 
filed  and  verified  by  the  chief  of  police,  since  it  was  proper  for 
the  board  to  investigate  the  acts  of  policemen  seeking  promotion. 

Id. — State  Civil  Seevicb  Act  —  Establishment  of  Recoeds  of  In- 
dividual Efficiency — Provision  Inapplicable  to  San  Francisco 
Commission. — The  provision  of  the  State  Civil  Service  Act  (Stats. 
1913,  p.  1035)  directing  "the  state  commission  to  establish  in  all 
offices  and  places  of  employment  records  of  individual  efficiency  of 
holders  of  positions  in  performing  their  duties,"  is  not  binding  upon 
the  Civil  Service  Commission  of  the  city  and  county  of  San  Fran- 
Cisco, 
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Id. — Stbikino  of  Namxs  from  Eugibub  List^— Bight  of  Civil  Bebvicb 
C0MMI8SIONEB8 — Othee  Provisions  not  Confliotinc— The  provi- 
don  of  section  10  of  article  XIII  of  the  charter  of  the  city  and 
county  of  San  Francisco  permitting  the  Civil  Service  Commissioli 
to  strike  names  from  the  eligible  register  after  they  have  remained 
thereon  more  than  two  years  is  not  in  conflict  with  other  charter 
provisions  relating  to  civil  service. 

Id. — ^Applicabilitt  of  Bulb  of  Statutory  Construction. — The  rale  that 
all  parts  of  a  statnte  must  be  constraed  so  as  to  be  effective  applies 
to  the  construction  of  municipal  charters. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Geo.  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  F.  Moran,  for  Appellant 

Percy  V.  LfOng,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant  City  Attorney,  for  Respondents. 

BEASLT,  J.,  pro  tern. — The  plaintiff  is  a  policeman  of  the 
city  and  county  of  San  Francisco.  Pursuant  to  a  civil  service 
examination  which  he  passed  on  January  22,  1910,  his  name 
was  placed  on  the  eligible  list  for  promotion  from  policeman 
to  corporal  of  the  police  force.  He  participated  in  another 
examination  conducted  by  the  respondents,  who  are  members 
of  the  Civil  Service  Commission  of  the  city  and  county,  on 
January  8,  1916,  and  he  brings  this  suit  to  enjoin  the  commis- 
sion from  removing  his  name  and  that  of  seven  other  police- 
men in  whose  interest  he  prosecutes  this  action  from  the  exist- 
ing eligible  list  for  corporals,  without  notice  and  hearing,  and 
to  restrain  the  commission  from  examining  and  rating  the 
papers  of  the  applicants  who  participated  in  the  examination 
of  January  8,  1916,  and  from  adopting  an  eligible  list  based 
on  that  examination. 

It  must  be  conceded  that  by  the  charter  of  San  Francisco 
the  civil  service  commissioners  must  provide  for  promotion  in 
the  classified  service  on  the  basis  of  ascertained  merit  and 
standing  upon  examination.  (Charter,  sec.  8,  art.  XIII; 
Stats.  1913,  p.  1602.)  It  is  contended  by  plaintiff,  who  is  the 
appellant  here,  that  the  commission  threatens  to  ignore  the 
element  of  ascertained  merit  in  placing  names  on  the  new 
eligible  list  for  promotion.    **The  plan  of  promotion,"  says 
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appellant,  **i8  fully  outlined  in  the  notice  of  examination,  and 
nothing  is  said  therein  of  an  allowance  in  any  way  for  aRccr- 
tained  merit  of  applicants,  and  the  commission  do  not  propose 
to  make  any  such  allowance." 

In  this  notice,  under  the  head  of  "Meritorious  Public  Ser- 
vice," it  is  provided  that  credits  not  exceeding  twenty  will  be 
allowed  for  acts  of  merit  as  in  the  judgment  of  the  commission 
may  seem  just  and  proper;  eighty  credits  will  be  allowed  for 
a  clean  record  as  a  member  of  the  department,  subject  to  de- 
ductions, according  to  a  carefully  prepared  and  elaborate 
schedule,  for  exceeding  authority,  insubordination,  neglect  of 
duty,  assault,  cowardice,  intoxication,  and  other  minor  of- 
fenses. The  appellant  seems  to  contend  that  meritorious  acts, 
as  used  in  connection  with  this  notice  of  examination,  are  not 
equivalent  to  ''ascertained  merit"  as  used  in  the  charter.  But 
we  can  see  no  distinction  between  the  meaning  of  those  terms 
as  used  in  the  two  instruments ;  and  undoubtedly  the  purpose 
of  those  statements  in  the  notice  was  to  provide  a  method  for 
ascertaining  the  merit  of  the  candidate  for  a  place  upon  the 
eligible  list  for  promotion.  It  is  also  provided  in  this  notice 
that  the  applicants  claiming  credits  for  meritorious  acts  must 
present  their  claims  before  1 :30  P.  M.  of  the  day  of  the  exam- 
ination, namely,  on  January  8,  1916,  in  writing,  so  that  they 
may  be  verified  by  the  chief  of  police.  Of  this  the  petitioner 
complains.  We  can  see  no  merit  in  his  objection  to  this 
method  of  checking  up  his  statement  as  to  his  merits.  It  is 
argued  that  a  fund  is  provided  by  the  city  for  the  commission 
to  use  in  determining  "ascertained  merit,"  presumably  by 
some  sort  of  surveillance  of  members  of  the  police  force  who 
may  become  or  are  applicants  for  positions  upon  the  eligible 
list.  Even  so,  this  does  not  preclude  the  verification  of  the 
statement  of  the  applicant  as  to  his  merits  by  the  chief  of 
police  for  the  benefit  of  the  commission. 

Appellant  also  contends  that  "ascertained  merit"  is  fully 
defined  in  the  fifth  subdivision  of  the  State  Civil  Service  Act 
(Stats.  1913,  p.  1035;  Deering's  General  Laws,  p.  182),  and 
that  in  the  absence  of  a  better  definition  this  is  binding  upon, 
or  at  least  should  be  adopted  by,  the  Civil  Service  Commis- 
sion in  the  premises.  "That  subdivision,"  says  appellant, 
•'directs  the  state  commission  to  establish  in  all  oflBces  and 
places  of  employment  records  of  individual  efficiency  of  hold- 
ers of  positions  in  performing  their  duties."    This  section  of 
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the  Civil  Service  Act  is  not  binding  upon  the  Civil  Service 
Commission  of  the  city  and  county  of  San  Francisco;  but  even 
assuming  that  this  would  be  a  proper  method  of  procedure, 
the  records  of  the  chief  of  police  of  San  Francisco  and  of  the 
police  department  thereof  open  to  him  will  undoubtedly  fur- 
nish material  for  a  report  by  the  chief  upon  any  claim  of 
merit  made  by  any  police  officer  seeking  promotion  to  the 
position  of  corporal,  or  that  his  name  be  placed  upon  the 
eligible  list  for  such  promotion;  and,  as  we  have  said,  there 
is  no  reason  why  the  commission  may  not  use  the  chief  of 
police,  his  knowledge,  and  his  acquaintance  with  the  records 
of  his  department,  to  assist  it  in  ascertaining,  in  connection 
with  the  statement  of  the  applicant  himself,  his  merit  to  a 
place  upon  the  eligible  list.  Of  course,  we  do  not  mean  to 
hold  that  the  chief's  report  would  be  necessarily  and  abso- 
lutely binding  on  the  commission. 

In  view  of  what  we  have  said,  there  is  no  merit  whatever  in 
the  contention  of  petitioner  that  the  Civil  Service  Commission 
have  announced  negatively  by  omission  that  no  consideration 
will  be  given  to  ascertained  merit,  and  that  an  eligible  list 
will  be  adopted  without  that  important  factor  as  a  basis.  The 
published  conditions  of  the  examination  show  that  the  com- 
mission intends  to  give  full  weight  to  ascertained  merit,  the 
same  to  be  learned  by  the  commission  under  a  system  and  to 
be  marked  according  to  a  schedule  of  credits  which  seem  to  be 
perfectly  fair  and  just. 

Another  contention  of  appellant  is  that  the  Civil  Service 
Commission  have  no  right  to  strike  names  from  the  eligible 
register  arbitrarily.  The  present  eligible  list,  upon  which 
appellant's  name  appears  and  from  which  he  alleges  that  the 
commission  threatens  to  remove  it,  was  made  up  in  the  year 
1910  upon  an  examination  by  the  commission  conducted  in 
that  year.  This  appears  from  plaintiff's  complaint  herein. 
Article  XIII,  section  10,  of  the  charter,  contains  the  following 
provision:  **The  commissioners  may  strike  off  the  names  of 
candidates  from  the  register  after  they  have  remained  thereon 
more  than  two  years."  This  eligible  list  being  more  than  two 
years  old,  the  commission  had  authority  under  this  provision 
of  the  charter  to  strike  appellant's  name  therefrom. 

It  is  contended  that  this  provision  of  section  10  is  in  con- 
flict with  the  provisions  of  other  sections  of  the  charter.  We 
have  examined  these  other  provisions,  and  see  no  necessary 
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conflict  between  the  power  given  to  the  commission  by  the 
words  quoted  from  section  10,  and  the  limitations  upon  the 
authority  of  the  commission  contained  in  other  sections  of  the 
charter.  The  well-recognized  rule  of  statutory  construction, 
that  all  parts  of  a  statute  must  be  construed  so  as  to  be  effec- 
tive, applies  here;  and  the  case  of  Bannerman  v.  Boyle,  160 
Cal.  197,  [116  Pac.  732],  relied  upon  by  appellant  in  this 
behalf,  has  no  application  to  the  authority  of  the  commission 
in  the  case  at  bar. 

Finally,  we  see  no  abuse  of  discretion  in  the  proceedings  of 
the  board  of  commissioners  as  indicated  by  the  allegation  of 
the  complaint  in  this  action.  A  general  demurrer  to  this  com- 
plaint, on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  was  correctly  sustained;  and 
the  judgment  against  appellant  following  his  refusal  to 
amend  his  complaint  after  the  order  sustaining  this  demurrer 
was,  therefore,  correct,  and  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 


[dv.  No.  1818.    Third  Appellate  District.— June  14,  1918.] 

IRVING  D.  GIBSON  et  al.,  Appellants,  v.  COUNTY  OP 
SACRAMENTO,  Respondent. 

Counties — Legal  Services — Peosecdtion  of  District  Attorney  pob 
Misconduct— County  Charge.— In  view  of  section  4307,  subdivision 
8,  of  the  Political  Code,  services  rendered  by  attorneys  at  law  ap- 
pointed by  a  judge  of  the  euperior  court  to  prosecute  a  district 
attorney  for  misconduct  in  office,  pursuant  to  the  provisions  of  sec- 
tions 758  and  771  of  the  Penal  Code,  constitute  a  "county  charge.** 

Id. — CLAIM  Against  County — Statutory  Authorization. — One  who 
demands  payment  of  a  claim  against  a  county  must  show  some 
statute  authorizing  it,  or  that  it  arises  from  some  contract,  express 
or  implied,  which  finds  authority  in  law. 

APPEAL  from   a  judgment  of  the  Superior  Court  of 
Sacramento  County.     Charles  0.  Busiek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Balph  W.  Smithy  and  Irving  D.  Qibson,  for  AppeUaots. 

Hugh  B.  Bradford,  District  Attorney,  and  J.  E.  Hughes, 
Deputy  District  Attorney,  for  Respondent. 

HART,  J. — ^The  complaint  alleges:  The  plaintiffs  are  at- 
torneys at  law,  engaged  in  practice  at  the  city  of  Sacramento ; 
that  on  the  first  day  of  June,  1917,  an  accusation  in  writing 
against  Hugh  B.  Bradford,  district  attorney  of  the  county  of 
Sacramento,  was  presented  by  the  grand  jury  of  said  county, 
pursuant  to  the  provisions  of  section  758  of  the  Penal  Code, 
which  was  filed  with  the  county  clerk  and  presented  to  Hon- 
orable Malcolm  C.  Glenn,  judge  of  the  superior  court  of  said 
county,  who,  on  the  seventeenth  day  of  June,  1917,  appointed 
plaintiffs  as  prosecuting  ofiicers  in  the  matter  of  said  accusa- 
tion, pursuant  to  the  provisions  of  section  771  of  the  Penal 
Code;  that  plaintiffs  accepted  said  appointment,  qualified  as 
such  prosecuting  officers,  and  performed  all  necessary  services 
and  duties  in  the  matter,  and  that  said  services  were  rendered 
at  the  special  instance  and  request  and  for  the  benefit  of  said 
defendant;  that  the  fair  and  reasonable  value  of  said  services 
is  the  sum  of  one  thousand  four  hundred  dollars ;  that  plain- 
tiffs presented  to  the  board  of  supervisors  of  said  county  their 
claim  and  demand  for  said  sum  of  one  thousand  four  hundred 
dollars,  duly  authorized  and  approved  by  said  judge,  which 
was  rejected  by  said  board.  A  general  demurrer  to  the  com- 
plaint was  sustained  without  leave  to  amend  and  judgment 
was  entered  in  favor  of  defendant,  from  which  judgment 
plaintiffs  appeal. 

Section  758  of  the  Penal  Code  reads  as  follows:  **An  ac- 
cusation in  writing  against  any  district,  county,  township,  or 
municipal  officer,  for  willful  or  corrupt  misconduct  in  office, 
may  be  presented  by  the  grand  jury  of  the  county  for  or  in 
which  the  officer  accused  is  elected  or  appointed." 

Section  771  of  said  code  is  as  follows:  **The  same  proceed- 
ings may  be  had  on  like  grounds  for  the  removal  of  a  district 
attorney,  except  that  the  accusation  must  be  delivered  by  the 
foreman  of  the  grand  jury  to  the  clerk,  and  by  him  to  a  judge 
of  the  superior  court  of  the  county,  who  must  thereupon  ap- 
point someone  to  act  as  prosecuting  officer  in  the  matter,  or 
place  the  accusation  in  the  hands  of  the  district  attorney  of 
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an  adjoining  county,  and  require  him  to  conduct  the  proceed- 
ings/' 

The  sole  question  presented  for  decision  is,  Do  such  services 
as  were  rendered  by  plaintiffs  constitute  a  county  charge! 

Section  4307  of  the  Political  Code  declares  what  are  county 
charges,  and  subdivision  3  thereof  reads  as  follows:  "The  ex- 
penses necessarily  incurred  in  the  support  of  persons  charged 
with  or  convicted  of  crime  and  committed  therefor  to  the 
county  jail,  and  for  other  services  in  relation  to  criminal  pro- 
ceedings for  which  no  specific  compensation  is  prescribed  by 
law." 

It  cannot  be  doubted  that  "one  who  demands  payment  of  a 
claim  against  a  coimty  must  show  some  statute  authorizing  it, 
or  that  it  arises  from  some  contract,  express  or  implied,  which 
finds  authority  of  law."  (Irwin  v.  County  of  Yvha,  119  Cal. 
686,  [52  Pac.  35] ;  Woods  v.  PoiUr,  8  Cal.  App.  41,  45,  [95 
Pac.  1125] .)  Nor  may  the  payment  of  such  a  claim  be  allowed 
upon  the  theory  that  the  services  performed  for  which  com- 
pensation is  claimed  were  beneficial.  There  must  be  some 
statutory  or  constitutional  authority  for  compensation  for 
services  rendered  to  a  county,  otherwise  it  cannot  legally  be 
paid,  however  beneficial  the  services  performed  may  be  to  the 
county  or  the  public  generally.  Unless,  therefore,  the  ser- 
vices performed  by  the  appellants  and  for  which  they  are  here 
seeking  compensation  come  within  the  language  or  the  con- 
templation of  subdivision  3  of  section  4307  of  the  Political 
Code,  no  recovery  can  be  had  for  such  services,  it  being  con- 
ceded that  there  is  no  other  law  or  provision  of  law  author- 
izing payment  of  compensation  for  such  services. 

It  follows  that  whether  the  appellants  are  entitled  to  com- 
pensation for  the  services  named  must  be  determined  upon 
what  is  ascertained  to  be  the  true  meaning  or  the  legislative 
intent  at  the  bottom  of  the  language  of  said  subdivision  3, 
viz.:  **And  for  other  services  in  relation  to  criminal  proceed- 
ings for  which  no  special  compensation  is  prescribed  by  law." 
Originally,  that  language  was  contained  in  section  4344  of  the 
Political  Code,  being  embraced  in  subdivision  3  thereof,  which 
then  read  as  follows:  **3.  The  compensation  allowed  by  law 
to  sheriffs  and  constables  for  executing  process  on  persons 
charged  with  criminal  offenses;  for  services  and  expenses  in 
conveying?  criminals  to  jail;  for  services  of  subpoena  issued 
by   district   attorneys,   and  for   other  services   in  relation 
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to  criminal  proceedings  for  which  no  specific  compensation  is 
prescribed  by  law."  (See  Newmark's  Pol.  Code,  1889.)  It 
is  very  clear  that  the  language  herein  italicized  and  which,  as 
seen,  is  now  a  part  of  subdivision  3  of  section  4307  of  said 
code,  originally  had  reference  to  the  compensation  to  be  paid 
to  shcriflEs  and  constables  for  services  which  might  be  per- 
formed by  them  and  not  enumerated  and  for  which  no 
specific  compensation  was  prescribed.  But,  in  amending  cer- 
tain sections  of  the  Political  Code  relating  to  the  compensa- 
tion of  county  officers,  the  legislature,  as  seen,  placed  the  pro- 
vision as  to  services  not  specially  enumerated  and  for  which 
no  specific  compensation  has  been  provided  in  an  entirely  dif- 
ferent connection  from  that  in  which  it  was  formerly  or  origi- 
nally used.  As  the  provision  now  stands,  we  find  it,  as  it  was 
before,  under  the  heading,  "Other  County  Charges,"  and  em 
ployed  in  a  connection  to  which  it  does  not  appear  to  have 
natural  or  relevant  application.  The  two  sentences  in  the 
subdivision,  although  conjoined  by  the  conjunctive  word 
'*and/'  seem  to  relate  entirely  to  different  and  dissimilar  sub- 
jects, the  one  involving  expenses  necessarily  incurred  in  sup- 
porting persons  charged  with  or  convicted  of  crime  and  com- 
mitted therefor  to  the  county  jail,  and  the  other  involving 
other  services  in  relation  to  criminal  proceedings  for  which  no 
specific  compensation  is  paid.  Obviously,  the  matter  of  the 
support  of  the  persons  mentioned  in  the  subdivision  is  not  a 
"criminal  proceeding"  within  the  meaning  of  that  phrase  as 
it  is  used  and  referred  to  in  our  law.  A  "criminal  proceed- 
ing" means  some  authorized  step  taken  before  a  judicial 
tribunal  against  some  person  or  persons  charged  with  the  vio- 
lation of  some  provision  of  the  criminal  law.  The  support  of 
those  charged  with  or  convicted  of  crime  and  who  are  lawfully 
incarcerated  in  the  county  jail  therefor  is  a  duty  which  the 
state  or  the  county,  its  agent,  is  required  to  discharge,  and 
while  it  is  true  that  the  county  officer  whose  duty  it  is  under 
the  law  to  provide  such  support  performs  services  for  the 
county,  when  furnishing  such  persons  with  necessary  support, 
still  such  services  cannot  correctly  be  said  to  be  performed  in 
relation  to  a  "criminal  proceeding"  within  the  true  juridical 
meaning  of  that  phrase.  It  follows,  therefore,  that  the  words 
"other  services"  as  used  in  the  subdivision  cannot  justly  or 
reasonably  be  held  to  refer  to  "services"  like  or  similar  to  those 
referred  to  in  the  sentence  immediately  preceding  that  con- 
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taining  those  words.  Indeed,  we  are  unable  to  conceive  of  any 
other  services  which  would  be  involved  in  the  support  of  the 
persons  referred  to  than  those  specifically  mentioned.  "Sup- 
port/* in  the  sense  in  which  that  word  is  used  in  the  subdivi- 
sion, necessarily  means  that  the  persons  referred  to  therein 
are  to  be  provided  with  such  necessaries  as  may  be  required  to 
sustain  them  under  the  peculiar  conditions  by  which  they  are 
surrounded,  including,  of  course,  such  necessary  medical 
treatment  as  may  be  required,  and  when  such  support  is  pro- 
vided, there  are  left  no  other  conceivable  services  to  be  per- 
formed in  that  connection.  Moreover,  there  is  nothing  in  the 
entire  subdivision  indicating  that  the  ** other  services"  are  to 
be  performed  by  a  particular  county  oflScer  or  any  particular 
person.  The  provision  simply  declares,  in  effect,  that  any 
other  services  than  those  specifically  enumerated  by  the  law 
for  which  no  specific  compensation  is  provided,  by  whomso- 
ever performed,  shall  be  and  constitute  a  charge  against  the 
county.  The  provision  means  and  was  intended  to  mean 
something,  for  that  particular  language  was  retained  as  a 
part  of  the  law,  while  the  part  in  connection  with  which  it 
originally  appeared  in  the  Political  Code  was  either  entirely 
eliminated  from  the  code  and  some  other  provision  for  the 
compensation  of  sheriffs  and  constables  substituted  therefor 
or  was  re-enacted  in  some  other  connection. 

Our  conclusion  is  that  there  is  no  natural  or  logical  connec- 
tion between  the  two  sentences  in  said  subdivision — that  is  to 
say,  that  the  language,  "and  for  other  services  in  relation  to 
criminal  proceedings  for  which  no  specific  compensation  is 
prescribed  by  law,"  has  no  reference  or  application  to  the 
language  in  the  same  subdivision  immediately  preceding  it  or 
to  any  of  the  preceding  subdivisions,  but  that  said  lanorua^e 
was  retained  as  a  part  of  the  law  to  operate  as  an  independent, 
substantive  provision  thereof,  to  cover  or  meet  continfroncics 
which,  it  was  conceived  by  the  legislature,  from  commr»n  ex- 
perience, might  arise,  and  require  the  incurring  of  expense  in 
the  prosecution  of  criminal  cases  and  which  human  prescience 
is  unable  to  foresee,  so  that  specific  provision  for  the  expenses 
arising  may  be  made.  And,  that  the  provision,  in  its  present 
form  and  connection,  was  designed,  ex  indnstriay  to  meet  just 
such  cases  as  the  one  before  us  and  its  language  broad  enonjrh 
to  include  services  of  the  character  of  thoso  for  which  the  ap- 
pellants claim  the  right  to  be  compensated  by  the  county,  we 
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are  in  no  doubt.  If  this  be  not  true,  then  why  is  the  provi- 
sion in  the  codet  What  other  kind  of  services  is  contem- 
plated by  or  included  within  that  language!  Certainly  it 
must  be  assumed  that  the  provision  was  enacted  and  inserted 
in  the  code  for  some  purpose.  What  is  that  purpose  if  it  be 
not  to  provide  for  the  compensation  for  services  such  as  the 
appellants  performed?  Of  course,  it  will  not  be  questioned 
that  an  action  growing  out  of  either  section  758  or  section  772 
of  the  Penal  Code  is  a  criminal  proceeding,  and  that,  there- 
fore, the  services  performed  by  the  appellants  were  **in  rela- 
tion to  criminal  proceedings.*'  (See  Pen.  Code,  sec.  682;  In 
re  Marks,  45  Cal.  199;  In  re  Curtis,  108  CaL  661,  662,  [41 
Pac.  793] ;  Matter  of  Shepard,  161  Cal.  171,  174,  [118  Pac. 
513] ;  PeopU  V.  MoKamy,  168  Cal.  531,  533,  [143  Pac.  752] ; 
State  ex  rel.  McOrade  v.  District  Court,  52  Mont.  371,  [157 
Pac.  1157,  1158].) 

The  respondent,  opposing  the  above  construction  of  the  pro- 
visions of  the  Political  Code  under  consideration,  undertakes 
to  establish  an  analogy  between  a  case  where  the  court,  exer- 
cising the  authority  conferred  upon  it  by  section  771  of  the 
Penal  Code,  appoints  an  attorney  to  prosecute  a  district  attor- 
ney on  an  accusation  filed  against  him  under  either  section 
758  or  section  772  of  said  code  and  the  case  in  which  the  court 
is  authorized  by  section  987  of  the  same  code  to  name  or  as- 
sign an  attorney  to  represent  and  defend  the  accused  where 
the  latter  is  himself  without  means  to  employ  counsel  and  de- 
sires the  court  to  assign  counsel  to  defend  him.  But  we  per- 
ceive no  such  resemblance  between  the  two  cases  as  requires  us 
to  hold  that  the  appellants  must  be  denied  compensation  for 
the  services  performed  by  them  upon  the  theory  supporting  the 
authority  vested  in  trial  courts  by  said  section  987. 

The  central  idea — indeed,  the  pole-star— of  every  system  of 
laws  (in  civilized  countries)  is  the  preservation  and  protection 
of  such  natural  rights  of  mankind  as  have  not  necessarily 
been  surrendered  or  given  up  in  return  for  the  benefits  which 
men  receive  from  organized  society,  and  surely  that  system 
which  has  failed  to  provide  for  the  full  and  complete  protec- 
tion of  all  the  rights  of  person  and  property  to  which  every 
member  of  organized  society,  whether  rich  or  poor,  when 
measured  by  the  material  things  of  life,  is  entitled,  would  fall 
woefully  short  of  that  de<?rce  of  perfection  which  it  is  possible 
for  man-made  government  to  attain.     Our  state  constitution 
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has,  therefore,  specially  coyered  this  matter  with  respect  to 
persons  charged  with  crime.  In  section  13  of  the  first  article 
of  that  instrument  it  is  provided,  among  other  things,  that,  in 
criminal  prosecutions,  **in  any  court  whatever,"  the  party  ac- 
cused shall  have  the  right  to  appear  and  defend  'Mn  person 
and  with  counsel."  The  federal  constitution  (article  VI) 
contains  a  like  guaranty.  Of  course,  the  right  so  guaranteed 
would  involve  the  granting  of  a  special  privilege  to  a  partic- 
ular class  if  the  right  to  its  exercise  were  confined  to  those 
persons  charged  with  crime  having  the  financial  ability  to  em- 
ploy and  compensate  counsel — ^a  situation  wholly  at  variance 
with  the  fundamental  idea  and  the  general  spirit  of  our  sys- 
tems of  state  and  federal  governments  as  outlined  by  their  re- 
spective constitutions — and,  therefore,  in  this  state,  to  the  end 
that  all  men  in  all  circumstances  shall  have  the  equal  protec- 
tion of  the  law,  as  our  constitution  commands,  the  legislature 
has  enacted  section  987  of  the  Penal  Code,  whereby  the  trial 
courts  are,  as  seen,  vested  with  authority,  in  the  case  of  an 
impecunious  person  prosecuted  upon  a  criminal  charge,  to  as- 
sign him  counsel,  selected  from  the  membership  of  the  local 
bar,  to  defend  him  without  compensation,  or  to  trust  for  com- 
pensation to  the  future  ability  and  the  disposition  of  the  ac- 
cused himself  to  pay  for  the  services  rendered.  {Rowe  v.  Yuba 
County,  17  Cal.  62  j  I^tnont  v.  Solano  County,  49  Cal.  158.) 
The  legislature,  for  obvious  reasons,  has  made  no  provision  for 
payment  for  services  rendered  by  an  attorney  in  such  a  case, 
although  it  undoubtedly  has  the  right  to  make  such  services  a 
county  charge,  to  be  compensated  for  out  of  the  treasury  of 
the  county.  Of  course,  neither  in  the  case  of  an  attorney  as- 
signed by  the  court  to  defend  an  impecunious  accused,  nor  in 
a  case  where  an  attorney  is  appointed  by  the  court  to  prose- 
cute the  district  attorney  against  whom  an  accusation  has 
been  filed,  is  there  any  contractual  relation  thereby  or  other- 
wise created  or  arising  between  the  attorney  so  assigned  or 
appointed  and  the  county,  since  the  county  is  not  a  party  to 
either  action  and  does  not  control  the  prosecution  of  either 
case,  the  prosecution  in  both  instances  being  for  the  benefit  of 
the  county  only  in  so  far  as  it  is  part  of  the  state,  in  the  name 
of  the  people  of  which,  and  not  of  the  county,  the  proceeding 
in  both  cases  is  prosecuted.  Therefore,  there  can  be  no  implied 
assumpsit  against  the  county — no  obligation  on  its  part  to  pay 
(Case  v.  Board  of  Commissioners,  4  Kan.  511,  [96  Am.  Dec. 
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190]),  notwithstanding  that  the  legislature,  in  the  exercise  of 
due  authority,  has  made  the  expenses  incurred  in  public  prose- 
cutions charges  against  the  county.  In  brief,  as  stated,  the 
whole  matter  of  compensation  in  either  case  rests  upon  the 
proposition  whether  there  is  or  is  not  a  statute  authorizing 
payment  for  the  services  rendered  therein  by  an  attorney  as- 
signed or  appointed  by  the  court  to  defend  or  prosecute  the 
accused,  as  the  case  may  be. 

But,  as  above  intimated,  the  authority  given  to  superior 
courts  to  appoint  an  attorney  to  conduct  the  prosecution  of  a 
district  attorney  against  whom  an  accusation  has  been  filed 
does  not  proceed  from  the  theory  upon  which  like  authority 
may  be  exercised  in  assigning  an  attorney  to  defend  a  pauper 
charged  with  and  prosecuted  for  a  crime.  The  county  is  not 
an  indigent,  but  is  amply  able  to  compensate  (and  as  of  right 
should  compensate)  an  attorney  who  is  required  to  perform 
services  which,  under  other  circumstances,  it  is  the  duty  of 
the  district  attorney  to  perform,  and  for  which  the  latter  is 
compensated.  Naturally  enough,  therefore,  the  legislature 
would,  in  such  a  case,  make  provision  for  compensating  an 
attorney  for  services  which  the  law  compels  him  to  perform, 
whether  he  desires  to  perform  them  or  not. 

There  is,  as  we  read  the  decision,  nothing  said  in  the  case  of 
State  ex  rel.  McGrade  v.  District  Court,  supra,  in  conflict 
with  the  views  above  expressed.  In  that  case,  under  a  stat- 
ute substantially  similar  in  its  provisions  to  section  771 
of  our  Penal  Code,  the  trial  court,  in  a  proceeding  in  which 
an  accusation  had  been  presented  and  filed  against  the  dis- 
trict attorney,  appointed  the  district  attorney  of  an  adjacent 
county  to  conduct  the  prosecution.  The  latter  asked  and 
sued  for  compensation  for  his  services,  but  he  was  denied 
the  right  to  compensation  upon  the  ground,  as  stated  by 
the  supreme  court  of  Montana,  that  he  had  merely  per- 
formed a  duty  in  prosecuting  the  case  that  the  law  had  placed 
upon  him  as  a  district  attorney  and  that  the  compensation 
allowed  him  by  law  as  district  attorney  covered  payment 
for  all  services  performed  as  such  by  him,  including  services 
in  such  a  case.  The  ruling  in  that  case  appears  to  be  per- 
fectly sound  but  it  does  not  fit  this  case.  Under  section  771 
of  our  code,  the  court  could  have  appointed  a  district  attor- 
ney of  one  of  the  counties  adjoining  Sacramento  to  prosecute 
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the  accusation  in  this  case,  in  which  event  what  is  said  in  the 
Montana  case  would  apply  here. 

It  is  further  argued  that  the  superior  court  has  no  author- 
ity to  incur  an  obligation  against  the  county,  but  that  such 
authority  is  alone  vested  in  the  board  of  supervisors,  referring 
to  section  4041  of  the  Political  Code,  which,  in  the  enumera- 
tion of  the  powers  of  such  boards,  contains  the  following  pro- 
vision, designated  as  sudi vision  16:  ''To  direct  and  control 
the  prosecution  and  defense  of  all  suits  to  which  the  county 
is  a  party  and  by  a  two-thirds  vote  of  all  the  members,  may 
employ  counsel  to  assist  the  district  attorney  in  conducting 
the  same." 

The  foregoing,  as  is  to  be  noted,  refers  wholly  to  suits  to 
which  a  county  is  a  party,  and,  therefore,  to  civil  actions.  A 
county  is  in  no  sense  a  party  to  criminal  cases,  for  they  in- 
volve "no  interest  of  the  county  in  any  sense,  other  than  such 
interest  as  the  county  may  have  in  common  with  any  other 
county  and  all  the  people  of  the  state,  in  upholding  the  ad- 
ministration of  the  law."  {County  of  Modoc  v.  Speticer,  103 
Cal.  498,  500,  [37  Pac.  483] ;  CovJclin  v.  Woody,  33  Cal.  App. 
554,  [165  Pac.  973].) 

The  proposition,  however,  that  there  is  no  law  authorizing  a 
judge  of  the  superior  court  to  incur  an  obligation  against  or 
on  behalf  of  the  county  is,  in  a  general  sense,  quite  true.  But 
the  right  in  the  legislature  to  confer  such  authority  upon  the 
superior  court  or  the  judge  thereof,  when  it  may  be  essential 
to  the  proper  transaction  of  the  business  of  the  court,  cannot 
be  questioned ;  and  this  right  has  been  exercised  by  the  legis- 
lature in  the  case  of  the  employment  and  compensation  of 
phonographic  reporters  of  said  courts.  (See  Code  Civ.  Proc, 
sees.  269,  274,  274a.)  By  those  sections,  the  judges  of  the 
superior  court  are  not  only  authorized  to  appoint  and  employ 
stenographic  reporters  to  take  down  in  shorthand  and  tran- 
scribe the  proceedings  of  their  courts,  but  are  authorized  to 
audit  or  order  the  payment  of  the  claims  of  such  reporters  as 
for  their  compensation  for  the  services  so  performed  by  them. 
Indeed,  by  section  869  of  the  Penal  Code,  justices  of  the 
peace,  sitting  as  examining  magistrates,  are  similarly  author- 
ized to  order  the  payment  of  claims  of  shorthand  reporters 
whom  they  have  appointed  to  report  the  testimony  and  pro- 
ceedings taken  and  had  at  preliminary  examinations.  And, 
in  a  case  where,  as  here,  an  accusation  has  been  filed  against 
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the  district  attorney,  the  legislature  has  expressly  conferred 
authority  upon  the  superior  court  to  appoint  an  attorney  to 
prosecute  the  action.  Whether  such  an  appointment  amounts 
only  to  a  mere  ''assignment"  of  an  attorney  to  represent  the 
people  in  the  action,  as  in  the  case  of  an  attorney  "assigned" 
to  defend  an  impecunious  person  accused  of  and  prosecuted 
for  some  crime,  or  is  an  employment  in  the  sense  that  it  places 
an  obligation  upon  the  county  or  the  state  to  pay  for  the  ser- 
vices of  the  attorney  in  the  action,  must,  of  course,  depend 
upon  whether  the  legislature  has  authorized  payment  out  of 
the  public  treasury  of  compensation  for  such  services.  The 
legislature  could,  obviously,  make  such  services  a  direct  charge 
against  the  state  and  the  compensation  payable  from  state 
funds.  On  the  other  hand,  it  is  clearly  within  the  power  of 
the  legislature  to  make  such  services  a  charge  against  the 
county,  as  it  has  made  all  other  expenses  growing  out  of  crimi> 
nal  prosecutions  charges  against  the  county,  and,  as  declared 
in  the  outset  of  this  opinion,  we  think  that  this  is  precisely 
what  the  legislature  intended  to  do  and  has  done  by  the  lan- 
guage of  subdivision  3  of  section  4307  of  the  Political  Code. 

The  suggestion  that  the  construction  herein  given  subdi- 
vision 3  of  section  4307  may  result  in  a  heavy  drain  on  the 
county  treasury  is,  of  course,  no  argument  against  such  con- 
struction of  said  section.  A  proceeding  against  a  district  at- 
torney such  as  the  one  before  us  rarely  arises,  and  we  may 
add  (more  as  the  opinion  of  the  writer  than  that  of  the  court) 
that,  if  having  no  stronger  reason,  legal  or  moral,  for  its  sup- 
port than  that  which  prompted  this  proceeding,  no  such 
a  move  should  be  made  against  a  public  oflScer,  for  under  such 
circumstances  its  result  can  only  be  to  harass  and  annoy  with- 
out the  slightest  justification  a  public  official  who  is  trying  to 
do  his  duty  as  the  law  lays  it  down.  But,  whether  meritorious 
or  justified  or  not,  such  a  proceeding  must  be  disposed  of  by 
the  court  before  which  it  is  pending  in  the  manner  and  mode 
prescribed  by  the  law,  and,  when  against  a  district  attorney, 
there  is  nothing  left  for  the  court  to  do  but  to  appoint  either 
the  district  attorney  of  an  adjoining  county  or  some  other  at- 
torney to  prosecute  the  proceeding — in  other  words,  to  per- 
form services  which,  under  other  circumstances,  it  would  be 
the  duty  of  the  district  attorney  himself  to  perform. 

Our  conclusion  is :  That  the  services  performed  by  the  ap- 
pellants are  among  the  ''other  county  charges"  contemplated 
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by  subdivision  3  of  section  4307  of  the  Political  Code,  and  that 
compensation  therefor  by  the  county  is  authorized  by  the  lat- 
ter part  of  said  subdivision  of  said  section ;  that  the  claim  for 
i»uch  services  is  one  which  must  be  passed  upon  by  the  board 
of  supervisors,  in  which  body  is  lodged  the  discretion  of  de- 
termining whether  the  services  for  which  the  claim  is  made 
have  been  performed,  and,  if  so,  whether  the  amount  of  the 
claim  is  or  is  not  reasonable  in  comparison  with  the  character 
of  the  services  performed ;  that  if  the  claim  be  rejected  by  the 
board,  then  the  claimant  may  finally,  as  in  the  case  of  any 
other  claim  against  the  county  and  disallowed  by  the  super- 
visors, either  in  whole  or  in  part,  have  recourse  to  the  courts 
for  a  judicial  adjudication  of  the  claim  or  the  questions  there- 
upon arising. 
The  judgment  is  reversed 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  12,  1918. 


[a?.  No.  1582.    Third  Appellate  Diitriet— June  15,  1918.] 

EMIQH-WINCHELL  HARDWARE  COMPANY  (a  Cor- 
poration),  Appellant,  v.  AMOS  PYLMAN  et  al..  Re- 
spondents. 

MiOHANIOS'    LiKNS — TiMI    FOB    FUJNO — OONSTBUGTIVX    COMPLETION    OP 

Buuj>iNO. — ^Under  soction  1187  of  the  Ck)de  of  CSvil  Procedure,  as 
amended  in  1911,  anj  of  the  three  following  circumstances  shall  con- 
stitute constructiye  completion  of  a  building,  for  the  purpose  of  set- 
ting the  time  running  for  the  filing  of  mechanics'  liens,  to  wit:  1. 
Occupation  of  the  building;  2.  Acceptance  of  the  building  bj  the 
owner;  and  8.  Cessation  from  labor  for  thirty  days. 
Id. — ^FAn^URi  to  Fn^E  Notice  of  Completion — Time  fob  Filing 
Liens. — The  last  clause  of  section  1187  of  the  Code  of  Civil  Pro- 
cedure, providing  that  if  notice  of  completion  is  not  filed  by  the 
owner  he  shall  be  estopped  in  any  foreclosure  proceeding  from 
maintaining  any  defense  therein  baaed  on  the  ground  that  the  lien 
was  not  filed  in  time,  refers  to  the  coiuplotion  of  tliu  contract  under 
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which  the  material  was  furnished  or  the  labor  done,  and  if  such 
notice  is  not  filed  by  the  owner,  he  waives  the  thirty-day  limita- 
tion provided  by  the  section;  but  the  ninety-day  limitation  in  the 
eoneluding  sentence  of  the  section  applies  to  all  cases,  and  all  claims 
of  lien  must  be  filed  before  the  expiration  of  ninety  days  after  the 
eompletion  of  the  building,  regardless  of  the  filing  of  notice  of 
eompletion. 
Id. — Computation  of  Timi  fob  Filing  Lien  —  Dilivebt  of  Hinges 
After  Oompletion. — In  determining  whether  a  lien  for  material 
used  in  the  construction  of  a  building  was  filed  in  time,  the  delivery 
to  the  building  about  two  months  after  its  occupation  by  the  owner 
of  four  special  hinges  of  small  value,  previously  ordered  by  the 
contractor  and  afterward  paid  for  by  the  owner,  cannot  be  taken 
into  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Devlin  &  Devlin,  for  Appellant 

White,  Miller,  Needham  &  Harber,  for  Respondents. 

BURNETT,  J. — The  action  was  against  the  owner  and  the 
contractor  of  a  building  for  materials  furnished  for  the  use  of 
said  building,  and  for  the  foreclosure  of  a  mechanic's  lien. 
Plaintiff  recovered  judgment  against  the  contractor  for  the 
amount  of  the  claim,  but  judgment  for  costs  was  entered  in 
favor  of  defendant  Pylman,  from  which  the  appeal  has  been 
taken.  The  court  found  that  the  work  on  the  building  was 
begun  in  the  month  of  October,  1913,  ''and  was  completed  on 
May  2,  1914  .  .  .  and  was  then  and  there  occupied  by  said 
owner  as  completed,  and  at  the  same  time  the  said  defendant 
Pylman  and  his  family  moved  into  and  occupied  said  building 
and  began  then  and  there  openly  and  publicly  to  use  and 
occupy  the  same  as  their  place  of  residence,  and  they  ever 
since  have  continued  to  so  use  and  occupy  said  premises  and 
to  reside  thereon." 

It  was  also  found  that  the  owner  had  fully  paid  the  con- 
tractor, and  that  the  material  was  furnished  by  plaintiff  at 
the  instance  and  request  of  said  contractor,  but  "that  no  mate- 
rials furnished  by  the  plaintiff  were  used  in  said  buildinj? 
after  the  second  day  of  May,  1914,"  although  on  the  10th  of 
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July  following  plaintiff  sent  to  said  building  four  special 
hinges  of  small  value,  which  had  been  previously  ordered  by 
the  contractor,  and  they  were  afterward  paid  for  by  the 
owner.  It  was  also  found  that  plaintiff  filed  its  claim  of  lien 
for  record  on  August  8,  1914.  Indeed,  it  was  so  alleged  in 
the  complaint  and  not  denied.  The  court  concluded  **that  the 
time  to  file  liens  for  labor  or  materials  furnished  in  the  con- 
struction of  said  building  began  to  run  on  the  second  day  of 
May,  1914,  and  the  time  to  file  liens  thereon  expired  on  the 
thirty-first  day  of  July,  1914,  and  prior  to  the  filing  of  plain- 
tiff's alleged  lien." 

As  to  the  finding  in  reference  to  the  completion  of  the 
building,  there  can  be  no  possible  doubt  of  the  sufficiency  of 
the  evidence  in  its  support.  It  was  stipulated  at  the  trial  that 
the  Pylmans  were  living  in  the  house  on  April  28,  1914,  and 
from  that  time  continuously.  Nellie  Pylman  testified  that  on 
the  twenty-eighth  day  of  April  the  contractor  had  everything 
done  with  the  exception  of  putting  on  a  few  hooks  on  the 
screen  doors  and  a  very  few  little  necessary  things,  and  that 
this  was  attended  to  within  a  few  days  and  that  the  building 
was  then  accepted  by  them.  It  appears,  also,  that  on  April 
13th  the  owner  and  contractor  had  a  settlement  and  at  that 
time  agreed  to  eliminate  certain  work  from  the  contract,  and 
deductions  were  made  for  the  things  omitted.  This  was  in 
accordance  with  the  provisions  of  the  contract  between  the 
parties,  and  the  evidence  shows  that  the  contract,  as  thus 
modified,  was  completely  executed. 

We  have,  therefore,  not  only  constructive,  but  actual,  com- 
pletion of  the  building  not  later  than  May  2,  1914.  As  to  the 
circumstances  of  occupation  and  acceptance  of  the  building, 
section  1187  of  the  Code  of  Civil  Procedure  provides  that: 
**In  all  cases,  any  of  the  following  shall  be  deemed  equivalent 
to  a  completion  for  all  the  purposes  of  this  chapter'':  1.  '*The 
occupation  or  use  of  a  building,  improvement,  or  structure,  by 
the  owner,"  or  2.  **The  acceptance  by  said  owner  or  said 
agent,  of  said  building,  improvement,  or  structure."  Hence, 
it  IS  entirely  clear  that  we  cannot  question  the  finding  of  the 
court  that  said  building  for  all  the  purposes  of  filing  a  me- 
chanic's lien  was  completed  on  May  2,  1914. 

In  reference  to  certain  facts  which  the  law  declares  to  be 
sufficient  to  support  the  conclusion  that  the  building  for  the 
purpose  of  a  lien  has  been  completed,  it  may  be  stated  thtit  the 


Digiti 


zed  by  Google 


536    Emigh-Winchell  Hdw.  Co.  v.  Pylman.    [37  Cal.  App. 

statute  has  undergone  certain  changes,  which  are  pointed  out 
in  various  decisions  of  the  courts.  From  1887  to  1897  said 
section  of  the  statute  limited  the  operation  of  the  occupation 
or  use  and  acceptance  to  those  cases  wherein  there  was  a  duly 
recorded  contract,  the  legislature  having  provided  "and  in 
case  of  contracts,  the  occupation,"  etc.  In  the  latter  year  the 
section  was  amended  so  as  to  make  occupation  and  acceptance 
apply  to  all  cases,  but  a  further  amendment  was  added  to  the 
effect  that  either  must  be  coupled  with  cessation  from  labor 
for  thirty  days  in  order  to  constitute  constructive  completion. 
These  changes  are  fully  discussed  in  Robison  v.  Mitchel,  159 
Cal.  586,  [114  Pac.  984],  and  we  need  not  dwell  upon  them 
further.  Then  comes  the  amendment  of  1911,  which  applies 
to  cases  wherein  the  contract  has  not  as  well  as  those  wherein 
it  has  been  recorded ;  and  as  clear  as  language  can  make  it,  the 
section  now  provides  that  any  of  the  three  circumstances  shall 
constitute  constructive  completion,  namely:  1.  Occupation  of 
the  building ;  2.  Acceptance  of  the  building  by  the  owner ;  and 
3.  Cessation  from  labor  for  thirty  days. 

By  a  sort  of  metaphysical  refinement,  appellant  seeks  to 
make  it  appear  that  cessation  from  labor  for  the  period  of 
thirty  days  must  still  be  added  to  the  other  circumstances 
above  mentioned  to  constitute  completion,  but  the  section  is 
too  plain  to  admit  of  discussion.  Indeed,  it  is  pointed  out  in 
Hughes  Mfg,  &  Lumber  Co.  v.  Hathaway,  174  Cal.  48,  [161 
Pac.  1159],  that  the  phrase  ''completion  of  the  building,''  as 
used  in  the  last  clause  of  said  section,  "must  be  understood  to 
mean  either  the  actual  completion  or  the  completion  by  cessa- 
tion of  labor  for  thirty  days  upon  the  building,  etc.,  or  com- 
pletion by  occupation  or  acceptance,  as  the  case  may  be." 

The  case  is  virtually  as  strong  upon  the  theory  of  actual 
completion,  since  it  was  competent  for  the  parties  to  provide 
for  changes  in  the  plans,  and  to  so  alter  the  contract,  and  thus 
to  have  a  completely  executed  agreement.  (White  v.  Soto,  82 
Cal.  654,  [23  Pac.  210] ;  OUliam  v.  Brown,  116  Cal.  454,  [48 
Pac.  486] ;  Anderson  v.  Johnston,  120  Cal.  657,  [53  Pac. 
264].) 

Nor  is  there  any  doubt  as  to  the  conclusion  that  plaintiff's 
claim  of  lien  was  filed  too  late. 

It  is  to  be  observed  that  the  materialman  has  thirty  days 
after  he  ceases  to  furnish  materials  within  which  to  file  said 
claim,  and  upon  the  pretense  of  having  furnished  said  hinges 
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on  July  10th,  plaintiff  claims  to  have  brought  itself  within 
this  provision.  But  the  concluding  portion  of  said  section  re- 
quires 'Hhat  all  claims  of  lien  must  be  filed  within  ninety  days 
after  the  completion  of  any  building,  improvement,  or  struc- 
ture," etc 

Appellant  contends  that  this  time  limit  was  waived,  for  the 
reason  that  no  notice  of  completion  was  filed  by  the  owner. 
As  to  this  appellant  is  in  error. 

Said  section  1187  does  indeed  provide:  "In  case  such  notice 
be  not  so  filed  then  the  said  owner  and  all  persons  deraigning 
title  from  or  claiming  any  interest  through  him  shall  be 
estopped  in  any  proceedings  for  the  foreclosure  of  any  lien 
provided  for  in  this  chapter  from  maintaining  any  defense 
therein  based  on  the  ground  that  said  lien  was  not  filed  within 
the  time  provided  in  this  chapter."  This  refers  to  the  comple- 
tion of  the  contract  under  which  the  material  was  furnished  or 
the  labor  done,  and  if  notice  of  such  completion  is  not  filed  by 
the  owner,  he  waives  the  thirty-day  limitation.  (Hughes  Mfg. 
&  Lumber  Co.  v.  Hathaway,  swpro.) 

But  the  ninety-day  limitation  applies  to  all  cases.  The  con- 
cluding clause  of  the  section  makes  this  plain:  ** Provided 
that  aU  claims  of  Uen  must  be  filed  within  ninety  days,"  etc. 

Such  is,  also,  the  view  taken  by  the  courts.  In  the  Robison 
case,  supra,  referring  to  the  foregoing  clause,  the  court  said : 
*'This  would  seem  to  fix  a  time  limit  within  which  all  claims 
must  be  filed  regardless  of  whether  the  owner  has  filed  his 
notice  of  completion  or  not." 

In  the  Hughes  case,  supra,  it  is  declared:  "If  no  notice  of 
completion  is  filed,  the  daimant  is  required  to  see  that  his 
claim  is  filed  before  the  expiration  of  the  period  of  ninety 
days  after  the  completion  of  the  building,  that  is,  of  the 
building  as  a  whole,  as  provided  in  the  last  clause  of  the 
section." 

National  Lumber  Co.  v.  Kennedy,  28  Cal.  App.  780,  [154 
Pac.  25],  contains  this  declaration:  "The  legislature  deemed 
such  period  ample  time  for  otherwise  obtaining  information 
as  to  the  time  of  completion.  The  provision  that  'all  claims  of 
lien  must  be  filed  within  ninety  days  after  the  completion  of 
any  building'  could  serve  no  purpose  other  than  to  terminate 
the  time  within  which  the  claim  of  lien  might  be  filed.  Such 
is  the  plain  import  of  the  language  used." 
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The  foregoing  ought  to  set  the  matter  at  rest,  and  no  fur- 
ther comment  is  called  for. 

As  to  the  last  item  furnished  by  appellant  it  should  be  said, 
further,  that  the  hinges  were  never  used  in  the  building,  and, 
therefore,  they  did  not  and  could  not  furnish  the  basis  for  a 
lien,  and,  if  no  lien  could  be  claimed  for  them,  it  logically 
follows  that  the  time  when  they  were  delivered  could  not  be 
taken  into  account  in  the  determination  of  the  question 
whether  the  notice  of  lien  was  filed  within  the  statutory 
period. 

''It  is  well  settled  by  many  decisions  in  this  state  that  to 
entitle  a  materialman  to  a  lien  the  materials  must  be  fur- 
nished to  be  used,  and  must  actually  be  used,  in  the  construc- 
tion of  the  building  against  which  the  lien  is  sought  to  be  en- 
forced." {Stimson  v.  Los  Angeles  Traction  Co.,  141  Cal.  32, 
[74Pac.  357].) 

That  the  last  item  when  not  used  in  the  construction  of  the 
building  must  be  disregarded  in  computing  the  time  is  ex- 
pressly held  in  P.  T.  Walton  Lumber  Co.  v.  Cox,  29  Okl.  237, 
[116  Pac.  798].  Therein,  certain  doors  were  ordered  and  de- 
livered, but  not  used,  and  the  supreme  court  of  Oklahoma  said 
that  they  constituted  no  proper  item  of  charge  on  the  lien 
statement,  and  that  the  date  of  the  last  item  which  was  used 
was  the  one  to  be  considered  in  the  inquiry  whether  the  mate- 
rial was  furnished  within  the  sixty-day  period  required  by 
the  statute. 

Again,  it  appears  that  the  order  for  the  hinges  was  a  sep- 
arate, distinct,  and  independent  contract  or  order  from  the 
other  orders  given,  and,  therefore,  it  could  not  affect  in  any 
way  the  right  to  file  a  lien  for  the  other  materials.  The  point 
is  considered  in  the  case  of  Barrows  v.  Knight,  55  Cal.  155. 
Other  authorities  of  similar  import  are  Phillips  on  Mechanics' 
Liens,  3d  ed.,  sees.  324r-^27 ;  Lane  &  Bodley  Co.  v.  Jones,  79 
Ala.  156 ;  Maryland  Brick  Co.  v.  Dunkerly,  85  Md.  199,  [36 
Atl.  761] ;  Brunt  v.  Farinholt,  121  Md.  126,  [88  Ati.  42] ; 
Cross  V.  Eyerley,  86  Neb.  516,  [125  N.  W.  1085]. 

It  seems  equally  plain  that  the  hinges  must  be  entirely 
eliminated  from  consideration,  for  the  reason  that  payment  in 
full  was  made  for  them  and  accepted.  But  to  avoid  confu- 
sion, we  deem  it  proper  to  add  that  if  the  hinges  had  been 
used  in  the  building  in  pursuance  of  a  contract  therefor,  such 
circumstance  would  not  save  the  lien  upon  the  theory  that  the 
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claim  was  filed  within  thirty  days  thereafter.  Indeed,  the 
thirty-day  requirement  was  waived,  as  we  have  heretofore  seen. 
But  if  the  hinges  had  been  so  used,  such  use  might  have  been 
regarded  as  extending  the  time  of  the  completion  of  the  build- 
ing so  as  to  avoid  the  bar  of  the  ninety-day  period.  In  other 
words,  under  the  circumstances  suggested,  the  court  would  not 
permit  the  owner  to  say  that  the  building  had  been  completed 
prior  to  the  use  of  said  material,  and,  therefore,  that  the 
notice  of  lien  was  filed  too  late. 

In  the  final  brief,  for  the  first  time,  appellant  claims  that 
the  judgment  must  be  reversed  **for  the  failure  of  the  court 
to  find  that  the  lien  was  not  filed  within  thirty  days  after  the 
plaintiff  had  ceased  to  furnish  materials."  In  view  of  the 
fact  that  is  does  appear  from  the  findings  that  said  notice  of 
lien  was  not  filed  within  ninety  days  after  the  completion  of 
the  building,  the  said  consideration  would  be  immaterial. 

However,  appellant  is  in  error  in  the  statement.  The  court 
specifically  finds  when  the  materials  were  furnished,  includ- 
ing the  date  of  the  last  item,  as  appears  in  paragraphs  5  and 
6  of  the  findings,  and,  also,  when  the  notice  of  lien  was  filed. 
Thus  is  the  point  covered. 

It  seems  hardly  necessary  to  notice  the  cases  cited  by  appel- 
lant as  they  are  so  easily  distinguished  from  the  one  before  us, 
but,  we  may  refer  to  them  briefly. 

In  Yost  V.  Roux,  27  Cal.  App.  307,  [149  Pac.  781],  the 
materials  for  which  the  lien  was  claimed  were  actually  used 
in  the  building,  and  the  notice  of  lien  was  filed  within  ninety 
days  of  the  completion  of  the  building  as  found  by  the  court. 
In  fact,  it  was  properly  held  by  this  court  that,  as  to  the 
materialman,  the  building  was  not  completed  until  his  mate- 
rials were  used,  the  main  contention  there  being  as  to  whether 
the  liens  should  be  filed  within  thirty  days  of  the  compieti  m 
of  the  building  or  of  the  time  when  the  claimant  ''ceased  to 
furnish  materials." 

Schwartz  v.  Knight,  74  Cal.  432,  [16  Pac.  235],  has  no  si-ni- 
larity  to  the  case  at  bar.  Therein  the  filing  of  the  nolice  of 
lien  was  held  to  be  premature  because  the  building  had  not 
been  completed.  Under  the  provisions  of  said  section  1187, 
as  it  existed  at  that  time,  it  was  held  that,  as  the  plaintiffs 
were  not  original  contractors,  **the  law  required  them  to  file 
their  lien  within  thirty  days  after  the  completion  of  the  build- 
ing." 
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In  Willamette  Steam  Mills  etc.  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229,  [29  Pac.  629],  several  interesting  questions 
growing  out  of  the  mechanic's  lien  law  are  learnedly  dis- 
cussed, but  the  decision  has  no  particular  bearing  upon  the 
question  involved  herein.  What  was  said  in  reference  to  said 
section  1187  of  the  Code  of  Civil  Procedure  must  be  regarded 
with  the  recollection  of  the  fact  that  it  was  amended  before 
this  action  was  brought.  Therein  it  was  held  that  in  the  case 
of  a  contract  not  recorded  a  laborer  or  materialman,  in  order 
to  perfect  his  lien,  must  file  it  within  thirty  days  after  the 
completion  of  the  building,  or  after  there  had  been  a  cessation 
of  labor  for  thirty  days  upon  the  unfinished  building. 

In  the  case  of  Boscus  v.  Waldmann,  31  Cal.  App.  245,  [160 
Pac.  180],  decided  by  this  court,  it  appears  that  the  notice  of 
lien  was  filed  within  ninety  days  after  the  completion  of  the 
building,  and  the  discussion  in  reference  to  the  notice  to  be 
given  by  the  owner  was  addressed  to  the  thirty-day  provision 
of  the  statute. 

We  think  the  judgment  should  be  afSrmed,  and  it  is 
BO  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
distiict  court  of  appeal  on  July  15,  1918. 


[Cir.  No.  2270.    Seeond  Appellate  District.— June  15,  1918.] 

GREER-ROBBINS  COMPANY  (a  Corporation),  Respond- 
ent, V.  PACIFIC  SURETY  COMPANY  (a  Corporation), 
Appellant 

APPEAL — Alternative  Method— Typewritten  Transoripts  nop  Re- 
viewable.— Appellate  courts  will  not  look  to  the  typewritten  tran- 
scripts filed  under  the  alternative  method  of  appeal,  to  determine 
whether  ground  exists  for  the  reversal  of  the  judgment  appealed 
from. 

Insurance  Law — Defense  of  Suits  Covered  by  Policy — Duty  of  In- 
surer.— ^Where  an  indemnity  policy  provided  that  the  insurer  was 
to  defend  anj  suit  against  the  insured  to  enforce  a  claim  for  dam- 


Digiti 


zed  by  Google 


June,  1918.]     Gbebr-Robbins  Co.  v.  Paoipio  Surbtt  Co.    541 

ages  eovored  bj  the  palicj,  whether  gToundless  or  not,  the  insurer 
ifEs  required  to  defend  every  action  in  which  the  complaint  showed 
a  claim  for  damages  covered  bj  the  policy,  notwithstanding  the  suit 
was  groundless  and  defeated,  and  where  the  insurer  failed  to  defend, 
it  was  liable  to  the  insured  for  the  costs  and  expenses  of  the  defense. 
Id. — Action  on  Polict — ^Reooveby  of  Costs  and  Expenses  of  Defend- 
ing Action — Sufficiency  of  Complaint  in  Liability  Action — Ap- 
peal— Becord — Presumption. — In  an  action  on  such  a  policy  to  re- 
eover  costs  and  expenses  of  defending  an  action  which  the  insurer 
failed  to  defend,  where  the  record  on  appeal  taken  by  the  insurer 
failed  to  show  whether  the  complaint  disclosed  that  the  complaint 
In  the  other  action  stated  a  cause  of  action,  the  appellate  court  is 
bound  to  assume  in  support  of  the  judgment  that  such  a  showing 
was  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  "Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

(Goodrich  &  Martinson,  for  Appellant 

James,  Smith  &  McCarthy,  for  Respondent 

WORKS,  J.,  pro  tern. — This  appeal  comes  to  us  under  the 
alternative  method.  The  constant  lapses,  on  the  part  of  the 
profession,  from  a  proper  observance  of  the  rules  of  practice 
governing  the  prosecution  of  appeals  under  this  method  have 
made  it,  to  us  and  to  the  other  appellate  courts  of  the  state,  a 
dreadful  alternative  indeed.  Once  again,  at  more  than  a  risk 
of  repetition,  we  call  attention  to  the  fact  that,  under  the 
method,  and  according  to  the  provisions  of  section  953c  of  the 
Code  of  Civil  Procedure,  the  parties  must  print  in  their  briefs 
**such  portions  of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court";  and  that  ** appellate  courts  will  not  look  to 
the  typewritten  transcript  filed  under  the  alternative  method 
of  appeal  for  the  purpose  of  determining  whether  ground 
exists  for  the  reversal  of  the  judpjment  appealed  from." 
(Barker  Bros.  v.  Joos,  36  Cal.  App.  311,  [171  Pac.  1085].) 

In  this  case  the  reproduction  of  parts  of  the  record  in  tho 
briefs  is  so  scant  that  we  are  enabled  to  pass  upon  the  ques- 
tions presented  only  upon  an  indulgence  in  certain  assump- 
tions which  the  law  permits  us  to  make.  Not  enough  of  tho 
pleadings  is  printed  in  the  briefs  to  enlighten  us  as  to  the  char- 
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acter  of  the  litigation ;  and  we  are  not  informed,  in  the  manner 
contemplated  by  section  953c  of  the  Code  of  Civil  Procedure, 
of  anything  concerning  the  final  action  of  the  trial  court  in  the 
suit,  for  no  part  of  the  findings  of  fact,  conclusions  of  law,  or 
judgment  is  reproduced  in  the  briefs.  As,  however,  certain 
statements  concerning  these  matters  are  made  in  the  brief  of 
the  appellant,  as  they  are  not  challenged  in  the  respondent's 
brief,  and  as  the  respondent  argues  the  case  upon  the  assump- 
tion of  their  correctness,  we  will,  in  turn,  assume  that  they  are 
correct.  The  action  appears,  then,  to  be  one  in  wliich  the 
plaintiff,  which  was  engaged  in  the  business  of  advertising  and 
selling  automobiles,  sued  the  defendant  to  recover  upon  an  au- 
tomobile liability  policy.  The  policy,  speaking  now  in  general 
terms,  had  been  given  to  insure  the  plaintiff  against  loss  or  ex- 
pense resulting  from  claims  against  plaintiff  for  damages  on 
account  of  bodily  injuries  or  death  to  be  suffered  by  any  per- 
son through  the  operation  of  plaintiff's  automobiles.  One 
Hill  had  brought  an  action  for  such  damages  against  the 
plaintiff  but  had  failed  to  procure  judgment ;  and  the  present 
action  was  commenced  to  recover  the  costs  and  expenses  in- 
curred by  the  plaintiff  in  defending  against  that  suit.  One 
paragraph  of  the  complaint  in  this  action  and  one  paragraph 
of  the  answer  are  printed  in  the  appellant's  brief,  and  by 
them  it  is  shown  that  the  plaintiff  alleged  and  the  defendant 
admitted  that  the  person  who  was  driving  a  certain  car  of 
plaintiff,  at  the  time  Ilill  claimed  to  have  been  injured  by  it, 
was  doing  so  for  his  own  pleasure,  and  that  he  was  not  then 
engaged  in  the  business  of  the  plaintiff.  The  parties  concede 
that  the  policy  was  not  broad  enough  to  insure  against  dam- 
ages recovered  in  such  a  case,  but  the  present  action,  brought 
to  recover  the  costs  and  expenses  of  defending  the  Hill  suit, 
as  already  stated,  was  prosecuted  under  certain  special  pro- 
visions of  the  policy,  under  which  the  plaintiff  claims  the 
right  to  recover  the  amount  of  such  costs  and  expenses,  not- 
withstanding  the  fact  that  the  defendant  could  not  have  been 
called  upon  to  respond  to  any  claim  of  plaintiff  for  damages 
which  might  have  been  recovered  by  Hill  in  his  action.  In 
this  present  action  the  plaintiff  had  judgment,  according  to 
the  statements  of  counsel  in  the  briefs,  and  the  defendant 
appeals. 

The  appellant  contends  that  the  complaint  did  not  state  a 
cause  of  action,  that  neither  the  findings  nor  the  judgment  is 
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supported  by  the  evidence,  and  that  the  findings  do  not  sus- 
tain the  judgment.  In  effect,  the  contention  of  the  appellant 
principally  hinges  on  the  presence  in  the  complaint  of  the 
allegation  that  the  person  in  charge  of  the  respondent's  auto- 
mobile at  the  time  of  the  alleged  injury  to  Hill  was  operating 
it  for  his  own  pleasure. 

The  policy  is  printed  in  full  in  the  appellant's  brief  and  it 
is  conceded  by  counsel  that  this  action  was  grounded  upon  two 
of  its  paragraphs,  which  were  as  follows: 

**In  addition  to  the  limits  hereinafter  specified,  if  any  suit 
is  brought  against  the  assured  to  enforce  a  claim  for  damages 
covered  by  this  policy,  the  company  will  defend  such  suit, 
whether  groundless  or  not,  in  the  name  and  on  behalf  of  the 
assured.  The  expenses  incurred  by  the  company  in  defend- 
ing snch  suit,  including  costs,  if  any,  taxed  against  the  as- 
sured, will  be  borne  by  the  company,  whether  the  judgment  is 
for  or  against  the  assured. 

''If  any  suit,  even  if  groundless,  is  brought  against  the  as- 
sured to  recover  damages  on  account  of  injuries  or  deaths 
covered  by  this  policy,  the  assured  shall  immediately  forward 
to  the  company  or  to  the  oflSce  of  its  nearest  authorized  gen- 
eral agent,  every  summons  or  other  process  served,  or  copy 
thereof.  Thereupon  the  company  will,  at  its  own  cost  and  ex- 
pense, defend  such  suit  in  the  name  and  on  behalf  of  the 
assured." 

The  company  refused  to  defend  against  Hill's  complaint, 
although  it  was  requested  to  do  so,  the  process  which  was 
served  in  the  action  having  been  delivered  to  it  as  required  by 
the  policy.  It  will  be  noted  that,  in  each  of  the  paragraphs 
quoted  above,  the  suits  which  the  appellant  agrees  to  defend 
are  stated  to  be  those  brought  to  recover  damages  upon  claims 
"covered  by  this  policy."  The  appellant  contends,  in  effect, 
that  whether  a  given  claim  against  the  respondent  is  covered 
by  the  policy  is  to  depend,  under  the  paragraphs  quoted,  upon 
the  outcome  of  the  action  brought  to  enforce  such  claim ;  that, 
if  the  litigation  upon  a  given  demand  develops  a  case  in  which 
the  claim  is  not  covered  by  the  policy,  then  and  in  that  event, 
and  for  that  reason  only,  the  appellant  may  assert  that  the 
action  was  not  one  which  it  was  bound  to  defend;  that,  in 
short,  whether  there  be  an  obligation  to  defend  may  be  de- 
termined after  the  time  for  the  performance  of  the  obligation 
has  entirely  elapsed,  instead  of  before  it  has  commenced  to 
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run.  If  the  position  of  the  appellant  were  adhered  to  in  all 
cases,  it  would  work  an  alteration  in  the  very  language  of  the 
policy.  It  would  change  its  terms  from  those  imposing  an 
obligation  evidenced  by  the  words  "will  defend''  to  terms 
laying  a  duty  indicated  by  some  such  words  as  ''should  have 
defended."  Moreover,  it  would  altogether  wipe  out  the 
obligation  to  defend,  no  matter  how  strong  a  case  were  made 
on  the  face  of  a  complaint  for  damages  against  the  assured, 
for  under  such  a  rule  the  appellant  need  never  defend.  Upon 
an  independent  investigation  of  the  facts  in  each  case,  or  with- 
out investigation,  the  appellant  could  decline  to  defend,  thus 
imposing  upon  the  assured,  in  every  case,  the  obligation  to 
defend  itself,  an  obligation  which  certainly,  under  the  policy, 
was  intended  to  be  discharged  by  the  appellant  in  some  cases. 
The  result  would  be  that  the  question  whether  the  appellant 
''will  defend,"  no  matter  what  the  form  of  the  complaint  in 
a  given  case — a  question  necessarily  to  be  answered  at  the  in- 
ception of  a  litigation — could  be  answered  through  the  whim, 
caprice,  or  judgment  of  the  appellant  itself.  There  is  a  more 
certain  basis  for  a  determination  of  the  liability  of  the  appel- 
lant to  defend,  and  that  basis  is  to  be  found  in  the  allegations 
of  the  complaint  in  each  action  for  damages  against  the  re- 
spondent We  construe  the  policy  to  mean  that  it  is  the  duty 
of  the  appellant,  under  its  terms,  to  defend  every  action  in 
which  the  complaint  shows  "a  claim  for  damages  covered  by 
this  policy."  These  views  are  in  accord  with  those  expressed 
in  South  Knoxmlle  Brick  Co.  v.  Empire  State  Stirety  Co.,  126 
Tenn.  402,  [Ann.  Cas.  1913E,  107,  150  S.  W.  92,  94],  where 
a  policy  similar  to  the  one  now  before  us  was  construed. 

We  are  forced,  now,  to  return  to  the  question  of  the  failure 
of  the  parties  to  observe  the  provisions  of  section  953c  of  the 
Code  of  Civil  Procedure.  It  is  not  shown  to  us,  by  the  repro- 
duction of  any  part  of  the  record  in  the  briefs,  whether  the 
plaintiff's  pleading  did  or  whether  it  did  not  show  that  the 
complaint  in  the  Hill  case  stated  or  attempted  to  state  a  cause 
of  action  covered  by  the  policy  complained  of,  or  whether  the 
evidence  showed,  under  any  appropriate  issue,  what  were  the 
allegations  of  Hill's  complaint.  The  respondent  asserts  in  its 
brief  that  the  complaint  in  the  Hill  case  stated  such  a  cause  of 
action,  but  is  silent  on  the  question  as  to  whether  the  fact  was 
pleaded  in  the  complaint  in  this  action,  or  as  to  whether  the 
evidence  in  this  action  showed  it;  but  no  statement  of  the  ro- 
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fipondent  could  take  the  place  of  the  reproduction  of  the  rec- 
ord, as  required  by  section  953c,  unless  it  were  assented  to  by 
the  appellant,  and  the  appellant  has  presented  no  brief  since 
the  respondent's  brief  was  filed.  We  are  bound  to  assume, 
however,  in  support  of  the  judgment  now  appealed  from,  such 
a  state  of  the  record  of  the  trial  court,  the  contrary  not  ap- 
pearing, as  will  support  the  findings.  (Pai^ie  v.  San  Bernar- 
dino V.  T.  Co.,  143  Cal.  654,  [77  Pac.  659].)  We  will  there- 
fore assume,  as  the  state  of  the  pleadings  in  the  Hill  case  was 
most  material  to  a  determination  of  this  case,  as  we  have 
already  decided,  that  it  appeared  to  the  trial  court,  either 
from  the  pleadings  or  from  satisfactory  evidence  under  ihcm, 
that  the  complaint  in  that  aetion  showed  against  the  respond- 
ent a  claim  for  damages  which  was  covered  by  the  policy  now 
sued  on. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  12,  1918. 


[av.  No.  1566.     Third  AppeUate  DiBtrict.— June  15,  191».] 

LEONARD  BOOT,  Appellant,  v.  JUD.  W.  BOYD, 
Respondent. 

T^uDULBNT  Conveyances — Sale  of  Personal  Property— Change  of 
Possession. — ^Under  sectian  3440  of  the  Civil  Code,  requiring  a 
ehange  of  possession  on  the  transfer  of  personal  property,  a  sale, 
to  be  good  against  the  creditors  of  the  vendor,  must  be  accom- 
panied bj  an  actual  and  continued  change  of  possession,  and  this 
means  not  a  mere  formal  change,  but  that  the  possession  of  the 
vendee  must  be  open  and  unequivocal,  carrying  with  it  the  usual 
marks  and  indications  of  ownership,  and  it  must  be  such  as  to  give 
notice  to  the  world  of  the  claims  of  the  new  owner,  and  must  be 
continuous. 

Id. — Sale  of  Real  and  Personal  Property  —  Taking  Possession  of 
Beal  Property — Insuiticient  Evidence  of  Change  of  Possession 
OF  Personal  Property. — Where  real  property  is  sold  and  a  bill 
of  sale  for  personal  property  located  thereon  is  at  the  same  time 
given  to  the  vendee,  the  fftct  that  the  vendee  took  possession  of  the 
•7  OaL  App.- 
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real  property  is  not  sufficieDt  evidence  of  a  change  of  possession 
of  the  personal  property. 

Id.— <50NTINUATI0N  OF  POSSESSION  BY  SELLElt  —  SUSPICIOUS  CIRCUM- 
STANCE.— The  fact  that  a  buyer  of  personal  property  went  upon 
the  land  where  it  was  located  and  checked  it  off,  thus  exercising 
an  act  of  ownership,  is  only  a  circumstance  in  determining  whether 
there  was  a  delivery  and  change  of  possession,  and  the  continuous 
possession  by  the  vendor  constituted  a  suspicious  circumstance. 

Execution — Exempt  Property — Delay  in  Making  Claim — ^Waiver. — 
Where  personal  property  is  levied  on  under  an  execution,  a  delay 
of  the  alleged  owner  to  claim  exemption  after  one  month's  notice 
of  the  seizure  constitutes  a  waiver  of  the  claim  for  exemption. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  R.  Freeman,  and  Frank  Freeman,  for  Appellant 

P.  H.  Coffman,  for  Respondent 

HART,  J. — Action  in  claim  and  delivery,  the  defendant  be- 
ing the  sheriff  of  Tehama  County. 

On  the  ninth  day  of  January,  1915,  R.  A.  Boot  and  Nora 
Boot,  his  wife,  in  consideration  of  $15,642.50,  by  deed  con- 
veyed to  plaintiff  170  acres  of  land  in  Tehama  County,  spoken 
of  as  the  R.  A.  Boot  ranch.  On  the  same  day  said  R.  A.  and 
Nora  Boot  executed  to  plaintiff  a  bill  of  sale  conveying  ceilain 
personal  property,  consisting  of  mules,  horses,  wagons,  farm- 
ing implements,  etc.,  it  being  stated  therein  that  the  consid- 
eration named  in  the  above-mentioned  deed  was  also  paid  for 
the  personal  property  transferred  by  the  bill  of  sale. 

On  the  thirteenth  day  of  January,  1915,  an  action  was  com- 
menced in  the  superior  court  of  Tehama  County  by  Jesse  A. 
Brown,  as  plaintiff,  against  Robert  Boot  and  James  A.  Boot, 
as  defendants,  to  recover  $2,691.83,  the  amount  alleged  to  be 
due  on  certain  promissory  notes  given  by  the  defendants  in 
said  action  in  connection  with  a  contract  between  the  parties 
for  the  sale  by  said  Brown  to  defendants  of  land  adjoining 
the  Boot  ranch.  A  writ  of  attachment  was  issued  and  de- 
livered to  the  sheriff,  who  made  return  that,  on  January  18, 
1915,  he  levied  upon  certain  personal  property  and  also  upon 
the  Boot  ranch.    The  court  afterward  ordered  the  attachment 
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released  as  to  the  personal  property,  and  it  was  returned  to  the 
defendants  in  said  action.  On  July  7,  1915,  judgment  was 
entered  in  favor  of  plaintiff,  Brown,  for  $2,691.83 ;  an  execu- 
tion was  issued,  under  which  the  sheriff  levied  upon  the  per- 
sonal property  in  question  and  sold  the  same  for  the  net  sum 
of  $896.95,  which  money  was  delivered  to  the  plaintiff  in  said 
action. 

The  present  action  was  brought  to  secure  judgment  for  the 
recovery  of  the  possession  of  said  personal  property,  or  for 
one  thousand  eight  hundred  dollars,  the  value  thereof,  and 
for  one  thousand  dollars  damages  for  the  alleged  wrongful 
taking  of  the  same.  Judgment  was  in  favor  of  defendant, 
from  which  plaintiff  prosecutes  this  appeal. 

Appellant  states  that  **but  one  thing  is  involved  in  the 
action,  namely :  The  validity  of  the  sale,  on  January  9,  1915, 
of  the  property  involved,  to  plaintiff  by  said  Robert  A.  Boot 
and  his  wife.  The  trial  court  decided  that  the  sale  was  in- 
valid because  there  was  no  immediate  delivery  followed  by 
actual  and  continued  change  of  possession  of  the  property 
such  as  is  required  by  section  3440  of  the  Civil  Code,  ...  the 
alleged  sale  being  void  as  against  the  execution  creditor." 

It  appears  from  the  testimony  that  plaintiff,  Leonard  Boot, 
resided  in  Glenn  County.  He  stated  that  he  received  the  bill 
of  sale  above  referred  to  on  the  ninth  day  of  January,  191^; 
that,  with  R.  A.  Boot  and  James  Boot,  he  went  to  the  R.  A. 
Boot  ranch,  where  the  personal  property  was,  checked  off  each 
item  on  the  bill  of  sale,  looked  at  every  article  on  the  ranch, 
and  took  possession  of  it.  The  property  was  assessed  to  him 
in  the  year  1915  and  he  paid  the  taxes  on  it.  He  stated  that 
he  authorized  all  the  work  that  was  done  on  the  personal  prop- 
erty and  paid  those  who  had  anything  to  do  with  it.  On 
cross-examination  he  stated  that  the  personal  property  in 
question  had  been  on  the  R.  A.  Boot  ranch  and  had  belonged 
to  R.  A.  Boot  for  about  two  years;  that  when  he  took  posses- 
sion of  it  he  did  not  take  any  of  it  away  from  the  ranch,  but 
put  Robert  (R.  A.)  Boot  in  possession  of  the  property 
as  manager  and  left  it  in  his  control.  He  said  that  he  knew 
about  the  transaction  in  which  Robert  and  James  Boot  entered 
into  an  agreement,  about  July,  1913,  for  the  purchase  from 
Jesse  A.  Brown  of  what  was  known  as  the  Brown  or  Westlake 
ranch,  and  knew  that  said  Robert  and  James  were  indebted  to 
Brown  on  account  of  said  purchase.     Plaintiff  remained  ever- 
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night  at  the  Boot  ranch,  on  January  9th,  and  left  there  the 
next  afternoon.  In  a  few  days  he  returned,  looked  over  the 
place,  and  directed  certain  work  to  be  done.  He  testified  that 
thereafter  he  visited  the  ranch  about  once  a  week ;  that  R.  A. 
Boot  conducted  the  ranch  for  him,  and  that  he  paid  said  K.  A. 
Boot  wages  for  looking  after  the  property.  A  few  ho!?s  and 
some  fruit  raised  on  the  ranch  were  sold  by  plaintiff  after  he 
received  the  bill  of  sale. 

Jud.  W.  Boyd,  the  defendant,  testified  that  on  the  11th  of 
September,  1915,  he  levied  upon  and  took  into  his  possession 
the  personal  property  in  question ;  that  at  that  time  he  found 
the  property  in  the  possession  of  Robert  Boot  on  the  Robert 
A.  Boot  ranch  and  took  the  property  from  him;  that  plaintiff 
was  not  there  at  the  time. 

Jesse  A.  Brown  testified  that  in  1914,  1915,  and  down  to 
September  11,  1915,  the  personal  property  was  in  the  posses- 
sion of  Robert  Boot;  that,  when  farming  Brown's  ranch, 
Robert  and  James  Boot  had  the  property  there  and  about  the 
Ist  of  January,  1915,  they  moved  it  to  the  Boot  ranch.  The 
witness  stated  that  he  was  "about  the  Boot  ranch  a  good 
deal"  since  the  1st  of  January,  1915,  and  that  Robert  Bool 
had  charge  of  the  property;  that  he  never  saw  any  change  of 
possession  of  it  and  never  saw  Leonard  Boot  exercise  any  act 
of  ownership  or  control  over  it.  On  cross-examination  the 
witness  said  that  he  had  been  on  the  Boot  ranch  but  once  since 
said  1st  of  January,  and  that  at  that  time  he  saw  Robert 
Boot  and  no  one  else  there ;  that  he  had  seen  him  going  back 
and  forth  and  had  seen  him  sitting  by  the  gate  one  day ;  that 
he  knew  that  Leonard  Boot  claimed  the  property. 

Dan  Hamilton  testified  that,  in  the  summer  of  1915,  he  was 
employed  by  Robert  Boot  to  work  on  the  Boot  ranch  and  that 
he  worked  there  for  about  three  months ;  that  he  was  there  on 
the  11th  of  September  when  the  sheriff  took  the  property 
under  the  execution;  that  while  witness  was  on  the  ranch 
Robert  Boot  had  charge  and  control  of  the  personal  property; 
that  Leonard  Boot  was  there  three  or  four  times  but  did  noth- 
ing with  the  property  that  witness  knew  of;  that  plaintiff 
worked  one  day  in  the  dry-yard  and  he  worked  picking  fruit 
for  the  Chinamen  a  day  or  two. 

Elmer  Oakcs,  who  lived  across  the  road  from  the  Boot 
ranch,  testified  that,  since  the  1st  of  January,  1915,  the  prop- 
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erty  taken  by  the  sherifF  had  been  in  the  possession  of  Robert 
and  James  Boot  and  that  he  saw  no  change  in  the  possession 
of  it  during  that  time.    Ray  Barker  testified  to  the  same  facts. 

In  rebuttal,  R.  A.  Boot  testified  that  during  the  summer  of 
1915  he  was  conducting  the  ranch  for  Leonard  Boot,  who 
paid  all  the  bills  incurred. 

The  single  point  submitted  here  for  decision  involves  an 
attack  upon  the  finding  that  there  was  not  an  immediate  and 
continuous  change  of  possession  of  the  chattels  from  the  owner 
to  the  purported  vendee,  within  the  meaning  and  intent  of  the 
law.  The  case  as  made  by  the  evidence  was  one  peculiarly 
for  the  decision  of  the  court,  before  which  it  was  tried  without 
a  jury.  In  other  words,  we  do  not  see  our  way  clear  to  de- 
clare, as  a  matter  of  law,  that  there  was  at  any  time  a  change 
of  possession  of  the  chattels  involved  from  R.  A.  Boot  and  wife 
to  Leonard  Boot.  We,  therefore,  adopt  and  approve  the  fol- 
lowing portion  of  the  learned  trial  judge's  opinion  rendered 
and  filed  in  deciding  the  case,  and  which  is  incorporated  in 
the  brief  of  respondent. 

"The  sheriflp  as  a  defense  sets  up  his  oflBcial  capacity,  and 
that  as  such  sheriff  he  took  the  property  under  attachment 
(execution)  in  a  suit  wherein  one  Jesse  A.  Brown  was  plain- 
tiff and  Robert  Boot  and  James  A.  Boot  were  defendants,  and 
at  the  time  he  took  the  same  said  property  belonged  to  Robert 
Boot. 

"The  plaintiff  claims  that  before  levy  thereon  by  the  sher- 
iff he  had  bought,  for  a  valuable  consideration,  all  the  said 
property  from  said  Robert  Boot,  and  that  it  was  his  property, 
and  not  liable  to  process  in  the  suit  of  Brown  against  Boot. 

"I  have  considered  the  evidence  carefully  and  the  author- 
ities cited  by  the  respective  parties,  and  am  satisfied  that  the 
plaintiff  has  not  shown  title  good  against  the  process  held  by 
the  sheriff  in  said  action. 

"Section  3440  of  the  Civil  Code  provides:  'Every  transfer 
of  personal  property,  other  than  a  thing  in  action,  or  a  ship  or 
cargo  at  sea  or  in  a  foreign  port,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by  law,  and  a  contract  of  bot- 
tomry and  respondentia,  is  conclusively  presumed,  if  made  by 
a  person  having  at  the  time  the  possession  or  control  of  the 
property,  and  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  transferred,  to  be  fraudulent,  and  therefore 
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void,  against  those  who  are  his  creditors  while  he  remains  in 
possession.  * 

**The  supreme  court,  in  considering  this  section,  has  held 
uniformly  that  a  sale  of  personal  property  to  be  good  against 
the  creditors  of  the  vendor  must  be  accompanied  by  an  actual 
and  continued  change  of  possession,  and  that  this  means  not  a 
mere  formal  change,  but  that  the  possession  of  the  vendee 
must  be  open  and  unequivocal,  carrying  with  it  the  usual 
marks  and  indications  of  ownership  by  the  vendee,  and  it 
must  be  such  as  to  give  notice  to  the  world  of  the  claims  of  the 
new  owner,  and  must  be  continuous. 

''From  the  evidence  introduced  in  this  case,  about  which 
there  is  no  conflict,  it  is  clear  that  if  any  person  who  had  been 
familiar  with  the  property  and  its  ownership  a  week  before 
the  alleged  sale  to  the  plaintiff,  had  visited  the  premises  a 
week  thereafter,  he  would  have  seen  or  noticed  nothing  in  the 
management  of  the  property,  its  possession  and  location  that 
would  have  given  him  any  notice  that  there  had  been  a  change 
of  ownership  from  Mr.  Robert  Boot  to  the  plaintiff  in  this 
action. 

''The  case  seems  clear  to  the  court  and  judgment  and  find- 
ings are  ordered  for  the  defendant." 

The  position  of  the  appellant  is  that  the  fact  that  the  land 
on  which  the  personal  property  involved  herein  was  kept  was 
conveyed  and  possession  thereof  taken  by  him  while  the  per- 
sonal property  was  still  on  the  said  land  and  at  the  time  the 
bill  of  sale  for  the  former  property  was  delivered  to  him 
amounted  to  the  taking  by  him,  and,  therefore,  a  change  ol' 
the  possession  of  the  personal  property.  We  do  not  think  this 
was  sufficient  to  evidence  that  change  of  possession  of  personal 
property  which  the  law  requires.  Nor  do  we  find  that  it  is  so 
held  in  any  of  the  many  cases  cited  by  the  appellant  in  sup- 
port of  his  position. 

In  Banning  v.  Marleau,  101  Cal.  238,  [35  Pac.  772],  the 
gist  of  the  decision  as  to  the  question  whether  there  was  a 
change  of  possession  of  the  chattels  therein  involved  is,  gen- 
erally stating  it,  that  the  findings  were  not  specific  enough  to 
show  upon  what  theory  the  case  was  decided — "that  is, 
whether  it  was  upon  the  theory  that  plaintiff  was  not  the 
owner  of  the  property  in  any  sense,  or  upon  the  theory  that  a 
sale  of  said  property  by  Hannon  to  plaintiff  was  void  as 
against  creditors  for  want  of  delivery  and  an  immediate  and 
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continuous  change  of  possession  under  section  3440  of  the 
Civil  Ck)de." 

In  Porter  v.  Bucher,  98  Cal.  454,  [33  Pac.  335],  the  plain- 
tiff,  who  was  the  wife  of  one  Howard  B.  Porter,  with  whom 
she  lived  on  a  farm  upon  which  her  husband  had  duly  filed  a 
declaration  of  homestead,  was  the  owner  as  her  separate  prop- 
erty of  a  hundred  or  more  head  of  cattle,  which  were  kept  on 
said  homestead.  The  plaintiff  bought  from  her  husband  a 
large  quantity  of  hay  grown  on  the  homestead  for  the  purpose 
of  feeding  it  to  her  cattle.  After  the  hay  was  cut  and  stacked 
in  corrals  on  the  premises,  the  plaintiff  and  her  husband  to- 
gether went  to  the  stacks,  "estimated  the  quantity  of  hay, 
agreed  upon  the  price,  and  the  husband,  by  words,  delivered 
the  hay  to  the  appellant  (his  wife),  who  thereupon  closed  and 
fastened  the  gates  of  the  corrals,  made  a  payment  of  ten  dol- 
lars, and  a  few  days  later  made  another  payment  of  thirty 
dollars,  and,  in  accordance  with  the  agreement  of  sale,  assumed 
the  payment  of  certain  specified  debts  of  the  husband,  amount- 
ing, with  the  cash  payments,  to  about  eight  hundred  and 
seventy  dollars,  and  which  debts  she  afterward  paid."  The 
husband  later  became  an  insolvent  debtor,  having  been  duly 
so  adjudicated,  and  thereupon  the  assignee  of  the  estate  of  the 
husband  made  a  demand  for  and  finally  seized  the  hay  as  be- 
ing a  part  of  the  husband's  assets.  At  the  trial  of  the  action 
by  the  wife  in  claim  and  delivery  for  the  return  of  the  hay 
to  her  possession,  the  trial  court  instructed  the  jury  that  there 
was  no  evidence  justifying  a  finding  that  there  was  imme- 
diate delivery  of  the  possession  of  the  property  followed  by  an 
actual  and  continued  change  of  possession.  The  supreme 
court,  reversing  the  judgment  entered  upon  the  verdict 
against  the  plaintiff,  merely  held  that  the  evidence  was  such 
that  the  question  whether  there  was  the  delivery  and  change  of 
possession  required  by  the  law  to  make  the  sale  valid  as 
against  creditors  should  have  been  submitted  to  the  jury. 

The  many  other  cases  cited  by  appellant  are,  as  we  under- 
stand them,  no  more  in  point  in  this  case  than  those  to  which 
we  have  above  given  special  attention. 

As  above  stated,  we  think  it  is  absolutely  correct  to  say  here, 
as  is  said  in  Porter  v.  Bucker^  supra,  "that  what  constitutes 
an  immediate  delivery  and  an  actual  and  continued  chan<?e  of 
possession  is  a  fact  to  be  determined  upon  the  evidence  in  each 
particular  case." 
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Much  stress  is,  however,  laid  upon  the  testimony  of  the 
plaintiff  that,  upon  buying  the  farm  and  the  personal  prop- 
erty, he  went  to  the  land  and  checked  off  the  personal  prop- 
erty, thus  exercising  an  act  of  ownership  over  it  But  that 
was  only  a  circumstance  to  be  considered  by  the  court  in 
determining  whether  there  was  a  delivery  and  change  of  pos- 
session. The  other  fact  remains  that  in  point  of  fact  the  pur- 
ported vendor  of  the  property  continued  in  the  actual  posses- 
sion of  the  same.  In  Rickey  v.  Coschina,  133  Cal.  81,  [65 
Pac.  313],  the  plaintiff  bought  a  certain  stock  of  cigars,  goods, 
and  fixtures  from  his  son-in-law,  one  Offield.  Some  of  the 
goods  were  shortly  after  the  sale  transferred  to  the  rooms  of 
the  plaintiff,  while  a  part  of  them  remained  for  some  time 
thereafter  in  the  rooms  of  Offield,  and  finally  all  removed  to  a 
store.  Offield  remained  with  the  plaintiff  as  an  employee  in 
and  about  the  cigar-store.  The  goods  and  fixtures  were  sub- 
sequently attached  by  the  defendant  as  a  constable,  in  an  ac- 
tion to  recover  a  debt  due  from  Offield.  The  plaintiff  pre- 
vailed in  the  court  below  and  the  judgment  was  affirmed  on 
appeal.  The  court,  among  other  things,  said:  ''It  is  urged 
that  plaintiff,  after  the  sale,  employed  Offield,  his  son-in-law, 
in  and  about  the  cigar-store.  While  this  was  a  suspicious  ctr- 
cvanstance,  and  one  thai  should  have  been  carefuUy  weighed 
by  the  jury,  and  the  court  below,  yet  it  was  by  no  means  con- 
clusive. It  was  a  circumstance  that  might  be,  and  was,  ex- 
plained." 

So  in  the  case  at  bar.  The  continued  possession  of  the  per- 
sonal property  by  B.  A.  Boot,  although  the  land  upon  which 
it  was  then  situated  was  at  the  same  time  transferred  to  the 
purported  vendee  of  the  chattels,  constituted  what  the  court 
below  well  might,  and  no  doubt  did,  consider  a  ''suspicious 
circumstance,"  and  sufficiently  suspicious  to  lead  it  to  con- 
clude, in  considering  it  in  connection  with  other  evidence  in 
the  case,  that  there  was  not  that  actual  delivery  and  change  of 
possession  of  the  property  requisite  to  make  the  sale  valid  as 
against  creditors. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  bv  the 
district  court  of  appeal  on  July  15,  1918,  and  the  following 
opinion  then  rendered  thereon : 
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THE  COURT.— For  the  first  time  the  point  is  made  in  the 
petition  for  a  rehearing  of  this  case  that  the  personal  prop- 
erty in  dispute  herein  and  which  was  seized  and  sold  by  the 
sheriff  on  an  execution  in  satisfaction  of  the  judgment  re- 
ferred to  in  the  original  opinion  filed  herein  is  exempt  from 
execution  by  virtue  of  the  provisions  of  section  3440  of  the 
Civil  Code.  It  is  conceded  that  no  daim  of  exemption  was  at 
any  time  asserted  by  anyone  as  to  the  property,  but  it  is  vigor- 
ously contended  that,  under  the  terms  of  the  section  named, 
a  daim  of  exemption  is  not  required  to  place  exempt  personal 
property  within  the  protection  of  the  law  against  seizure 
under  legal  process  for  the  satisfaction  of  a  judgment  against 
the  owner,  and  in  support  of  this  contention  the  recent  case  of 
WUliamson  v.  Monroe,  174  Cal.  462,  [163  Pac.  662],  is  cited. 
In  that  case,  a  part  of  the  property  levied  upon  by  the  sheriff 
and  sold  under  an  execution  consisted  of  the  farming  utensils, 
implements  of  husbandry,  and  other  personal  property  essen- 
tial  to  the  prosecution  of  farming.  The  property  had  been 
sold  to  the  plaintiff,  Williamson,  by  the  owner,  one  Fonnes- 
beck,  and  at  the  time  of  said  sale  it  was  under  attachment 
issued  at  the  behest  of  a  creditor  of  the  vendor.  A  part  of 
the  consideration  of  the  sale  was  that  Williamson  would  cause 
the  attachment  to  be  released,  and  this  he  did.  At  no  time 
after  the  levying  upon  the  property  or  before  the  sale  thereof 
under  the  execution,  the  purpose  of  which  was  to  satisfy  a 
judgment  secured  by  one  Merkeley  against  the  said  Fonnes- 
beck  and  one  Holmes,  did  Williamson  make  a  specific  claim 
that  any  of  the  property  was  exempt  from  execution  under 
section  3440,  supra.  It  was  argued  in  that  case  that  none  of 
the  property  was  exempt  from  execution  ''unless  a  claim  to 
that  effect  was  made,  and  that,  consequently,  the  proviso  [re- 
ferring to  the  exemption  clause  of  section  3440  of  the  Civil 
Code]  does  not  apply  in  this  case."  But  the  supreme  court 
held  adversely  to  that  contention,  saying:  "The  exemption  is 
not  declared  to  be  conditional  upon  the  assertion  of  a  claim 
of  exemption  by  the  debtor.  Its  status  as  exempt  property 
comes  from  its  character  and  use,  and  not  from  any  claim  of 
exemption." 

The  court,  in  that  case,  though,  further  said:  **It  is  true 
that  the  right  of  exemption  may  be  waived  and  that,  when  the 
oflScer  actually  makes  a  levy  upon  such  property,  if  the  debtor 
does  not  claim  his  right  within  a  reasonable  time  thereafter, 
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the  delay  may  be  sufficient  evidence  of  such  waiver.  {Oavitt 
V.  Doub,  23  Cal.  78,  80.)  But  here,  when  the  sale  was  made 
on  November  14,  1910,  the  vendee  assumed  the  burden  of  the 
attachment  lien  then  existing  and  immediately  discharged  it. 
There  was  no  occasion  at  that  time  to  claim  the  exemption, 
and  no  person  to  whom  such  claim  could  be  made.  No  other 
execution  or  attachment  was  outstanding.  The  sale  then  be- 
came complete,  there  was  no  waiver  of  the  exemption,  the  title 
vested  in  Williamson,  and  the  exempt  property  was  not  after- 
ward subject  to  execution  against  Fonnesbeck.'* 

In  the  present  case  the  contention  that  the  property  in  ques- 
tion is  exempt  under  the  terms  of  the  statute  necessarily  pro- 
ceeds upon  the  assumption  that  said  property,  when  seized  by 
the  sheriff,  belonged  to  Robert  A.  Boot — that  is  to  say,  the  as- 
sumption to  support  the  theory  of  exemption  is  that  the  trial 
court's  judgment  that  the  purported  sale  to  the  plaintiff  was, 
as  against  creditors,  fraudulent  and  void,  is  sound,  for  if  the 
sale  were  a  valid  one  as  against  creditors,  there  would  be  no 
occasion  for  the  assertion  of  a  claim  of  exemption  by  the 
plaintiflf,  who  was  not  affected  by  the  judgment  to  satisfy 
which  the  execution  was  issued  and  the  property  thereupon 
sold.  That  Robert  A.  Boot  made  no  claim  of  exemption  at 
any  time  is,  as  above  stated,  conceded,  and  we  think  that  he 
had  a  reasonable  time  within  which  to  do  so,  and  that  his  fail- 
ure to  make  the  claim  within  such  time  amounted  to  a  waiver 
of  the  claim.  The  judgment  upon  which  the  execution  was 
issued  was  given  and  entered  on  the  seventh  day  of  July, 
1915.  The  execution  was  taken  out  on  the  twenty-eighth  day 
of  July,  1915,  and  on  that  day  delivered  to  the  sheriff.  On 
the  eleventh  day  of  September,  1915,  the  sheriff  levied  upon 
and  took  into  his  possession  from  the  possession  of  Robert  A. 
Boot  the  property  in  dispute,  and  on  the  second  day  of  Octo- 
ber, 1915,  said  sheriff  sold  the  said  property  as  commanded 
by  the  said  execution.  Thus,  it  will  be  observed,  Robert  A. 
Boot  had  almost  a  month's  notice  of  the  seizure  of  the  prop- 
erty by  the  sheriff  under  the  execution,  and  that  much  time 
within  which  to  have  asserted  the  claim  that  the  property  was 
exempt  from  execution.  As  before  stated,  we  think  that 
under  these  circumstances  he  should  be  held  to  have  failed  to 
set  up  his  claim  of  exemption  within  a  reasonable  time,  and, 
therefore,  waived  his  right  to  do  so. 
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But,  as  stated  at  the  beginning  of  this  opinion,  the  proposi- 
tion that  the  personal  property  involved  herein  is  exempt  from 
execution  has  been  raised  for  the  first  time  in  the  petition  for 
a  rehearing  of  this  case.  No  such  issue  was  presented  by  the 
pleadings,  no  such  claim  made  at  the  trial,  and  no  claim  or 
point  involving  that  proposition  is  presented  or  discussed  in 
the  original  briefs  filed  herein  by  counsel  for  the  appellant. 
In  fact,  counsel  for  the  appellant  themselves  in  their  opening 
brief  state  the  question  which  was  submitted  to  and  tried  and 
decided  by  the  trial  court  and  submitted  here  as  follows: 
"The  action  is  an  ordinary  action  in  claim  and  delivery,  and 
but  one  thing  is  involved  in  it,  namely :  The  validity  of  a  sale, 
on  January  9,  1915,  of  the  property  involved  to  plaintiff  by 
said  Robert  A.  Boot  and  his  wife."  And  the  discussion  in 
the  briefs,  both  in  the  opening  and  closing  by  appellant,  is 
confined  entirely  to  the  proposition  as  thus  stated.  There  is, 
as  in  effect  before  declared,  not  the  slightest  intimation  either 
in  the  record  or  the  briefs  that  the  question  of  the  right  to 
claim  exemption  of  the  property  from  execution  was  or  would 
be  relied  upon. 

It  has  long  been  the  rule  in  this  state  that  the  appellate 
courts  will  not  review  or  consider  points  which  have  not  been 
made  in  the  court  below.  In  the  very  early  case  of  Morgan  v. 
Hugg,  5  Cal.  409,  it  was  held:  "Errors  cannot  be  relied  upon 
in  an  appellate  court  which  are  not  taken  advantage  of  and 
raised  at  the  trial.'*  This  rule,  which  is  a  most  salutary  one, 
has  been  uniformly  adhered  to  by  the  reviewing  courts  of  this 
state  down  to  the  present  day.  (See,  also,  McDonald  v.  Bear 
River  dk  A,W,&  M.  Co.,  13  Cal.  220;  King  v.  Meyer,  35  Cal. 
646;  Stoddard  v.  Treadwell,  29  Cal.  281;  WiUiams  v.  Mc- 
Donald, 58  Cal.  527;  Anderson  v.  Black,  70  Cal.  231,  [11  Pac. 
700];  Adams  v.  Crawford,  116  Cal.  495,  [48  Pac.  488]; 
Sprigg  v.  Barber,  122  Cal.  573,  [55  Pac.  419].) 

We  are  satisfied  with  the  conclusion  announced  in  our  for- 
mer opinion  upon  the  other  branch  of  the  discussion. 

The  petition  for  a  rehearing  is  denied. 


Digiti 


zed  by  Google 


556  Mybbs  v.  Canepa.  [37  Cal.  App. 


[CiT.  No.  1493.    Third  AppeUate  District— June  17,  1918.] 

GEORGE  R.  B.  MYERS,  Respondent,  v.  D.  CANEPA  et  ux., 

Appellants. 

Appeal — Judgment-roll — Presumption. — On  an  appeal  on  the  judg- 
ment-roll alone,  everj  intendment  possible  is  in  favor  of  the  judgment 
or  order  appealed  from,  and  if  error  does  not  afBrmativelj  appear, 
the  judgment  or  order  will  be  sustained,  if  there  is  anj  possible 
ground. 

Id. — Improper  Joinder  op  Causbs  of  AcnoN — ^Trial  upon  Complaint 
— Waiver  of  Defect— Presumption. — On  an  appeal  taken  for  fail- 
ure to  sustain  a  demurrer  to  a  complaint  which  Improperly  united 
causes  of  action,  but  in  itself  stated  a  good  cause  of  action  in  so  far 
as  the  plaintiff  himself  was  concerned,  a  judgment  in  favor  of  plain- 
tiff will  be  affirmed,  since  it  will  be  presumed  that  the  defect  wsw 
cured  at  the  trial. 

Id. — Action  for  Medical  Services — Sinole  Cause  of  Action. — A  com- 
plaint in  an  action  bj  a  physician  for  services,  which  include  the 
elaims  of  two  other  physicians  for  services  performed  with  the 
defendant's  consent,  states  but  a  single  cause  of  action  in  favor 
of  the  plaintiff,  where  it  is  alleged  that  the  charges  of  the  latter 
were  made  against  the  plaintiff  personally  and  formed  part  of  his 
account. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Devoto,  Richardson  &  Devoto,  and  Percy  S.  Elng,  for 
Appellants. 

Clarence  N.  Riggins,  W.  W.  Kaufman,  and  Wm.  P.  Hub- 
bard, for  Respondent. 

CHIPMAN,  P.  J. — The  cause  is  before  us  on  rehearing. 
The  following  statement  of  the  case  is  taken  from  the  original 
opinion,  written  by  Justice  Hart,  affirming  the  judgment : 

"The  action  was  brought  to  recover  judgment  against  the 
defendants  for  medical  services  rendered  and  for  goods, 
wares,  and  merchandise  furnished  to  them.  After  a  jury 
trial  and  verdict,  judgment  was  entered  in  favor  of  plaintiff 
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for  the  sum  of  three  hundred  dollars,  from  which  defendants 
prosecute  this  appeal  on  the  judgment-roll  alone. 

"The  fourth  amended  complaint  is  in  two  counts.  In  the 
first  count  it  is  alleged :  '  That  on  the  nineteenth  day  of  Decem- 
ber, 1914,  said  defendants  were  indebted  to  the  plaintiff  in  the 
sum  of  $477.50  on  account  for  medical  and  surgical  services 
rendered  to  and  for  said  defendants  at  their  special  instance 
and  request  by  the  planitiff,  and  by  Dr.  Laurence  Welti  and 
Dr.  C.  n.  Bulson,  who  performed  services  for  plaintiff 
therein,  for  and  with  the  consent  of  the  defendants.  By  way 
of  explanation  of  the  foregoing  allegation  and  to  make  the 
complaint  more  certain,  plaintiff  further  alleges  that  during 
the  time  in  which  plaintiff  was  rendering  the  services  sued  for 
herein,  and  with  defendants'  knowledge  and  consent,  and 
upon  defendants'  request,  the  plaintiff  called  in  said  Dr. 
Laurence  Welti  and  Dr.  C.  H.  Bulson,  for  consultation  and 
advice  therein,  and  for  assistance  in  the  performance  of  said 
surgical  services,  and  that  the  charges  of  said  Dr.  Laurence 
Welti  and  Dr.  C.  H.  Bulson  therefor  were  made  against  the 
plaintiff  personally,  and  not  against  the  defendants,  or  either 
of  them,  and  are  included  by  plaintiff  in  his  account,  and 
form  part  of  said  account  against  said  defendants,  and  that  of 
the  $477.50  sued  for  herein  as  above  alleged  one  hundred  dol- 
lars is  on  account  of  the  services  so  rendered  by  Dr.  Laurence 
Welti,  and  $2.50  is  on  account  of  the  services  so  rendered  by 
Dr.  C.  H.  Bulson,  and  $375  is  on  account  of  the  services  ren- 
dered by  plaintiff  personally.' 

"In  the  second  count  it  is  alleged  that,  on  December  19, 
1914,  defendants  were  indebted  to  D.  H.  Williams  in  the  sum 
of  $23.05  on  account  of  goods,  wares,  and  merchandise  (stated 
in  the  briefs  to  have  been  medicines)  sold  and  delivered  to  de- 
fendants at  their  special  instance  and  request,  and  that  said 
Williams  has  assigned  said  claim  to  plaintiff. 

"Defendants  demurred  to  said  fourth  amended  complaint, 
and  also  moved  for  an  order  striking  it  from  the  files.  The 
demurrer  was  overruled,  and  the  motion  denied,  and  the  ac- 
tion of  the  court  in  these  respects  is  assigned  as  error. 

"Respondent  has  filed  a  notice  of  suggestion  of  diminution 
of  the  record,  setting  forth  the  minute  order  made  on  October 
18,  1915,  at  which  time  a  motion  for  a  new  trial  was  denied, 
said  minute  order  reading  as  follows : 
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**  'The  above  motion  for  new  trial  came  on  regularly.  .  .  . 
Motion  argued  and  submitted,  and  the  court  orders  that  the 
motion  for  a  new  trial  is  granted  unless  the  plaintiff  produce 
within  ten  days  satisfactory  vouchers  of  the  payment  and  re- 
lease of  demands  of  Drs.  Laurence  Welti  and  C.  H.  Bulson, 
and  if  such  vouchers  are  produced  to  the  satisfaction  of  the 
Court,  then,  and  in  that  event,  the  motion  for  new  trial  will 
stand  denied. 

*'  'Said  release  having  been  produced  and  approved  by  the 
court  and  filed,  the  motion  for  a  new  trial  is  hereby  denied.' 

"A  copy  of  the  release  signed  by  said  Drs.  Welti  and  Bul- 
son is  also  contained  in  said  notice  of  suggestion  of  diminu- 
tion of  the  record. 

"The  application  to  have  incorporated  in  the  record,  upon  a 
suggestion  of  a  diminution  of  the  record,  the  minutes  of  the 
court  on  the  motion  for  a  new  trial  should  be  and  is  denied 
for  the  reason  that  said  proceedings  are  not  authenticated  by 
incorporating  the  same  in  a  bill  of  exceptions.  (Code  Civ. 
Proc,  sec.  950;  Rule  29,  Supreme  Court.)  Moreover,  the  ap- 
peal here  is  from  the  judgment  on  the  judgment-roll  alone, 
and  the  motion  for  a  new  trial  and  an  order  denying  the 
motion  are  no  part  of  the  judgment-roll.  (Code  Civ.  Proc., 
sees.  670  and  963,  the  amendment  of  the  latter  section  by  the 
legislature  of  1915 — see  Stats.  1915,  p.  209 — so  as  to  destroy 
the  right  of  appeal  from  an  order  denying  a  new  trial,  having 
gone  into  effect  before  the  appeal  here  was  taken.) " 

In  the  petition  for  rehearing  much  stress  is  laid  upon  the 
erroneously  assumed  fact  that  in  upholding  the  judgment 
"this  court,  in  its  opinion,  considers  matters  entirely  outside 
of  the  record."  Appellants  wholly  misconceive  the  grounds 
on  which  the  decision  is  rested.  While  error  was  declared  in 
overruling  the  demurrer,  the  decision  was  placed  entirely 
upon  well-settled  rules  of  procedure  where  presumptions  and 
intendments  come  into  play  in  support  of  the  judgment  on 
appeals  on  the  judgment-roll  alone.  It  is  with  these  presump- 
tions and  intendments  in  support  of  the  judgment  we  are 
alone  concerned,  for  appellants  insist  that  no  presumptions  or 
intendments  can  deprive  them  of  a  right  to  a  reversal  of  the 
judgment  for  the  obvious  imperfections  of  the  complaint 
pointed  out  in  their  demurrer. 

Referring  to  the  demurrer  interposed  to  the  complaint:  It 
may  be  conceded  that  the  effect  of  the  averments  of  the  fourth 
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amended  complaint  is  improperly  to  unite  a  cause  of  action 
in  favor  of  plaintifif  personally  with  a  cause  of  action  in  favor 
of  Dr.  Laurence  Welti  and  Dr.  C.  H.  Bulson.  Neither  of  the 
two  latter  was  a  party  to  the  action,  and  neither  of  them  as- 
signed his  claim  to  plaintiff.  It  is  alleged  that  their  ''services 
were  rendered  to  and  for  defendants  at  their  special  instance 
and  request,"  and  this  averment  is  in  no  wise  qualified  by  the 
further  averment  that  they  **  performed  services  for  plaintiff 
therein."  Notwithstanding  this  improperly  uniting  of  the 
claims  of  Drs.  Welti  and  Bulson  with  that  of  plaintiff  for  his 
personal  services,  there  remained  sufficient  after  disregarding 
the  averments  as  to  Drs.  Welti  and  Bulson,  to  constitute  a 
cause  of  action  in  favor  of  plaintiff,  and  the  general  demurrer 
was  properly  overruled.  The  demurrer  **that  several  causes 
of  action  have  been  improperly  united"  should  have  been  sus- 
tained. So,  also,  the  demurrer  **that  several  causes  of  action 
are  not  separately  stated,  namely,  a  cause  of  action  in  favor  of 
plaintiff  against  said  defendants  is  not  separately  stated  from 
causes  of  action  in  favor  of  Dr.  Laurence  Welti  and  Dr.  C.  H. 
Bukon  against  said  defendants,"  should  have  been  sustained. 

There  was  also  a  special  demurrer  interposed,  for  uncer- 
tainty, ambiguity,  and  unintelligibility  on  nine  different 
grounds,  some  of  which,  if  not  all,  would  have  justified  the 
court  in  sustaining  the  demurrer.  Despite  its  imperfections, 
however,  there  was  enough  in  the  complaint  to  confer  juris- 
diction of  the  parties  and  the  subject  matter.  Defendants 
answered  denying  specifically  the  averments  of  the  complaint, 
and  by  way  of  cross-complaint  set  out  what  is  intended  as  a 
cause  of  action  for  damages  resulting  from  alleged  improper 
and  unskillful  treatment  of  the  patient  for  whom  plaintiff  was 
called  to  prescribe. 

The  parties  went  to  trial,  the  result  of  which  was  a  general 
verdict  by  a  jury  in  favor  of  plaintiff  for  three  hundred  dol- 
lars, which  was  $98.05  less  than  the  amount  of  plaintiff's  in- 
dividual claim.  Upon  what  theory  the  case  was  tried;  to 
what  issues  the  evidence  was  addressed;  whether  the  jury  al- 
lowed anything  for  the  services  of  Drs.  Welti  and  Bulson,  or 
either  of  them,  or  allowed  anything  on  the  assigned  claims;  or 
based  their  verdict  wholly  on  the  claim  of  plaintiff,  which  was 
for  $375,  we  do  not  know.  The  record  is  silent.  The  case  is 
here  on  the  judgment-roll.  In  such  case,  certain  presump- 
tions  and  inteudmouts  are  indulged  and  come  to  the  relief  of 
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the  prevailing  party,  who  might  otherwise  find  himself  much 
embarrassed  by  his  failure  to  observe  the  rules  governing  good 
pleading  in  bringing  his  action. 

The  position  taken  by  appellants  is  thus  stated  in  their  peti- 
tion for  rehearing:  **It  was  not  obligatory  upon  us  in  an  ap- 
peal from  the  judgment  upon  the  judgment-roll  alone,  to  in- 
corporate in  the  record  evidence  which  was  taken  at  the  trial. 
(Code  Civ.  Proc,  sec.  670,  and  Code  Civ.  Proc,  sec.  950.) 
Having  presented  the  papers  necessary  upon  this  appeal,  the 
question  is  simply  one  of  law;  whether  the  fourth  amended 
complaint  was  a  proper  pleading  in  the  face  of  the  demurrer 
filed  by  the  defendants,  and  whether  or  not  the  order  of  the 
court  overruling  said  demurrer  affected  the  substantial  rights 
of  the  defendants." 

The  general  rule,  affirmed  in  a  multitude  of  cases,  is  this: 
**0n  appeal  all  intendments  are  in  favor  of  the  regularity  of 
the  action  of  the  court.  Error  will  never  be  presumed,  and 
the  burden  is  upon  the  appellant  to  show  that  it  exists.''  (2 
Hayne  on  New  Trial,  p.  1576.)  In  an  appeal  on  the 
judgment-roll  alone  every  intendment  possible  is  in  favor  of 
the  judgment  or  order  appealed  from,  and  if  error  does  not 
aflSrmatively  appear,  it  will  be  sustained,  if  there  is  any  pos- 
sible ground  on  which  it  can  be  sustained.  (Id.)  But,  say 
appellants:  The  error  here  is  patent  and  conceded,  i.  e.,  the 
complaint  on  its  face  is  amenable  to  the  demurrer,  and  the 
order  overruling  it  was  therefore  error  which  the  rule  of  pre- 
sumptions and  intendments  cannot  cure  or  overcome.  In 
short,  whatever  may  be  the  scope  of  the  rule,  admittedly  very 
sweeping,  it  does  not  reach  an  error  committed  in  passing 
upon  the  sufficiency  of  a  complaint  when  the  question  is  raised 
by  demurrer. 

Whatever  may  have  been  the  interpretation  put  upon  sec- 
tion 475  of  the  Code  of  Civil  Procedure  prior  to  the  adoption 
of  section  4^,  article  VI,  of  the  constitution,  it  is  settled  that 
injury  is  no  longer  presumed  from  error,  but  must  be  affirm- 
atively shown.  (Vallejo  etc,  R,  R,  Co.  v.  Reed  Orcliard  Co., 
169  Cal.  545,  [147  Pac.  238].)  The  provision  is:  "No  judg- 
ment shall  be  set  aside  ...  for  any  error  as  to  any  matter 
of  pleading,  or  for  any  error  as  to  any  matter  of  procedure, 
unless,  after  an  examination  of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion  that  the  error  com- 
plained of  has  resulted  in  a  miscarriage  of  justice." 
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How  can  the  court  determine  that  defendants  were  injured 
by  overruling  the  demurrer  in  this  case  in  the  absence  of  the 
record  showing  what  occurred  at  the  trial  t  It  may  have  been 
that  appellants  consented  to  the  trial  upon  its  merits  without 
objection  to  the  evidence  in  support  of  the  complaint,  notwith- 
standing its  defects.  There  may  be  presumptive  waiver., 
which  is  a  species  of  consent.  As  was  said  by  Judge  Hart  in 
the  original  opinion:  "In  considering  an  appeal  supported  by 
the  judgment-roll  only,  all  presumptions  and  intendments  arc 
to  be  indulged  favorably  to  and  in  support  of  the  judgment. 
It  must,  in  other  words,  be  presumed  that  there  was  evidence 
sufiScient  to  support  the  findings  or  the  verdict,  and  that, 
whatever  might  have  properly  occurred  at  the  trial  to  cure 
the  defects  of  the  complaint  in  any  vital  particular,  did  ac- 
tually occur."  As  to  sieged  uncertainty  in  a  complaint  chal- 
lenged by  a  demurrer,  the  court  said,  in  Rooney  v.  Oray  Bros., 
145  Cal.  753,  758,  [79  Pac.  523,  524] :  ''When  a  case  has  been 
tried  and  a  judgment  rendered  on  the  facts,  in  order  to  war- 
rant a  reversal  upon  the  ground  of  error  in  overruling  a  de- 
murrer interposed  on  the  ground  of  uncertainty  in  the  com- 
plaint, it  must  appear  that  some  substantial  right  of  the 
demurrant  has  been  affected,  some  prejudicial  error,  as  distin- 
guished from  abstract  error,  suffered  by  him,  or  he  has  no 
room  for  complaint'*  (See  Dennis  v.  Crocker-Huffman  etc. 
Co,,  6  Cal.  App.  58,  61,  [91  Pac.  425].) 

The  answer,  as  we  have  seen,  put  in  issue  every  averment 
of  the  complaint.  The  complaint  was  sufficient  as  against  a 
general  demurrer.  It  was  entirely  proper  for  the  parties  to 
try  the  case  on  its  merits,  if  they  chose  to  do  so,  even  though 
the  complaint  was  ambiguous  and  uncertain,  and  there  were 
several  causes  of  action  improperly  united.  In  support  of  the 
judgment  we  must  presume  that  the  case  was  tried  on  its  mer- 
its regardless  of  the  imperfection  of  the  complaint,  which  must 
be  deemed  to  have  been  waived. 

Bearing  in  mind  that  the  issues  were  tried  on  complaint  and 
answer,  we  think  the  following  statement  by  Judge  Ilayne, 
in  his  New  Trial,  page  1576,  is  true  in  the  present  case:  "If 
the  judgment-roll  does  not  itself  disclose  the  error  complained 
of,  it  is  incumbent  upon  the  appellant  to  make  a  showing?  de- 
hors such  judgment- roll.  This  can  be  done  in  no  other  way 
than  by  bill  of  exceptions,  or.  in  case  of  a  new  trial  order,  a 
Htatement.  This  is  the  record  of  which  it  is  said  error  must 
87  Ofti.  App.— se 
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be  aflRrmatively  shown  therein,  and  it  must  contain  everything 
necessary  to  make  the  error  apparent ;  for  if  anything  should 
be  wanting  the  omission  would  be  fatal.  The  rule  of  pre- 
sumption supplies  what  is  necessary  to  the  validity  and  the 
correctness  of  the  action  of  the  trial  court,  but  supplies  noth- 
ing indicative  of  error." 
The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  15,  1918,  and  the  following  opin- 
ion then  rendered  thereon : 

THE  COURT. — In  denying  the  application  for  a  hearing  in 
this  court  after  decision  by  the  district  court  of  appeal  of  the 
third  appellate  district,  we  deem  it  proper  to  say  that,  in  our 
opinion,  the  allegation  in  the  first  count  of  the  fourth  amended 
complaint,  as  set  forth  in  the  opinion,  substantially  states  only 
a  single  cause  of  action  in  favor  of  plaintiff  alone. 

The  application  for  a  hearing  in  this  court  is  denied. 


[dv.  No.  2278.     First  Appellate  District.— -June  17,  1918.] 

PIERRE    ZUCCO    et    ux.,    Respondents,    v.    TOMMASO 
PARULLO,  Appellant. 

Appeal  —  Default  Judgment  —  Misjoinder  op  Causes  of  Action. — 
Upon  an  appeal  upon  the  judgment-roll  from  a  default  judgment,  the 
appellate  court  will  not  consider  the  question  of  misjoinder  of 
causes  of  action  in  the  manner  it  would  if  a  demurrer  had  been  filed 
in  the  case  upon  that  ground. 

Id. — SurnciENCY  of  Pleading. — If  a  complaint  states  a  cause  of  action 
sufficient  as  against  a  general  demurrer  to  sustain  the  relief  actually 
given  in  the  judgment,  it  will  not  be  hold  inmlid  because  it  also 
states  facts  authorizing  other  relief. 

Unlawful  Detainee  —  Default  Judgment  —  Misjoinder  of  Other 
Causes  of  Action — Insufficient  Ground  for  Reversal  of  Judg- 
ment.— Upon  an  appeal  from  a  default  jinljrmcnt  in  an  action  in 
unlawful  detainer,  the  ponrt  will  not  rovor'^e  tlic  judgment  because 
of  an  attempt  to  unite  other  causes  of  action  with  that  of  unlawful 
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detainer,  where  the  complaint  states  a  cause  of  action  in  unlawful 
detainer. 

iDb — ^Befobmation  of  Lease — ^Default  Judgment  Based  upon  Thbee- 
DAT  Summons  not  Void. — ^A  default  judgment  in  an  action  in  un- 
lawful detainer  predicated  on  a  three-day  summons  is  not  void 
because  a  reformation  of  the  lease  was  also  asked  in  the  complaint, 
since  the  court  had  the  right  to  construe  the  lease  to  determine  its 
true  meaning,  reformation  being  immaterial. 

Id. — Effect  of  Default  Judgment. — A  default  judgment  in  an  action 
in  unlawful  detainer,  entered  without  findings,  must  be  taken  to  have 
established  all  the  facts  aptly  pleaded  in  the  complaint. 

Id. — NonoE  to  Quit — Perfohmanob  of  Covenants. — A  notice  to  quit 
for  nonperformance  of  coyenants  in  a  lease  need  not  demand  a  per- 
formance of  a  covenant  to  take  care  of  trees,  cultivate  the  ground, 
or  furnish  the  landlord  vegetables,  since  such  covenants  could  not 
afterward  be  performed. 

Id. — Commission  of  Waste — ^Demand  of  Pebfobmange. — Where  a  ten- 
ant has  committed  waste,  a  notice  to  quit  need  not  demand  per- 
formance of  the  covenants  against  committing  waste,  in  view  of  sec- 
tion 1161,  subdivision  4,  of  the  Code  of  Civil  Procedure. 

Id. — Reason  fob  Terminating  Lease. — ^A  notice  to  quit  for  failure  to 
perform  covenants  in  a  lease  need  not  state  the  reason  for 
terminating  the  lease. 

Id. — PLEADING. — In  an  action  in  unlawful  detainer,  the  complaint  need 

not  set  out  in  full  the  notice  to  quit,  it  being  sufficient  to  allege 

its  legal  effect. 
Id. — Sebvice  of  Notice. — In  an  action  in  unlawful  detainer,  plaintiff 

need  only  allege  that  he  served  notice  in  writing,  on  defendant,  or 

that  notice  in  writing  was  served. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    E.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  White,  and  R.  N.  Wolfe,  for  Appellant. 

Titus,  Creed,  Jones  &  Dall,  and  W.  K.  Powell,  for  Respond- 
ents. 

BEASLT,  J.,  pro  tern, — This  is  an  action  primarily  of  un- 
lawful  detainer,  in  which  the  defendant  defaulted,  and  judg- 
ment was  thereupon  taken  against  him  for  the  possession  of 
the  premises  demanded  and  for  damages,  and  for  some  other 
relief  hereinafter  noticed.    He  appeals  from  this  judgment, 
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and  makes  three  points  for  reversal,  namely,  that  three  causes 
of  action  arc  improperly  united  in  the  complaint,  to  wit,  first, 
a  suit  in  equity  for  the  reformation  of  a  lease;  second,  an  ac- 
tion at  law  for  damages  for  breach  of  the  covenants  of  the 
lease,  and,  third,  an  action  of  unlawful  detainer. 

This  court,  upon  an  appeal  upon  the  judgment-roll  from  a 
default  judgment,  will  not  consider  the  question  of  misjoinder 
of  causes  of  action  in  the  manner  it  would  if  a  demurrer  had 
been  filed  in  the  case  upon  that  ground.  If  a  complaint 
states  a  cause  of  action  sufBcient  as  against  a  general  de- 
murrer to  sustain  the  relief  actually  given  in  the  judgment,  it 
will  not  be  held  invalid  because  it  also  states  facts  authorizing 
other  relief.  This  follows  from  the  rule  laid  down  in  Alex- 
ander V.  McDow,  108  Cal.  25,  [41  Pac.  24],  and  Amestoy  v. 
Electric  Rapid  Transit  Co.,  95  Cal.  311,  [30  Pac.  550].  The 
complaint  herein  is  not  obnoxious  to  a  general  demurrer.  It 
states  a  cause  of  action  for  unlawful  detainer.  It  also  at- 
tempts to  state  facts  upon  which  it  is  claimed  other  relief 
might  have  been  given;  but,  under  the  authority  of  those 
cases,  this  court  will  not,  on  appeal  from  a  default  judgment, 
where  the  complaint  states  a  cause  of  action,  as  it  does  here, 
reverse  the  judgment  because  of  an  attempt  to  unite  other 
causes  of  action  with  that  of  unlawful  detainer. 

There  are  other  and  more  serious  questions  which  arise  upon 
this  complaint,  and  the  summons  and  service  thereof,  on  which 
this  default  judgment  is  predicated. 

The  summons  was  the  usual  three-day  summons  provided  in 
summary  proceedings  for  the  recovery  of  the  possession  of 
real  property  by  section  1167  of  the  Code  of  Civil  Procedure. 
It  was  served  on  May  14,  1907,  the  day  the  action  was  begun. 
Default  of  the  defendant  for  failure  to  appear  was  entered 
four  days  later,  namely,  on  May  18th.  Other  relief  than  pos- 
session of  the  property  and  damages  for  the  unlawful  detainer 
was  prayed  for  in  the  complaint  and  granted  by  the  judgment, 
and  it  is  contended  on  behalf  of  appellant  that  for  thia  reason 
the  three-day  summons  was  not  proper,  but  that  the  usual  ten- 
day  summons  should  have  been  issued  in  the  case,  and  that 
ten  days  after  service  thereof  should  have  been  allowed  the 
defendant  in  which  to  appear.  The  other  relief  consisted  in 
reformation  of  the  lease  by  substituting  the  word  ''second" 
for  the  word  ** first"  in  reference  to  the  party  whose  duty  it 
was  to  water  certain  trees  planted  on  the  premises  and  to  take 
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care  of  them.  The  party  of  the  first  part  was  the  landlord; 
the  party  of  the  second  part  the  tenant.  The  lease,  recited 
literally  in  the  complaint,  contained  among  others  this  pro* 
vision:  ''The  party  of  the  second  part  is  to  plant  trees  over 
ten  acres  of  the  tract,  and  the  party  of  the  first  part  is  to  fur- 
nish the  trees  therefor.  The  party  of  the  first  part  agrees  to 
water  all  the  trees  planted  on  said  premises  and  to  take  the 
best  care  of  them.  He  shall  cultivate  the  space  between  the 
trees  and  all  other  ground  where  no  trees  have  been  planted. '^ 
The  lease  gave  the  tenant  (the  defendant)  exclusive  posses- 
sion of  the  entire  property  except  a  residence,  which  the  land- 
lord (plaintiff)  reserved  for  her  own  use.  The  entire  care  of 
the  property  devolved  upon  the  defendant.  He  was  to  care 
for  and  keep  in  repair  the  pumping  plant  on  the  premises. 
As  has  been  said,  the  particular  in  which  the  court  under- 
took to  reform  this  lease  was  to  substitute  ''party  of  the  sec- 
ond part"  for  "party  of  the  first  part"  in  the  above-recited 
clause  thereof  as  to  watering  and  caring  for  the  trees.  Re- 
spondent claims  in  that  behalf  that  under  the  rule  of  Oray  v. 
Maier  &  Zobelein  Brewery,  2  Cal.  App.  653,  [84  Pac.  280], 
where  there  is  an  obvious  inadvertence  in  naming  the  party 
charged  with  a  duty  in  the  lease,  and  where  the  defect  is  so 
glaring  in  itself  as  to  suggest  the  mutual  character  of  the 
error,  the  court  will  in  an  action  of  unlawful  detainer  ascer- 
tain and  enforce  the  real  intention  of  the  parties  without  re- 
sort to  a  separate  suit  in  equity  to  reform  the  lease.  What  the 
court  did  in  that  case  was  to  find  that  the  words  "first  party" 
used  in  the  lease  in  connection  with  an  option  were  inad- 
vertently used  where  the  words  "second  party"  were  in- 
tended, and  adjudged  that  the  lease  be  corrected  accordingly. 
While  that  action  was  one  of  unlawful  detainer  the  parties 
had  appeared,  and  we  doubt  if  the  case  is  authority  for  hold- 
ing that  the  equitable  remedy  of  reforming  a  lease  can  be  ad- 
ministered upon  default  under  a  three-day  summons.  But 
however  that  may  be,  we  do  not  think  it  necessary  to  decide 
whether  such  is  the  rule  of  Oray  v.  Maier  &  Zobelein  Brewery, 
supra,  nor  whether  such  rule  should  be  applied  here ;  for  the 
trial  court,  having  the  right  to  construe  the  lease  and,  holding 
it  by  its  four  corners,  to  determine  its  true  meaning,  and  it 
being  unreasonable  to  put  any  other  construction  upon  it  than 
that  the  intention  of  the  parties  was  that  the  tenant  should 
water  the  trees  and  take  care  of  them,  it  became  unnecessary 
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to  reform  the  lease.  The  whole  question  was  one  of  constru- 
ing the  lease  and  determining  its  meaning,  and  that,  too, 
where  the  meaning  was  clear,  for  the  landlord  was  a  woman, 
and  in  the  sentence  immediately  following,  if  this  paper  is  to 
be  construed  with  technical  exactness,  the  pronoun  **he" — 
evidently  referring  to  the  party  who  was  to  water  the  trees — 
can  refer  to  only  one  person,  and  that  the  tenant,  who  was  a 
man.  The  lease,  it  must  be  admitted,  was  open  to  this  con- 
struction, and  really  it  is  impossible  to  say  that  any  other  con- 
struction could  be  placed  upon  it.  The  judgment,  therefore 
attempting  to  reform  the  lease,  was  immaterial. 

It  is  alleged  in  the  complaint  that  the  defendant  neglected 
and  failed  to  perform  various  conditions  and  covenants  of  his 
lease,  in  that  he  failed  and  neglected  during  the  calendar  year 
1916,  and  prior  to  the  fifth  day  of  May,  1917,  to  water  all  of 
the  trees  planted  on  said  premises,  or  take  the  best  care  of 
them,  and  that  he  did  not  cultivate  the  space  between  the  trees 
and  all  other  ground  where  no  trees  had  been  planted,  and 
that  he  did  not  furnish  to  the  plaintiff  vegetables  and  produce 
from  said  premises  suflScient  for  the  complete  family  use  of 
the  said  plaintiff  or  to  her  satisfaction,  and  that  he  did  not 
furnish  all  of  the  labor  required  to  build  a  house,  as  agiecd  in 
said  lease,  and  that  he  failed,  and  still  fails,  to  furnish  certain 
materials  needed  in  the  construction  of  said  house,  and  that 
he  had  not  kept  in  repair  or  good  shape  the  pump,  engine,  or 
fences  on  the  premises ;  that  he  had  not  constructed  roads  and 
paths  required  to  be  constructed  by  his  lease;  that  he  had  not 
kept  stock  at  the  required  distance  from  the  house  on  said 
premises  retained  by  said  plaintiff,  and  that  he  has  not  prop- 
erly cultivated  or  cared  for  said  premises,  and  that  he  has 
committed  waste  on  said  premises — all  of  which  things  he  was 
required  to  do  and  perform  by  the  terms  of  the  lease  itself. 

The  default  judgment,  entered  without  findings,  must  be 
taken  to  have  established  all  the  facts  aptly  pleaded  in  the 
complaint,  including  a  finding  of  the  truth  of  the  foregoing 
allegations.  It  is  provided  in  subdivision  3  of  section  1161  of 
the  Code  of  Civil  Procedure  that  a  tenant  of  real  property  for 
a  term  less  than  life  is  guilty  of  unlawful  detainer  when  he 
continues  in  possession,  in  person  or  by  subtenant,  after 
neglect  to  perform  other  conditions  or  covenants  of  the  lease 
or  agreement  under  which  the  property  is  held  than  the  one 
for  the  payment  of  rent,  and  three  days'  notice  in  writing  re- 
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quiring  the  performance  of  such  conditions  or  covenants,  or 
the  possession  of  the  property,  shall  have  been  served  upon 
him,  and,  if  there  is  a  subtenant  in  actual  possession  of  the 
premises,  also  upon  the  subtenant.  Within  three  days  after 
the  services  of  the  notice  the  tenant,  or  any  subtenant  in 
actual  occupation  of  the  premises,  or  any  mortgagee  of  the 
term,  or  other  person  interested  in  its  continuance,  may  per- 
form the  covenants  or  conditions  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the  lease 
from  forfeiture;  provided,  that  if  the  conditions  and  cov- 
enants of  the  lease  violated  by  the  lessee  cannot  afterward  be 
performed,  then  no  notice  as  last  prescribed  herein  need  be 
given  to  said  lessee  or  his  subtenant,  demanding  the  perform- 
ance of  the  violated  conditions  or  covenants  of  the  lease. 

Under  this  proviso,  if  the  defendant  had  violated  conditions 
of  his  lease  which  could  not  afterward  be  performed,  it  was 
not  necessary  to  include  in  the  notice  a  demand  for  perform- 
ance of  such  violated  conditions  or  covenants.  It  is  manifest 
that  Parullo  had  violated  conditions  of  his  lease  which  could 
not  afterward  be  performed,  among  others  that  of  watering 
the  trees,  of  taking  care  of  them,  the  covenant  to  cultivate  the 
space  between  the  trees  and  the  ground  where  no  trees  had 
been  planted,  and  to  furnish  Mrs.  Zucco  with  vegetables  and 
produce  suflScient  for  her  family  use  during  the  calendar  year 
prior  to  the  fifth  day  of  May,  1907;  and,  perhaps,  some  of 
the  other  violated  terms  of  the  lease  set  forth  in  the  above- 
quoted  allegations  of  the  complaint.  These  things  could  not 
afterward  be  performed.  Therefore,  a  demand  for  the  per- 
formance of  these  violated  conditions,  at  least,  was  not  neces- 
sary to  the  validity  of  the  notice  to  quit.  It  is  alleged  in  the 
complaint  that  Mrs.  Zucco  caused  to  be  personally  served  on 
FaruUo  a  notice  in  writing,  wherein  she  canceled  the  lease, 
and  demanded  that  within  three  days  he  vacate  the  premises 
and  surrender  the  possession  thereof.  This,  in  the  view  we 
take  of  the  matter,  considering  the  character  of  the  violations 
of  the  conditions  of  the  lease,  was  all  that  was  required  in  the 
way  of  notice.  The  violation  of  these  conditions  of  the  lease 
terminated  it.  Especially  is  this  true  of  the  violation  of  the 
condition  against  waste.  It  is  provided  in  subdivision  4  of 
section  1161  of  the  Code  of  Civil  Procedure,  that  any  tenant 
committing  waste  upon  the  demised  premises  contrary  to  the 
conditions  and  covenants  of  his  lease  thereby  terminates  the 
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lease,  and  the  landlord  or  his  successor  in  estate  shall,  upon 
service  of  three  days'  notice  to  quit  upon  the  person  or  per- 
sons in  possession,  be  entitled  to  restitution  of  possession  of 
such  premises  under  the  conditions  of  this  chapter.  No 
alternative  notice  was,  therefore,  necessary.  The  notice  to 
quit  was  all  that  was  required.  A  notice  to  quit,  such  as  is 
suflScient  in  this  case,  differs  from  a  notice  to  perform  or  quit. 
Where  the  violation  is  of  conditions  which  upon  notice  the 
tenant  might  perform  within  the  three  days,  notice  to  so  per- 
form must  be  given ;  but  where,  as  here,  the  breach  of  the  lease 
is  of  such  a  nature  that  the  condition  violated  cannot  be  per- 
formed no  notice  is  required.  (Schniitger  v.  Rose,  139  Cal. 
656,  [73  Pac.  449].)  So,  also,  no  useful  purpose  could  be 
served  by  stating  in  the  notice  that  Farullo's  lease  was  canceled 
for  failure  to  perform  a  specified  condition  of  the  lease,  and 
for  this  reason,  no  doubt,  the  statute  does  not  require  that  the 
reason  for  terminating  the  lease  be  stated  in  cases  of  this 
nature. 

The  allegations  of  the  contents  of  the  notice  also  are  suffi- 
cient. It  was  not  necessary  to  set  out  in  full  the  notice 
served.  The  notice  was  alleged  in  accordance  with  its  legal 
effect,  and  in  the  respect  that  it  may  be  alleged  either  literally 
or  according  to  its  legal  effect  a  notice  to  quit  does  not  differ 
from  other  instruments. 

So,  also,  the  service  was  sufficiently  alleged,  for  it  is  said 
in  Cowdell  v.  Linforth,  10  Cal.  App.  3,  [100  Pac.  1071],  that 
"it  was  only  necessary  for  the  plaintiff  to  allege  that  she 
served  notice  in  writing  upon  the  defendant,  or  that  notice  in 
writing  was  served  upon  the  defendant,  and  prove  that  she 
served  it  or  had  it  served.  The  statute  (Code  Civ.  Proc,  sec. 
1162)  provides  different  methods  of  serving  notice,  and  the 
plaintiff  was  only  required  to  allege  the  ultimate  fact,  to  wit, 
that  she  had  it  served." 

It  is  also  claimed  that  the  amount  of  damages  given  was  too 
large.  The  trial  court  is  presumed  to  have  taken  the  evidence 
upon  this  point,  and  as  the  allegations  of  the  complaint  as  to 
damages  are  presumed  to  have  been  supported  by  the  evidence 
in  the  absence  of  findings,  we  cannot  interfere  with  the  trial 
court's  decision  upon  that  matter. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  p-o  tern.,  concurred. 
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[CIt.  No.  2265.    Seeond  Appellate  District.— June  17,  1918.] 

MAX     L.     HUBERMANN,     Appellant,     v.     NATIONAL 
SURETY  COMPANY   (a  Corporation),  Respondent. 

AonoN  ON  Bond  of  Buildino  Oontbagtor — Finding  or  Nonpebform- 

ANCI   OF   CONTRAOT  IN     FOBECLOSOBS     ACTION  —  PaRTIBS   NOT   CON- 

OLUDBD. — In  an  action  bj  the  owner  against  the  suretj  on  a  build- 
ing contractor's  bond,  the  finding  of  nonperformance  of  the  contract 
in  A  lien  foreclosure  action,  wherein  the  owner  and  suretj  were 
made  parties  defendant,  is  not  condusiTe  as  between  them,  where 
neither  prajed  for  nor  was  granted  anj  relief  against  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  W.  Porgy,  for  Appellant 

Bennett,  TumbuU  &  Thompson,  for  Respondent 

WORKS,  J.,  pro  tem. — This  is  an  action  to  recover  on  two 
bonds,  given  concurrently  with  a  contract  for  the  construc- 
tion of  a  building  for  the  appellant.  One  of  the  bonds  was 
executed  pursuant  to  the  provisions  of  section  1183  of  the 
Code  of  Civil  Procedure,  relating  to  mechanics*  liens,  and 
the  other  was  a  common-law  bond,  given  to  secure  a  faith- 
ful performance  of  the  building  contract.  There  had  been 
prosecuted  to  final  judgment,  before  the  trial  of  the  present 
action,  certain  consolidated  actions  for  the  foreclosure  of 
mechanics'  liens  on  the  building  agreed  to  be  constructed 
under  the  contract.  Both  the  appellant  and  the  respondent 
were  parties  defendant  in  those  actions  and  neither  prayed 
for  or  was  granted  any  relief  against  the  other.  In  those 
cases  the  trial  court  found  that  there  was  not  a  substantial 
performance  of  the  building  contract.  The  appellant,  at 
the  trial  of  the  present  action,  offered  in  evidence  the 
judgment-roll  in  the  mechanic's  lien  cases,  but  the  evidence 
was  excluded.  The  trial  court  found  that  an  allegation  of 
the  complaint  to  the  effect  that  the  building  contract  had 
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not  been  performed  was  not  true,  and  rendered  judgment 
for  the  defendant,  and  the  plaintiflf  appeals. 

The  appellant  contends  that  the  court  ruled  erroneously 
in  excluding  the  judgment-roll  in  the  lien  cases  and  asserts 
that  the  finding  of  nonperformance  in  those  actions  is  con- 
clusive upon  the  parties  in  this.  The  respondent  takes  the 
attitude  that  the  judgment  in  the  lien  cases  is  not  res  ad- 
judicata  as  between  the  present  parties,  for  the  reason 
that  they  were  aligned  together  as  defendants  in  that  litiga- 
ton.  The  position  of  the  respondent  is  correct.  (Code  Civ. 
Proc,  sees.  1908,  1910;  Robson  v.  Superior  Court,  171  Cal. 
588,  593,  [154  Pac.  8].) 

The  appellant  also  contends  that  there  is  no  evidence  to 
support  the  finding  of  the  trial  court  that  the  allegation  of 
the  complaint  that  there  was  no  performance  of  the  building 
contract  was  not  true.  Certain  testimony  which  is  quoted 
by  the  appellant  in  his  brief  is  to  the  effect  that  there  were 
certain  departures  from  the  strict  terms  of  the  contract  in 
the  performance  of  the  work  under  it;  but  the  trial  court, 
having  before  it  the  evidence  as  to  the  cost  and  character  of 
the  building — as  we  must  assume  it  did,  there  being  no 
showing  in  the  briefs  to  the  contrary  (Paine  v.  San  Bernar- 
dino  V.  T.  Co.,  143  Cal.  654,  [77  Pac.  659])— might  very 
well  have  held  that  these  departures  were  trivial  and  that 
they  did  not  aflfect  the  question  of  substantial  performance 
of  the  contract.  The  burden  was  upon  the  appellant  to 
show  that  the  contract  was  not  performed,  and  we  cannot 
say,  from  the  very  meager  reproduction  of  the  evidence  in 
the  briefs,  that  the  burden  was  sustained. 

This  appeal  comes  to  us  under  the  alternative  method. 
It  is  provided  by  section  953c  of  the  Code  of  Civil  Procedure 
that,  in  presenting  appeals  under  that  method,  the  parties 
shall  print  in  their  briefs  **such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the  court."  We  have 
been  in  much  doubt  whether  the  appellant  has  presented  to 
us,  under  the  terms  of  that  section,  enough  of  the  record  of 
the  trial  court  to  enable  us  to  consider  the  point  first  discussed 
in  this  opinion  (Barker  Bros.  v.  Joos,  36  Cal.  App.  311,  [171 
Pac.  1085] ),  and  whether  we  ought  not  to  affirm  the  judgment 
on  that  ground.  As,  however,  the  question  is  a  close  one  and 
as  an  affirmance  results  in  any  event,  we  have  determined 
to  concede,  as  a  basis  for  the  discussion  of  the  point  first 
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considered  in  the  opinion,  that    the    compliance    with    the 
terms  of  section  953c  is  sufiScient. 
The  judgment  is  aflBrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  612.    Second  Appellate  District.— .Tune  17,  1918.] 

In    the    Matter    of    the    Application    of    SEYMOUR    J. 
THURBEB  for  a  Writ  of  Habeas  Corpus. 

Extradition — Duty  or  Governor. — ^Where  a  person  is  properly  charged 
with  the  commission  of  a  crime  under  the  laws  of  another  state 
while  within  its  jurisdiction,  after  which  he  departs  from  such  state 
and  is  found  within  this  state,  it  is  the  duty  of  the  Governor,  upon 
the  presentation  of  proper  documents,  to  honor  the  requisition  made 
by  the  Governor  of  such  state,  and  neither  the  executive  nor  the 
courts  of  this  state  have  the  right  to  inquire  into  the  question  of 
his  guilt  or  innocence. 

Id. — FuoiTivB  FROM  Justice. — The  expression  "fugitive  from  justice," 
as  used  in  the  Bevised  Statutes,  section  5278,  regulating  the  extra- 
dition of  fugitives  from  justice,  has  reference  to  a  person  who, 
having  within  the  state  committed  that  which  by  its  law  constitutes 
a  crime,  when  he  is  sought  to  be  subjected  to  its  criminal  process 
to  answer  for  his  offense,  has  left  its  jurisdiction  and  is  found  in 
the  territory  of  another  state. 

Id. — Habeas  Corpus — Scopb  of  Inquiry. — On  habeas  corptu  by  one 
arrested  on  an  extradition  warrant,  inquiry  may  only  be  made  into 
the  question  of  fact  as  to  whether  the  accused  was  within  the  terri- 
tory of  the  other  state  when  the  alleged  offense  was  committed. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Ap- 
pellate District. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  M.  Morse,  Jr.,  and  S.  M.  Johnstone,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  J.  W. 
Joos,  Deputy  District  Attorney,  for  Respondent. 
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SHAW,  J. — ^Petitioner,  who  is  in  custody  under  a  warrant 
issued  by  the  chief  executive  of  this  state  on  a  requisition 
made  by  the  Qovernor  of  Illinois,  seeks  his  discharge  there- 
from upon  the  grounds:  First,  that  he  is  not  a  fugitive 
from  justice;  and,  second,  alleged  insufiQciency  of  the  in- 
formation which  charges  him  with  the  crime  of  abandon- 
ing his  wife  and  minor  child,  who  were  in  destitute  circum- 
stances, without  providing  them  with  means  of  support. 

In  our  opinion,  there  is  no  merit  in  either  point.  The 
first  contention  is  supported  by  affidavits  which,  in  effect, 
tend  to  show  that,  prior  to  his  leaving  the  state  of  Illinois, 
petitioner  had  made  provision  for  the  support  of  his  wife 
and  child,  from  which  facts,  if  true,  petitioner  argues  that 
he  is  innocent  of  the  offense  charged  against  him,  and, 
therefore,  could  not  be  a  fugitive  from  the  justice  of  the 
demanding  state.  The  expression  ** fugitive  from  justice,'* 
as  used  in  the  Revised  Statutes,  section  5278,  [3  Fed.  Stats. 
Ann.,  2d  ed.  p.  285;  U.  S.  Comp.  Stats.  1916,  sec.  10,126], 
regulating  the  extradition  of  fugitives  from  justice,  has  refer- 
ence to  a  person,  who,  having  within  the  state  committed 
that  which  by  its  law  constitutes  a  crime,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to  answer  for  his 
offense,  has  left  its  jurisdiction  and  is  found  in  the  territory 
of  another  state.  (Roberts  v.  Reilly,  116  U.  S.  80,  [29  L. 
Ed.  544,  6  Sup.  Ct.  Rep.  291] ;  Bailey  on  Habeas  Corpus, 
sec.  129.)  The  authorities  go  no  further  than  to  hold  that 
inquiry  may  be  made  into  the  question  of  fact  as  to  whether 
the  accused  was  within  the  territory  of  the  state  when  he  is 
alleged  to  have  committed  the  offense  charged  against  him. 
If  it  be  made  to  appear  that  he  was  not,  then  he  could  not 
have  fled  therefrom  and  could  not  be  a  fugitive  from  justice. 
(Ex  parte  Regg\el,  114  U.  S.  642,  [29  L.  Ed.  250,  5  Sup.  Ct. 
Rep.  1148] ;  Bruce  v.  Rayner,  124  Fed.  481,  [62  C.  C.  A. 
601].)  Petitioner,  however,  concedes  that  he  was  in  the 
state  of  Illinois  at  the  date  when  the  alleged  offense  was 
committed;  hence  such  question  of  fact  is  not  involved.  He 
may,  as  claimed  by  counsel  and  as  shown  by  the  affidavits,  be 
innocent  of  the  offense  charged  against  him,  but  neither  the 
Governor  upon  whom  demand  is  made  for  his  requisition  nor 
the  courts  of  this  state  can  inquire  into  the  question  of  his 
guilt  or  innocence.  (Kingsbury's  Case,  106  Mass.  223.) 
Since  no  question  is  raised  as  to  petitioner  having  been  in 
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the  state  at  the  time  of  the  alleged  commission  of  the  offense 
with  which  he  is  charged,  there  can  be  no  doubt  as  to  his 
being  a  fugitive  from  justice  when  found  in  this  state. 

As  to  the  second  point,  petitioner  does  not  attack  the  in- 
formation upon  the  ground  that  it  fails  to  allege  the  com- 
mission of  an  offense,  but  seeks  by  his  affidavits  to  show  that 
on  the  date  when  the  offense  is  alleged  to  have  been  com- 
mitted, as  well  as  thereafter,  he  made  provision  for  the  sup- 
port of  his  wife  and  child,  with  whose  knowledge  and  con- 
sent he  left  Illinois.  As  above  stated,  the  courts  of  this 
state  are  not  empowered  to  inquire  into  the  truth  or  falsity 
of  the  alleged  facts  constituting  the  offense.  As  shown  by 
the  record  before  us,  petitioner  is  properly  charged  with 
the  commission  of  a  crime  under  the  laws  of  the  state  of 
Illinois  while  within  its  jurisdiction,  after  which  he  de- 
parted from  said  state,  and  having  been  found  in  this  state, 
it  was  the  duty  of  the  Qovemor  thereof,  upon  the  docu- 
ments presented,  to  honor  the  requisition  made  by  the  Gov- 
ernor of  Illinois  and  issue  the  warrant  under  which  he  is 
held  in  the  custody  of  Martin  McCormick,  an  agent  of  the 
demanding  state,  for  return  thereto  to  answer  the  charge. 

It  is,  therefore,  ordered  that  petitioner  be  remanded  to 
custody. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  2215.    First  Appellate  Diattict.— June  18,  1918.] 

SPAULDINQ  &  COMPANY  (a  Corporation),  Appellant,  v. 
KATHERINE  CHAPIN,  Defendant;  W.  W.  CHAPIN, 
Respondent. 

Judgment — Motion  to  Vacate — Time. — A  judgment  rendered  on  a  de- 
murrable eomplaint,  but  within  the  relief  demanded,  is  erroneous, 
but  not  void,  and  cannot  be  set  aside  on  motion  made  under  section 
473  of  the  Code  of  Civil  Procedure  after  the  time  for  appeal  and  the 
time  for  making  such  motion  has  expired. 

Id. — Serviob  of  Notice  of  Ovebbuuno  Demubreb  —  Ebroneous  Affi- 
davit— JUDOMENT  NOT  VoiD  ON  Face. — A  judgment  is  not  void  on 
its  face  and  subject  to  be  set  aside  on  motion  after  the  time  allowed 
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bj  section  473  of  tlie  Code  of  C^vil  Procedure,  because  the  affidavit 
of  service  of  notice  of  overruliug  of  the  demurrer  to  the  complaint 
erroneously  showed  service  to  have  been  made  on  attorneys  not 
representing  the  defendant,  where  the  service  in  fact  was  made 
on  proper  counsel. 
Ii>. — Judgment — When  Void  on  Face. — A  judgment  is  void  on  its  face 
when  that  matter  is  made  apparent  by  an  inspection  of  the  judgment- 

TOlL 

Id. — DsFEcnvB  Aftidavit  of  Sebvtcb — Judgment  not  Void  on  Pace. — 
Inasmuch  as  proof  of  service  of  notice  of  decision  on  demurrer  does 
not  constitute  part  of  the  judgment-roll  within  section  670  of  the 
Code  of  Civil  Procedure,  the  fact  that  the  affidavit  of  service  is 
defective  does  not  make  a  judgment  thereon  void  on  its  face. 

Id. — ^Defectivb  Notice — Estoppel. — A  defendant  who  has  obtained 
numerous  extensions  of  time  after  service  of  notice  of  overruling 
demurrer  within  which  to  answer  is  estopped  from  asserting  that  the 
notice  was  defective. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  setting  aside  a  judgment. 
B.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Willard  P.  Smith,  and  B.  B.  Blake,  for  Appellant 

Bert  Schlesinger,  for  Respondent 

KERRIGAN,  J. — ^This  is  an  appeal  from  an  order  setting 
aside  a  judgment  made  after  the  time  for  appeal  had 
elapsed  and  after  the  time  when  a  motion  to  vacate  the 
judgment  might  have  been  made  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure.  This  court 
heretofore,  on  January  24,  1918,  rendered  its  judgment  on 
the  appeal  and  reversed  the  order,  but  thereafter  granted 
the  petition  of  W.  W.  Chapin,  the  respondent,  for  a  re- 
hearing, and  has  heard  further  argument  upon  some  of  the 
questions  involved. 

In  view  of  the  fact  that  the  judgment  here  attacked  could 
properly  have  been  set  aside  only  in  the  event  that  it  was  void 
on  its  face,  but  two  of  the  points  discussed  in  the  briefs  and 
upon  the  arguments  will  require  consideration  at  this  time. 

Respondent  contends,  in  support  of  the  action  of  the  trial 
court  in  setting  aside  the  judgment  recovered  against  him, 
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that  the  judgment  was  void  on  its  face,  and  this  for  two 
reasons,  namely,  that  the  complaint  failed  to  state  facts 
sufiScient  to  constitute  a  cause  of  action  against  him,  and 
that  the  proof  of  service  of  notice  of  the  overruling  of  his 
demurrer  was  insufficient. 

From  the  record  it  appears  that  the  plaintiff  brought  suit 
against  the  defendants  as  husband  and  wife  to  recover  the 
sum  of  $1,384.80,  alleging  in  one  count  that  this  was  the 
agreed  price  of  certain  merchandise  sold  and  delivered  to 
Katherine  Chapin,  the  codefendant  of  respondent;  in  an- 
other count  that  it  was  the  reasonable  value  of  those  goods, 
and  in  a  third  count  that  it  was  the  amount  of  an  account 
stated  between  plaintiff  and  said  Katherine  Chapin.  Judg- 
ment was  asked  against  both  of  the  defendants.  The  re- 
spondent was  served  with  process,  and  in  due  time  he 
served  and  filed  a  general  demurrer  to  the  complaint,  which 
was  overruled;  and  the  respondent  having  failed  to  answer 
within  the  time  allowed  by  the  court  and  by  stipulations, 
default  and  judgment  were  entered  against  him.  More 
than  seven  months  thereafter,  having  employed  other  counsel, 
who  now  represent  him,  he  moved  to  set  aside  the  judg- 
ment on  the  ground,  as  before  stated,  that  it  was  void  on  its 
face,  and  therefore  an  absolute  nullity. 

There  can  be  no  doubt  that  the  demurrer  to  the  complaint 
should  have  been  sustained;  but  the  court  had  jurisdiction 
of  the  parties  and  of  the  subject  matter,  and  as  the  judg- 
ment entered  was  within  the  relief  demanded,  it  follows, 
under  the  authorities,  that,  although  the  judgment  be  er- 
roneous, it  is  not  void.  It  was  so  decided  in  the  case  of 
Bloiideau  v.  Snyder,  95  Cal.  521,  [31  Pac.  591].  There  both 
a  mortgagor  and  the  person  to  whom  she  conveyed  the  prop- 
erty, subject  to  the  mortgage,  were  made  parties  defendant, 
and  in  the  prayer  of  the  complaint,  in  addition  to  other 
relief,  the  plaintiff  demanded  a  deficiency  judgment  against 
both  defendants.  The  action  was  dismissed  as  to  the 
mortgagor,  but  her  grantee,  Mrs.  Woodford,  having  failed 
to  appear,  a  personal  judgment  was  taken  against  her. 
There  it  was  claimed  that  the  complaint  did  not  state  facts 
showing  a  personal  liability  on  the  part  of  Mrs.  Woodford 
for  the  mortgage  debt,  and  therefore  the  court  was  without 
jurisdiction  to  declare  such  liability,  and  that  the  judgment 
in  that  respect  was  void.    The  supreme  court  held  against 
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thifl  contention,  saying:  ''The  judgment  in  this  respect  was 
within  the  relief  demanded  in  the  complaint  and  specified  in 
the  summons,  and  the  court  had  jurisdiction,  and  indeed  was 
required,  to  determine  in  that  action  whether  upon  the  facts 
alleged  the  plaintiff  therein  was  entitled  to  the  relief  which 
he  demanded  in  his  complaint.  The  court  undoubtedly 
committed  an  error  in  finding  such  liability,  but  its  judg- 
ment was  not  for  this  reason  void.  The  error  could  have 
been  corrected  upon  appeal  from  the  judgment,  or  upon  a 
proper  showing  by  motion,  if  it  had  been  made  within  the 
time  limited  by  section  473  of  the  Code  of  Civil  Procedure, 
but  is  is  now  too  late  to  do  so  by  motion."  (See,  also.  In 
re  James,  99  Cal.  374,  [37  Am.  St.  Rep.  60,  33  Pac.  1122] ; 
Canadian  etc.  Tmst  Co.  v.  Clarita  Land  etc.  Co,,  140  CaL 
672,  [74  Pac.  301] ;  Brush  y.  Smith,  141  Cal.  467,  [75  Pac. 
55] ;  McGinn  v.  Rees,  33  Cal.  App.  291,  [165  Pac  52].) 

Nor  is  the  judgment  void  on  account  of  the  clerical  error 
in  the  affidavit  of  service  of  the  notice  of  the  order  overrul- 
ing the  demurrer.  Upon  this  question  it  appears  that  at 
the  time  the  judgment  was  entered  the  original  affidavit  of 
service  of  notice  of  the  overruling  of  the  demurrer  showed 
that  such  service  was  made  upon  certain  attorneys  who  did 
not  represent  the  respondent.  Subsequently  a  corrected  re- 
turn of  service  was  filed  showing  that  service  had  in  fact  been 
made  upon  the  true  attorney  of  record  for  resi>ondent,  and 
that  the  statement  in  the  original  affidavit  of  service  was 
an  inadvertence.  It  is  the  contention  of  the  respondent 
that  the  condition  of  the  record  at  the  time  the  judgment  is 
entered  controls,  and  as  the  record  at  that  time  failed  to 
show  a  proper  service,  that  the  judgment  is  void.  In  sup- 
port of  this  position  we  are  reminded  that  the  clerk  in  enter- 
ing a  judgment  acts  merely  in  a  ministerial  capacity,  and 
unless  he  confines  himself  strictly  within  the  statute,  his 
acts  can  have  no  binding  force.  It  is  true  that  the  clei^ 
exercises  no  judicial  functions,  and  that  no  intendments  can 
be  indulged  in  support  of  the  validity  of  his  acts.  The 
statute  directs  the  judgment.  The  clerk  acts  as  the  agent  of 
the  statute.  If  the  law  does  not  authorize  the  act,  the  judg- 
ment is  without  authority  and  is  void.  If,  however,  in  a 
case  where  the  authority  of  the  clerk  is  undoubted  and  he 
errs,  his  act  is  not  void,  but  only  erroneous.  His  error  can 
be  corrected  on  motion  made  in  time  or  on  appeal.    A  judg- 
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ment,  therefore,  based  on  his  erroneous  exercise  of  jurisdic- 
tion, until  modified  or  reversed  is  valid.  (Freeman  on 
Judgments,  sees.  129,  534;  1  Black  on  Judgments,  sec.  88.) 

In  asserting  this  doctrine  we  are  not  unmindful  of  the 
case  of  Reinhart  v.  Lugo,  86  Cal.  398,  [21  Am.  St.  Rep.  52, 
24Pac.  1089],  upon  which  respondent  mainly  relies,  which 
is  to  the  effect  that  where  the  proof  of  service  is  defective 
at  the  time  of  entry  of  judgment,  the  act  of  the  clerk  is 
invalid  and  void.  That  case,  however,  was  expressly  over- 
ruled in  Hermam  v.  8<miee,  103  Cal.  524,  [42  Am.  St.  Rep. 
145,  37  Pac.  509],  as  not  being  in  harmony  with  the 
weight  of  authority  upon  the  subject.  Contrary  to  the 
doctrine  laid  down  in  the  Reinhart  case,  it  is  the  fact  of  ser- 
vice which  confers  jurisdiction,  and  where  the  proof  of 
such  service  is  absent  or  defective,  it  may  be  amended  or  sup- 
plied. So,  as  here,  where  the  facts  respecting  the  service 
of  the  notice  as  disclosed  by  the  return  on  file  were  not 
sufficient  to  establish  a  valid  service,  still  the  judgment  will 
be  sustained,  even  when  entered  by  default,  by  proof  of  the 
actual  existence  at  the  time  of  its  entry  of  the  requisite 
jurisdictional  facts.  This  proof  is  permitted  not  for  the 
purpose  of  authorizing  the  court  to  enter  a  new  judgment, 
but  to  show  that  the  judgment  previously  entered  was  not 
without  jurisdiction,  and  never  was  void.  (Freeman  on 
Judgments,  sec.  89b;  Eerman  v.  Santee,  supra.)  In  this 
respect  we  can  see  no  reason  in  principle  for  any  distinction 
between  judgments  entered  by  a  court  and  those  entered  by 
the  clerk  in  pursuance  of  the  terms  of  the  statute. 

In  Hallock  v.  Jaudin,  34  Cal.  167,  it  is  said  that,  although 
entered  by  the  clerk  in  conformity  with  the  statute,  the  judg- 
ment is  deemed  in  law  to  have  been  rendered  by  the  court. 
(See,  also,  6  Ency.  of  PI.  &  Pr.  102.)  To  the  same  eflfect  is 
Dillon  V.  Porter,  36  Minn.  341,  [31  N.  W.  56],  where  it  is 
held  that  the  action  of  the  clerk  in  entering  judgment  in 
cases  of  this  kind  is  to  be  taken  as  the  action  of  the  court, 
and  the  fact  that  a  particular  entry  is  improper,  unauthor- 
ized,  and  erroneous  does  not  render  the  judgment  void  any 
more  than  if  it  were  entered  under  the  immediate  direction 
of  the  court  itself.  In  this  case  it  is  stated  that  a  contrary 
doctrine  prevails  in  this  state.  This  declaration,  no  doubt, 
is  based  upon  expressions  found  in  some  of  the  earlier  cases, 
culminatin£?   in   the   decision  of  Reinhart  v.   Lugo,  supra. 

87  Cil.  App.— 87 
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Aside  from  these  considerations  we  are  of  the  opinion  that 
the  judgment  was  in  no  manner  affected  by  the  defective 
return.  A  judgment  is  void  on  its  face  when  that  matter 
is  made  apparent  by  an  inspection  of  the  judgment-roll. 
Here  the  service  of  the  notice  was  not  jurisdictional,  nor 
did  it  form  any  part  of  the  judgment-roll.  Section  670 
of  the  Code  of  Civil  Procedure  enumerates  what  documents 
constitute  that  record,  and  we  find  no  mention  of  any  proof 
of  service  of  notice  of  decision  upon  demurrer,  from  which 
it  must  follow  that  failure  to  give  such  notice  does  not 
render  the  judgment  void  upon  its  face.  (Jacks  v.  Baldez,  97 
Cal.  91,  [31  Pac.  899] ;  California  Central  Creameries  Co.  v. 
Crescent  City  Light,  W.  ir  P.  Co.,  30  Cal.  App.  619,  [159  Pac 
209].) 

Besides  this,  we  are  further  of  opinion  that  respondent  is 
estopped  from  asserting  that  the  notice  was  defective.  It 
appears  that  his  attorney  obtained  numerous  extensions  of 
time  from  appellant's  attorney  after  the  service  of  the 
notice  within  which  to  answer  after  demurrer  overruled. 
Under  these  circumstances  he  cannot  be  heard  to  say  that  the 
time  allowed  him  to  answer  does  not  begin  to  run  until  writ- 
ten notice  of  the  order  is  given.  {Wall  v.  Heald,  95  Cal.  364, 
367,  [30  Pac.  551] ;  Estate  of  Keating,  158  Cal.  109,  114, 
[110  Pac.  109] ;  BeU  v.  Thompson,  8  Cal.  App.  483,  [97  Pac. 
158].) 

Our  attention  has  been  called  to  the  fact  that  the  clerk 
erroneously  entered  judgment  for  an  amount  greatly  in  excess 
of  what  waa  actually  due.  While  this  act  does  not,  as  claimed, 
affect  the  judgment  (Bond  v.  Pacheco,  30  Cal.  530),  it  is 
the  duty  of  counsel  for  the  appellant  to  see  to  it  that  re- 
spondent be  credited  with  the  excess  amount.  It  is  only  fair 
to  state  that  recognizing  their  duty  as  attorneys,  counsel  for 
appellant  have  expressed  their  willingness  so  to  do,  and  be- 
yond question  the  error  will  be  rectified. 

From  what  we  have  said  it  follows  that  the  court,  hav- 
ing no  jurisdiction  to  set  the  judgment  aside,  the  order  so 
doing  constituted  error,  and  it  is  hereby  reversed. 

Beasly,  J.,  pro  tern,,  and  Zook,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  17,  1918. 
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[Crim.  No.  418.    Third  AppeUate  District.— June  18,  1918.] 
THE  PEOPLE,  Respondent,  v.  WILLIAM  YEE,  Appellant. 

Cbiminal  Law  —  Murder  —  Evidence  —  Instruction  as  to  Man- 
slaughter— Proper  Hefusal. — Where  in  a  prosecution  for  murder 
the  evidence  showed  the  deceased  was  deliberately  and  wantonlj 
shot  to  death  without  cause  or  provocation,  and  the  defendant  relied 
upon  and  attempted  to  establish  an  alibi,  the  court  properly  refused 
to  give  an  instruction  defining  manslaughter. 

Ii>. — Aiding,  Assisting,  and  Abetting  in  Commission  of  CftiMS  — 
Guilt  of  Accessory  —  Proper  Instruction. — ^An  instruction  that 
one  aiding,  assisting,  and  encouraging  another  in  committing  a  crim- 
inal act  is  guilty  equally  with  the  perpetrator,  and  that  to  justify 
eonviction  it  must  be  shown  he  aided,  assisted,  and  abetted  therein, 
la  a  correct  statement  of  the  law  of  accessories,  declared  in  sections 
81  and  971  of  the  Penal  Code,  the  word  "abetted"  including  knowl- 
edge of  the  wrongful  purpose  of  the  perpetrator  and  counsel  and 
encouragement  in  the  crime. 

Id. — Instruction — Accessories. — Where  in  a  prosecution  for  murder 
two  others  were  charged  with  the  defendant  with  the  commission 
of  the  homicide,  and  the  district  attorney  in  his  argument  to  the 
jury  declared  that  under  the  evidence  they  were  justified  in  finding 
defendant  guilty,  although  th^  might  find  that  he  did  not  himself 
actually  do  the  killing,  it  was  necessary  for  the  court  to  read  to  the 
jury  an  instruction  embracing  the  principle  declared  in  sections  31 
and  971  of  the  Penal  Code,  as  to  accessories  in  crime. 

Id. — Motive  for  Crime — Existence  of  "Tono  War"  Among  Chinese — 
Argument  of  District  Attorney — Evidence — ^TjAck  of  Prejudice. 
Where  in  a  prosecution  of  a  Chinaman  for  murder,  the  evidence 
waa  sufficient  to  warrant  a  conviction,  without  showing  motive,  the 
argument  of  the  district  attorney  declaring  the  existence  of  a  "tong 
war"  and  that  the  homicide  resulted  from  it  was  harmless. 

Id. — Motive — When  Immaterial. — ^While  proof  of  motive  is  important 
in  a  case  wholly  dependent  for  its  establishment  upon  circumstan- 
tial evidence,  yet  where  the  crime  is  established  by  direct  evidence, 
proof  of  motive  is  entirely  unimportant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
George  H.  Cabaniss,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  P.  Cowan,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — The  defendant,  jointly  with  two  other  Chinese, 
named,  respectively.  Toy  Yock  and  Lee  Sing  Park,  was 
charged  by  information  filed  in  the  superior  court  of  Sonoma 
County  with  the  crime  of  murder.  The  defendant  was  given 
a  separate  trial  and  was  convicted  of  murder  of  the  first  de- 
gree, the  jury  fixing  the  penalty  at  imprisonment  for  life. 
He  appeals  from  the  judgment  and  the  order  denying  him  a 
new  trial. 

The  homicide  occurred  on  Sunday,  the  eleventh  day  cf 
March,  1917,  at  about  the  hour  of  3  P.  M.,  on  the  farm  of 
one  Finley,  situated  between  four  and  five  miles  north  of  the 
city  of  Santa  Rosa. 

The  deceased,  one  Hom  Hong,  at  the  time  of  the  homicide, 
was  employed  as  a  laborer  on  the  Finley  ranch,  as  were  some 
dozen  or  more  other  Chinese. 

There  is  ample  evidence  from  which  the  jury  were  war- 
ranted in  finding  these  facts:  That,  at  about  the  noon  hour 
of  the  said  eleventh  day  of  March,  one  Potter,  a  taxicab 
driver  at  Santa  Rosa,  received  an  order  by  telephone  from 
Sebastopol,  a  town  situated  a  short  distance  from  Santa  Rosa, 
for  a  taxicab;  that,  acting  upon  the  order  so  received,  he 
drove  to  Sebastopol  and  upon  reaching  a  point  near  that 
town  was  stopped  by  a  Chinaman,  who  was  standing  in  the 
middle  of  the  road,  waving  his  hand,  evidently  for  the  pur- 
pose of  attracting  the  driver's  attention  and  so  stopping  the 
machine.  Potter  brought  the  taxi  to  a  stop  and  shortly 
thereafter  four  Chinese  entered  the  machine,  three  taking 
seats  inside  and  one  taking  the  outside  seat,  riding  by  the 
side  of  the  driver.  Acting  under  the  direction  of  the  man 
sitting  by  his  side,  Potter  took  a  circuitous  route  to  the 
Finley  ranch.  Upon  arriving  at  a  point  a  short  distance 
from  the  gate  leading  into  the  ranch,  Potter  was  told  by 
the  Chinese  to  stop  the  machine,  and,  upon  doing  so,  the 
four  Chinese  left  the  taxi,  instructing  Potter  to  remain  at 
the  spot  where  he  had  stopped  until  their  return,  which,  they 
said,  would  not  be  over  fifteen  or  twenty  minutes.  Three  of 
the  Chinese  passed  through  the  gate  into  the  Finley  prem- 
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ises  and  thence  to  the  cabin  near  which  an  aged  Chinese,  one 
Won  Fong  You,  who  was  employed  as  a  foreman  and  who 
also  devoted  himself  to  looking  after  and  attending  the  flower 
garden  on  the  place,  was  walking  about  the  garden.  Won 
Fong  You,  observing  the  three  Chinese,  who  were  strangers 
to  him,  greeted  and  invited  them  into  the  cabin  to  partake 
of  a  cup  of  tea.  The  defendant  and  another  of  the  three 
Chinese  accepted  the  invitation,  the  third  remaining  outside 
the  cabin.  At  this  time,  Hom  Hong,  the  deceased,  and  a 
number  of  other  Chinamen  were  engaged  in  chopping  wood 
near  the  cabin.  Finishing  the  tea,  the  two  Chinese  left  the 
cabin  and  immediately  went  to  the  spot  where  Hom  Hong 
was  engaged  in  chopping  wood  **on  a  block,''  about  thirty 
feet  from  the  cabin,  and  the  defendant  at  once  opened  fire 
upon  Hong  with  a  pistol,  shooting  at  him  five  times,  four  of 
the  bullets  entering  his  body,  almost  instantly  causing  his 
death.  The  third  Chinaman — the  one  who  did  not  partake 
of  tea — ^remained  near  the  cabin  door  while  the  shooting  was 
going  on.  After  the  killing  of  Hom  Hong  the  defendant 
threw  the  pistol  with  which  he  did  the  shooting  into  the 
hop-field  near  by,  and  thereupon  the  three  Chinese  hastened 
to  the  place  at  which  they  had  left  the  taxi,  entered  the  ma- 
chine, and  ordered  the  driver  to  take  them  back  to  Sebas- 
topol.  On  reaching  a  point  near  what  is  known  as  **01d 
Chinatown,"  in  Sebastopol,  the  Chinese  got  out  of  the  ma- 
chine. The  taxi  driver,  upon  receiving  pay  for  his  services, 
started  back  to  Santa  Rosa,  leaving  the  three  Chinese  at 
Sebastopol. 

The  sheriff  of  Sonoma  County,  having  been  immediately 
notified  of  the  homicide  after  it  occurred,  started  post  haste 
for  the  Finley  ranch,  where,  upon  his  arrival,  he  found  the 
dead  body  of  Hom  Hong  lying  ** crumpled'*  on  the  ground. 
The  sheriff,  shortly  after  his  arrival,  found  a  pistol,  with 
five  chambers,  in  the  hop-field  a  very  short  distance  from 
where  the  body  of  Hom  Hong  lay.  Five  empty  cartridge 
shells  were  found  in  the  weapon. 

An  inquest  was  held  by  the  coroner  on  the  evening  follow- 
ing the  day  of  the  homicide  and  at  the  same  time  an  autopti- 
cal examination  of  the  body  of  the  deceased  was  made  by 
Drs.  Temple  and  Scamell.  It  is  not  necessary  to  present 
herein  a  description  of  the  several  wounds,  as  given  by  the 
doctors  at  the  trial.    It  is  enough  to  say  that  the  point  of 


Digiti 


zed  by  Google 


582  People  v,  William  Yee.       [37  Cal.  App. 

entrance  of  each  of  the  four  bullets  which  went  into  the 
body  of  the  deceased  was  such  as  conclusively  to  show  that, 
when  shot,  the  deceased  had  his  back  or  side  toward  his 
assailant.  In  other  words,  it  is  obvious,  from  the  point  of 
entrance  into  the  body  of  each  of  the  bullets,  that  the  de- 
ceased was  at  no  time  squarely  facing  the  man  who  did  the 
shooting. 

The  point  first  urged  for  a  reversal  grows  out  of  the  omis- 
sion by  the  court  to  give  to  the  jury  an  instruction  defining 
manslaughter. 

Instructions  must  be  pertinent  to  the  evidence  received 
into  the  record,  and,  manifestly,  it  is  not  error  to  refuse  or 
fail  to  give  an  instruction  having  no  bearing  upon  any  of 
the  facts  proved.  The  undisputed  evidence  in  this  case 
(synoptically  given  above)  did  not  warrant  an  instruction 
defining  manslaughter.  According  to  the  evidence,  the  de- 
ceased was  assassinated — deliberately  and  wantonly  shot  to 
death  without  cause  or  provocation,  and  there  was,  therefore, 
no  element  of  manslaughter  in  the  act  of  killing.  And  cer- 
tainly there  was  no  such  element  in  the  case,  so  far  as  the 
defendant  was  concerned,  for  he  relied  upon  and  attempted 
to  establish  an  alibi,  and,  as  the  position  thus  assumed  by 
him  in  the  case  implied,  he  did  not  pretend  to  know  any- 
thing about  the  homicide,  how  it  occurred  or  by  whom  per- 
petrated, and,  therefore,  introduced  no  proof  which  would 
reduce  or  tend  to  reduce  the  crime  to  that  of  manslaughter. 
It  was,  as  stated,  according  to  the  evidence  produced  by  the 
people,  a  cold-blooded  murder  and  nothing  less.  The  su- 
preme court  has  time  and  again  very  properly  held  that  in 
such  a  case  it  is  not  error  for  the  trial  court  to  refuse  or 
omit  to  instruct  the  jury  upon  manslaughter.  (See  People 
V.  Turley,  50  Cal.  469;  People  v.  Lee  Gam,  69  Cal.  552,  [11 
Pac.  183] ;  People  v.  Chavez,  103  Cal.  408,  [37  Pac.  389] ; 
People  V.  Chaves,  122  Cal.  134,  140,  [54  Pac.  596] ;  People 
V.  Fellows,  122  Cal.  233,  240,  [54  Pac.  830].) 

It  is  next  contended  that  the  court  should  have  given  to 
the  jury  a  more  definite  definition  of  **an  absent  accessory 
and  what  acts  were  required  of  such  accessory  to  constitute 
guilt"  than  it  did. 

According  to  the  evidence,  the  defendant  was  not  an  ** ab- 
sent accessory,"  by  which  is  meant  a  participant  in  the  com- 
mission of  the  crime  who  was  not  present  at  the  scene  of  the 
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crime  when  it  was  committed  and  who  did  not  actually  com- 
mit the  criminal  act.  As  has  been  shown,  the  defendant, 
under  the  evidence,  was  either  present  at  and  took  an  active 
part  in  the  commission  of  the  crime,  or,  accepting  the  proof 
addressed  to  his  attempted  alibi,  had  no  connection  whatever 
with  the  crime  or  the  commission  thereof.  Of  course,  it  was 
proper,  and,  indeed,  necessary,  for  the  court  to  read  to  the 
jury  an  instruction  embracing  the  principle  declared  in  sec- 
tions 31  and  971  of  the  Penal  Code  as  to  accessories  in  crime, 
fop  the  reason  that  the  defendant  was  charged  with  two 
others  with  the  commission  of  the  homicide,  and  for  the  fur- 
ther reason  that  the  district  attorney,  in  his  argument  to  the 
jury,  declared  that,  under  the  evidence,  they  were  justified 
in  finding  the  defendant  guilty,  although  they  might  find 
that  he  did  not  himself  actually  do  the  killing.  And  the 
court  did  so  instruct  the  jury  as  follows:  '*If  two  or  more 
persons  plan  and  undertake  the  commission  of  a  criminal 
offense  and  pursuant  to  that  agreement  the  actual  criminal 
offense  or  act  denounced  by  the  law  as  a  crime  is  committed 
by  one  of  the  several  parties,  he  being  aided  and  assisted 
and  encouraged  in  so  doing  by  the  other  or  others  with  whom 
he  has  so  planned  or  agreed,  under  our  law  the  participants 
in  a  criminal  act  accomplished  under  those  circumstances  are 
alike  guilty.  That  is  to  say,  those,  if  such  there  be,  who 
aided,  assisted,  and  abetted  the  commission  of  the  act  or  par- 
ticipated in  the  commission  of  the  crime  as  just  stated  are 
deemed  by  the  law  as  guilty  of  the  act  as  they  would  have 
been,  you  might  say,  had  it  actually  been  committed  by  them 
or  one  of  their  number." 

It  may  be  conceded  that,  under  the  decisions,  the  first  part 
of  the  above  instruction,  taken  alone,  falls  a  little  short  of 
stating  the  rule  correctly,  for  it  would  then  merely  have  told 
the  jury,  in  effect,  that  one  aiding  and  assisting  and  en- 
couraging another  in  committing  a  criminal  act  would  be 
equally  guilty  with  the  perpetrator  of  the  act  himself.  This, 
as  stated,  does  not  correctly  state  the  rule,  because  one  might 
innocently  aid  and  assist  and  encourage  another  to  commit 
an  act  which  is  criminal.  (People  v.  Dole,  122  Cal.  486,  492, 
[68  Am.  St.  Rep.  50,  55  Pac.  581].)  But,  as  will  be  ob- 
served, the  court  followed  the  language  thus  referred  to  with 
the  statement  that,  to  justify  the  conviction  of  one  who  did 
not  himself  actually  commit  the  criminal  act,  it  must   be 
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shown  that  he  aided,  assisted,  and  abetted  therein,  the  word 
"abetted,"  unlike  the  words  immediately  preceding  it,  in- 
eluding  **  knowledge  of  the  wrongful  purpose  of  the  pei- 
petrator  and  counsel  and  encouragement  in  the  crime." 
{People  V.  Dole,  supra;  People  v.  Bond,  13  Cal.  App.  175, 
185,  [109  Pac.  150].)  Thus  the  rule  was  clearly  and  cor- 
rectly  stated  to  the  jury,  and  it  cannot  be  doubted  that  they 
well  understood  from  it  that,  to  warrant  the  conviction  of 
a  person  who  did  not  himself  actually  commit  a  criminal  act, 
it  was  requisite  to  show  that  he  abetted,  or  what  is  the 
equivalent  in  legal  signification  to  that  word,  criminally  or 
with  guilty  knowledge  and  intent  aided  the  actual  perpetra- 
tor in  the  commission  of  the  act.  Moreover,  even  if  the  in- 
struction involved  an  erroneous  statement  of  the  rule,  it  could 
hardly  be  said  to  be  prejudicial  in  its  effect  upon  the  rights 
of  the  defendant,  inasmuch  as  all  the  evidence,  save  that 
which  he  offered  in  support  of  his  claim  of  alibi,  tended  to 
show  that  he  himself  actually  committed  the  act  of  killing. 

The  last  point  to  which  special  attention  is  given  in  the 
appellant's  brief  is  that  the  district  attorney,  for  the  purpose 
of  developing  in  the  minds  of  the  jury  a  motive  for  the  com- 
mission of  the  homicide,  declared  that  there  existed  a  **tong 
war"  among  the  Chinese  at  about  and  before  the  date  of  the 
killing,  and  further  declared  that  the  defendant  was  a  mem 
ber  of  one  of  the  hostile  and  warring  tongs. 

Conceding  that  there  is  no  evidence  in  the  record  that  a 
tong  war  was  in  progress  and  the  killing  of  Hom  Hong  was 
the  result  of  hostilities  arising  and  existing  between  rival 
Chinese  societies,  still  we  do  not  think  the  defendant  could 
have  been  harmed  by  the  remarks  of  the  district  attorney  in 
that  particular.  The  evidence  upon  which  the  prosecution 
relied  for  a  conviction  was  sufficient  to  warrant  a  verdict  of 
guilty  without  showing  motive  or  undertaking  by  argument 
to  work  one  out  of  the  evidence.  While  proof  of  motive  is 
important  in  a  case  wholly  dependent  for  its  establishment 
upon  circumstantial  evidence,  yet  where  the  crime  is  brought 
directly  home  to  the  accused — that  is,  by  direct  evidence  it 
is  shown  that  he  committed  the  crime — then  the  proof  of 
motive  is  entirely  unimportant.  In  this  case,  it  is  highly 
probable  that  the  jury  founded  their  verdict  entirely  on  the 
direct  testimony  tending  to  show  that  the  accused  was  one 
of  the  actual  perpetrators  of  the  crime  and  did  not  stop  to 
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look  for  a  motive  or  pay  any  heed  to  the  remarks  of  the  dis- 
trict attorney  relative  to  motive  or  the  existence  of  hostili- 
ties between  rival  Chinese  factions.  But  an  examination  of 
the  record  will  disclose  that  there  was  in  the  testimony  some 
reference  to  a  tong  war,  and  this  testimony  came  from  the 
defense  itself.  It  was  brought  out  in  this  way:  A  Chinese 
witness  for  the  people,  named  Bing  Lee,  testified  that  he  saw 
the  defendant  and  his  companions  alight  from  the  taxicab 
near  old  Chinatown,  in  Sebastopol,  on  the  day  of  the  homi- 
cide and  after  the  killing  had  taken  place.  Several  wit- 
nesses, among  them  a  police  officer  of  Sebastopol,  who  was 
acquainted  with  Bing  Lee,  were  called  by  the  defense  to  tes- 
tify, and  did  testify,  that  Bing  Lee  had  not  been  seen  in  or 
about  Sebastopol  for  several  days  before  or  after  the  eleventh 
day  of  March,  1917,  and  that  he  was  not  seen  there  on  that 
day.  Reference  to  page  517  of  the  transcript  will  show  that 
counsel  for  the  defense  asked  his  witness.  Sing  Wo,  if  he  did 
not  hear  that  a  tong  war  was  on,  and,  if  so,  when  he  first 
heard  of  it,  to  which  the  witness  replied  that  he  heard  of 
such  a  **war"  before  the  killing  of  Hom  Hong.  And  on 
page  523  will  be  found  a  like  question  to  the  police  officer, 
who  testified  that  he  had  received  information  of  tong  hostili- 
ties before  the  date  of  the  homicide.  It  is  true  that  the  de- 
fendant was  not  shown  to  have  been  connected  with  either 
one  of  the  warring  tongs,  but,  in  argument,  it  is  permissible 
for  an  attorney  to  deduce  any  legitimate  theory  of  the  case 
which  the  evidence  may  reasonably  afford,  and  since  the  at- 
torney for  the  defendant  himself  seemed  to  assume  that  a 
tong  war  was  in  progress,  and  in  fact  filed  an  affidavit  made 
by  the  defendant  and  upon  which  he  predicated  a  motion  for 
a  continuance,  in  which  it  was  declared  without  qualification 
that  a  tong  war  was  going  on  prior  to,  at  the  time  of,  and 
after  the  homicide,  we  cannot  say  that  the  district  attorney 
overstepped  the  record  very  far  by  referring  to  the  existence 
of  a  tong  war  and  the  homicide  as  a  probable  culmination 
thereof.  In  any  event,  however,  as  above  stated,  the  defend- 
ant could  have  suffered  no  prejudice  from  the  district  attor- 
ney's remarks. 
The  judgment  and  the  order  are  affirmed. 

Chipman,  P,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  2414.    Second  Appellate  District— June  IS,  1918.] 

EDMON    Q.    BENNETT    et    al.,    Respondents,    v.    C.    D. 
HILLMAN,   Appellant. 

JuET  —  Failure  to  Announcb  Desieb  at  Time  of  Setono  Cause  — 
Code  Amendment — Ignorance  of  Council — Refusal  of  Belief — 
Discretion  not  Abused. — It  is  not  an  abuse  of  discretion  to  deny  a 
motion  made  under  section  473  of  the  Code  of  Ciyil  Procedure  for  an 
order  setting  aside  an  aesignment  of  an  action  for  trial  to  a  court 
without  a  jury,  where  such  motion  was  made  upon  the  ground  that 
the  defendant  had  failed  to  ask  for  a  jury  trial  in  time  because  of 
the  ignorance  of  his  counsel  of  the  addition  of  subdivision  4  to  sec- 
tion 631  of  the  Code  of  Civil  Procedure,  predicating  waiver  of  right 
to  jury  trial  on  failure  to  announce  such  desire  at  the  time  when  the 
cause  is  first  set  for  hearing. 

Id. — Waiver  of  Right  to  Jury  Trial — ^Failure  to  Announce  Desire 
AT  Setting  of  Cause — COde  Amendment  Constitutional. — Sub- 
division 4  of  section  631  of  the  Code  of  Civil  Procedure  is  not  un- 
constitutional under  the  language  of  section  7  of  article  I  of  the 
constitution,  to  the  effect  that  a  trial  by  jury  may  be  waived  in  civil 
actions  by  the  consent  of  the  parties  signified  in  such  manner  as 
may  be  prescribed  by  law. 

APPEAL  from  a  judtrment  of  thp  Superior  Court  of  Los 
Angeles  County.    John  W.  Shcnk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Hazlett,  Haas  &  Dunnigan,  and  Arthur  C.  Vaughan, 
for  Appellant 

Oscar  Lawler,  and  Bertin  A.  Weyl,  for  Respondents. 

WORKS,  J.,  pro  iem, — The  plaintiffs  are  attorneys  at  law 
and  the  action  was  brought  to  recover  from  defendant  the 
value  of  services  rendered  to  him  by  them  and  to  recover 
cash  advances  made  by  them  in  connection  with  the  services. 
The  plaintiffs  had  judgment  for  nearly  twenty-one  thoasand 
dollars  and  the  defendant  appeals. 

The  first  contention  of  the  appellant  is  that  he  was  im- 
properly denied  the  right  of  trial  by  jury  in  the  action.  The 
question  presented  largely  concerns  the  provisions  of  subdi- 
vision 4  of  section  631  of  the  Code  of  Civil  Procedure.    That 
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subdivision  was  added  to  the  section  by  the  legislature 
through  an  act  passed  May  20th  and  which  took  effect  Au- 
gust 8th,  both  in  1915.  So  much  of  the  section  as  is  mate- 
rial to  the  present  controversy,  including  subdivision  4,  is 
as  follows:  ** Trial  by  jury  may  be  waived  by  the  several  par- 
ties to  an  issue  of  fact  ...  in  manner  following :  ...  4.  By 
failing  to  announce  that  a  jury  is  required,  at  the  time  the 
cause  is  first  set  upon  the  trial  calendar  if  it  be  set  upon 
notice  or  stipulation,  or  within  five  days  after  notice  of  set- 
ting if  it  be  set  without  notice  or  stipulation." 

On  a  day  between  December  22d  and  December  27th,  both 
in  1915,  the  parties  entered  into  a  written  stipulation  that 
the  action  might,  on  the  latter  day,  be  set  for  trial.  On  that 
day  it  was  by  the  court  set  for  May  4,  1916,  in  a  depart- 
ment of  the  court  in  which  jury  trials  are  not  held  ordi- 
narily, and  also  on  that  day,  December  27th,  notice  that  the 
cause  had  been  set  down  for  May  4th  in  the  department  men- 
tioned was  served  on  the  counsel  for  the  appellant.  At  the 
time  the  cause  was  set  for  trial  the  appellant  did  not  an- 
nounce that  he  desired  a  jury  trial  thereof.  Under  notice 
dated  April  28,  1916,  the  appellant  notified  the  respondents 
that  on  May  1,  1916,  he  would  move  the  court  '*for  an  order 
setting  aside  the  assignment"  of  the  action  '*to  the  court 
and  without  a  jury  and  setting  said  action  upon  the  trial 
calendar  to  a  jury  or  transferring  said  action  to  a  depart- 
ment of  the  court  where  a  trial  by  jury  may  be  had."  The 
notice  was  accompanied  by  afiSdavits  of  the  appellant  and 
of  the  attorney  who  was  then  his  sole  counsel,  to  the  effect 
that  the  appellant  had  always  desired  and  intended  that  the 
action  should  be  tried  by  a  jury;  that  at  about  the  time 
the  answer  was  filed,  which  was  before  December  22,  1915, 
the  appellant  instructed  his  counsel  to  demand  a  jury 
trial;  that  thereupon  his  counsel  informed  him  that  under 
the  law  a  jury  could  be  demanded  at  any  time  before  the 
commencement  of  the  trial,  that  a  jury  trial  could  be  had 
upon  such  demand,  and  that  he,  the  counsel,  would  make 
the  demand  in  proper  time;  that  the  appellant  knew  noth- 
ing about  the  law  in  the  premises  except  as  it  was  so  im- 
parted to  him  by  his  counsel ;  that  the  counsel  did  not  know 
until  April  27,  1916,  that  subdivision  4  had  been  added  to 
section  631  of  the  Code  of  Civil  Procedure;  that  he  first 
ini'urmcd  the  appellant  of  that  change  in  the  law  on  that 
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date;  that  the  appellant  had  no  knowledge,  until  that  date, 
that  such  was  the  law  or  that  his  counsel  had  not  thereto- 
fore demanded  a  jury  trial ;  that,  on  April  27,  1916,  the  ap- 
pellant informed  his  counsel  that  he  had  relied  upon  such 
counsel  to  procure  for  him  a  jury  trial,  and  that  he  desired, 
and  still  insisted,  that  the  action  be  tried  by  a  jury;  that  the 
last  time  the  appellant's  counsel  had  demanded  a  jury  trial 
of  any  action  was  shortly  before  the  amendment  of  section 
631,  adding  subdivision  4,  had  become  effective;  that  pursu- 
ant to  such  demand  the  court  had  ordered  a  jury  trial  at  a 
time  long  after  the  cause  wherein  the  demand  was  made  had 
been  first  set  upon  the  trial  calendar  for  trial ;  and  that  the 
counsel  fully  believed,  until  April  27,  1916,  that  a  jury  could 
be  demanded  in  this  action  at  any  time  before  10  o'clock  of 
the  forenoon  of  May  4,  1916,  and  that  the  appellant  had  the 
right  to  demand  a  jury  trial  at  any  time  prior  to  that  date. 
There  was  also  an  affidavit  of  merits. 

Upon  the  making  of  the  motion  and  the  submission  of  the 
affidavits,  the  trial  court  entered  an  order  denying  the  mo- 
tion on  the  ground  that  a  jury  trial  had  been  waived.  In 
the  order  it  was  recited  that  the  department  of  the  court  in 
which  the  action  had  been  set  down  was,  and  had  been  at  all 
times  during  the  pendency  of  the  action,  a  department  desig- 
nated by  the  court  for  the  trial  of  civil  actions  without  a 
jury;  that  there  was  no  jury  in  attendance  in  that  depart- 
ment; that  there  were  at  all  times  two  or  more  departments 
of  the  court  in  which  civil  actions  in  which  juries  were  de* 
manded  were  regularly  set  and  tried;  that  the  assignment 
of  causes  for  trial  as  above  indicated  was  pursuant  to  rules 
of  the  court  duly  adopted  and  in  effect  for  many  years  past ; 
and  that,  were  the  motion  to  be  granted,  it  would  be  neces* 
sary  to  transfer  the  cause  to  the  department  of  the  presid- 
ing judge  for  reassignment  to  a  jury  department  in  which 
the  cause  would,  in  the  ordinary  course  of  the  business  and 
practice  of  the  court,  be  reset  for  trial  before  a  jury  at  a 
date  many  months  in  the  future. 

The  appellant's  motion  was  made  under  section  473  of  the 
Code  of  Civil  Procedure,  which  entitles  a  party  to  be  re- 
lieved from  the  effect  of  an  order  entered  or  proceeding 
taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise,  or  excusable  neglect.  The  section  expressly  provides 
that  the  right  to  such  relief  rests  in  the  discretion  of  tho 
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court;  and  that  discretion  is,  of  course,  not  subject  to  review 
on  appeal  except  in  cases  in  which  its  abuse  is  plainly  shown. 
(Plumer  v.  Mayhew,  17  Cal.  App.  223,  [119  Pac.  202] ;  Vin- 
son V.  Los  Angeles  Pac.  B.  Co.,  147  Cal.  479,  483,  [82  Pac. 
53].)  Under  all  the  facts  before  the  trial  court  we  cannot 
say  that  there  was  an  abuse  of  discretion  in  denying  the 
motion  presented  to  it  by  the  appellant.  On  the  contrary, 
it  appears  that  the  court  was  amply  justified  in  ruling  as  it 
did  upon  the  question. 

The  appellant  insists  that  subdivision  4  of  section  631  is 
unconstitutional,  under  the  language  of  section  7  of  article  I 
of  the  state  constitution,  to  the  effect  that  ''trial  by  jury 
may  be  waived  ...  in  civil  actions  by  the  consent  of  the 
parties,  signified  in  such  manner  as  may  be  prescribed  by 
law."  This  language  of  the  section  follows  a  statement  that 
**the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate."  The  appellant  argues  that  the  consent  which 
will  amount  to  a  waiver  of  the  right  to  jury  trial  must  be 
express,  and  that  it  will  not  do  for  the  legislature  to  predi- 
cate it  upon  a  failure  of  a  party  to  announce  that  he  desires 
a  jury  at  the  time  his  cause  is  first  set  for  hearing.  This 
contention  has  been  answered,  in  effect,  in  City  of  Los  An- 
geles V.  Zeller,  176  Cal.  194,  [167  Pac.  849],  in  which  the 
constitutionality  of  a  section  of  a  certain  act  of  the  legisla- 
ture regulating  the  right  to  trial  by  jury  in  street  opening 
cases  was  established.  That  section  was,  in  legal  effect,  sub- 
stantially like  subdivision  4  of  section  631  of  the  code.  We 
say  the  case  cited  answers  the  contention  of  the  appellant  in 
effect,  for  the  reason  that  the  precise  point  now  made  seems 
not  to  have  been  presented  to  the  supreme  court  in  that  case. 
Nevertheless,  the  reasoning  of  the  opinion  sufficiently  an- 
swers it.  We  conclude  that  subdivision  4  of  section  631 
shows  a  proper  exercise  by  the  legislature  of  the  power  to 
prescribe  the  manner  in  which  the  right  to  trial  by  jury  may 
be  waived. 

The  final  contention  of  the  appellant  is  that  the  findings 
by  which  the  trial  court  determined  that  the  respondents 
were  employed  by  the  appellant  and  fixed  the  value  of  their 
services  are  not  supported  by  the  evidence.  There  was  evi- 
dence of  the  employment,  as  well  as  of  the  experience  and 
qualifications  of  the  respondents,  and  the  record  shows,  in 
hundreds  of  typewritten  pages,  of  what  the  services  of  the 
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respondents  consisted.  The  nature  of  the  services  rendered 
was  stated  in  questions  addressed  to  prominent  members  of 
the  Bar,  and  four  or  five  of  them  testified  that  the  reason- 
able value  of  the  respondents'  labors  for  the  appellant  was 
in  a  sum  much  in  excess  of  the  amount  found  due  them  by 
the  court.  The  record  surely  shows  an  ample  basis  for  the 
findings  made.  The  finding  as  to  the  value  of  the  services 
has  a  sufficient  support  in  the  testimony,  alone,  of  the  mem- 
bers of  the  Bar  who  appeared  as  witnesses.  (Prince  v.  Ken^ 
nedy,  3  Cal.  App.  498,  [86  Pac.  609].) 
The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  15,  1918. 


[Civ.  No.  2399.     P^rat  Appellate  District— June  19,  1918.] 

W.  W.  ERSKINE,  Respondent,  v.  R.  H.  MARCHANT  et  al., 

Appellants. 

CoNTBAOT — Sale  of  Calculating  Machines— Repudiation  by  Princi- 
pal— Estoppel  to  Claim  Forpeitube. — In  an  action  by  an  agent 
on  a  contract  of  employment  for  the  sale  of  calculating  machines, 
providing  for  forfeiture  if  he  did  not  sell  fifty  machines  the  first 
year,  where  the  defendants  repudiated  the  contract  two  and  one-half 
months  after  it  had  been  executed,  they  were  estopped  from  claiming 
forfeiture  for  nonsale  of  the  required  number  of  machines. 

Id. — Pbopits  from  Sales  of  Other  Machines — Mitigation  of  Dam- 
ages— Lack  of  Evidence. — In  such  an  action,  profits  made  by 
plaintiff  on  sales  of  machines  purchased  by  him  from  another  firm 
are  not  available  in  mitigation  of  ilamages,  in  the  absence  of  evi- 
dence as  to  the  capital  invested  by  plaintiff  or  how  many  he  sold. 

Id. — Commercial  Agents  and  Principals — Damages  for  Breach. — 
While  contracts  between  commercial  agents  and  their  principals 
embody  many  elements  of  uncertainty,  damages  for  breach  thereof 
are  not  speculative  or  remote,  and  such  compensation  will  be  awarded 
as  the  evidence  shows  with  reasonable  certainty  the  wronged  party 
ii  entitled  to. 


Digiti 


zed  by  Google 


June,  1918.]  Erskinb  v.  Mabchant.  &J1 

Appbal — Construction  of  Findings — Support  of  Judgment. — Courts 
may  find  damages  in  a  lump  sum,  and  any  uncertainty  in  tlie  find- 
ings is  to  be  construed  so  as  to  support  the  judgment  rather  than 
defeat  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  C.  McPike,  for  Appellants. 

Alexander  D.  Keyes,  and  Herbert  W.  Erskine,  for  Re- 
spondent. 

THE  COURT. — ^Thifi  is  an  appeal  from  a  judgment  award- 
ing plaintiff  $7,839.46  for  breach  of  contract.  The  contract, 
which  was  in  writing  and  attached  to  and  made  a  part  of 
the  complaint,  was  made  on  the  seventeenth  day  of  May, 
1913,  and  appointed  plaintiff  the  defendants'  agent  for  the 
sale  of  its  calculating  machines,  called  the  "Marchant,"  for 
a  period  of  five  years,  with  the  privilege  of  renewing  the 
contract  for  five  years,  and  with  the  exclusive  right  of  sale 
on  commission  in  the  state  of  California,  save  to  certain 
designated  firms,  to  which  the  defendants  reserved  the  right 
to  sell  its  machines.  The  contract  contained  a  clause  that 
the  plaintiff  would  forfeit  all  rights  under  the  contract  if 
fifty  sales  were  not  made  in  the  state  of  California  during  the 
first  year  of  the  agreement.  On  the  third  day  of  August, 
1913,  defendants  notified  plaintiff  that  they  had  sold  their 
business  to  a  corporation,  and  that  the  corporation  would 
not  accept  the  agreement  between  them  and  the  plaintiff. 
On  receipt  of  a  letter  from  the  corporation  a  few  days  later, 
the  plaintiff  with  his  attorney  called  at  the  office  of  the  cor- 
poration, where  he  was  told  by  some  of  the  officers  of  the 
corporation  that  they  would  not  proceed  under  the  written 
contract,  but  that  they  would  permit  him  to  go  on  selling 
the  Marchant  machine  and  would  pay  him  a  commission  on 
such  sales  as  he  made.  Plaintiff  accepted  that  arrangement 
upon  the  express  understanding  that  by  so  doing  he  was  not 
waiving  his  rights  under  the  original  contract.  Before  the 
repudiation  of  the  written  contract  plaintiff  had  sold  seven 
machines,  for  which  he  had  received  his  commission  in  full 
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from  defendants.  After  the  repudiation  he  continued  to  sell 
machines  for  the  corporation  until  April,  1914,  selling  in  all 
eleven  machines,  for  which  he  was  paid  his  commissions  by 
the  corporation.  The  evidence  showed  that  between  May  17, 
1913,  and  May  17,  1914,  eighteen  machines  were  sold  by 
plaintiff  and  twenty  by  the  Marchant  Company. 

Appellants  claim  that  as  the  contract  provided  that  it 
should  be  forfeited  if  fifty  machines  were  not  sold  within 
the  first  year,  and  as  the  combined  sales  of  the  plaintiff  and 
the  other  agents  of  the  corporation  did  not  total  fifty  ma- 
chines, the  plaintiff's  damages  should  have  been  limited  to 
the  loss  of  his  commission  for  the  first  year  of  the  contract. 
Inasmuch  as  the  defendants  repudiated  their  contract  two 
months  and  one-half  after  it  had  been  executed,  they  are 
estopped  to  claim  the  benefit  of  the  forfeiture  clause  for  the 
nonsale  of  fifty  machines.  (Schi/fnian  v.  Peerless  etc.  Co., 
13  Cal.  App.  600,  [110  Pac.  460].)  Moreover,  the  fact  that 
plaintiff  continued  to  sell  the  Marchant  machine  after  the 
repudiation  of  the  contract  by  defendants,  and  that  he  did 
not  sell  the  amount  required  in  the  forfeiture  clause,  is  not 
proof  that  he  would  not  have  sold  the  requisite  number  had 
he  been  acting  under  the  original  contract  as  the  exclusive 
agent,  actively  interested  in  the  sale  of  that  machine. 

The  contention  that  an  allowance  should  have  been  made 
in  mitigation  of  damages  of  profits  made  by  plaintiff,  after 
the  breach  of  the  contract,  in  the  purchase  and  sale  of  a 
similar  machine,  known  as  the  **Dactyle,**  is  without  merit. 
There  was  evidence  to  the  effect  that  plaintiff  purchased  some 
Dactyle  machines  in  Paris;  that  he  was  not  the  agent  for 
the  sale  of  the  Dactyle  machine,  but  merely  purchased  and 
sold  them.  But  how  much  available  capital  he  had  to  invest 
in  the  purchase  of  these  machines,  how  many  he  purchased, 
or  how  many  he  sold,  was  not  shown.  In  order  to  mitigate 
damages  it  was  incumbent  upon  the  defendants  to  introduce 
evidence  from  which  plaintiff's  profits  in  the  sale  of  Dac- 
tyles  could  be  estimated  with  some  degree  of  certainty. 
While  contracts  between  commercial  agents  and  their  princi- 
pals embody  many  elements  of  uncertainty,  the  damages  for 
breach  thereof  are  not  speculative  or  remote,  and  courts 
award  such  compensation  as  the  evidence  shows  with  reason- 
able certainty  the  wronged  party  is  entitled  to.     (Suther- 
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land  on  Damages,  sec.  69;  Wakeman  ▼.  Wheeler  ds  W.  etc. 
Co.,  101  N.  Y.  205,  [54  Am.  Rep.  676,  4  N.  E.  264].) 

It  is  further  contended  that  in  awarding  damages  the 
court  did  not  take  into  consideration  the  difference  between 
the  entire  commission  for  each  sale  and  what  it  would  cost 
the  plaintiff  to  make  the  sale.  While  it  does  not  appear 
what  elements  the  court  considered  in  ascertaining  the 
amount  of  damages,  there  was  nothing  in  the  court's  find- 
ing to  show  that  these  costs  and  expenses  were  not  taken 
into  consideration.  The  court  found  that  by  reason  of  de- 
fendants' breach  of  the  contract  plaintiff  had  been  damaged 
in  the  sum  of  $7,839.46.  It  has  been  held  that  courts  may 
find  damages  in  a  lump  sum,  and  that  any  uncertainty  in 
the  findings  is  to  be  construed  so  as  to  support  the  judgment 
rather  than  to  defeat  it.  (Murphy  v.  Sielling,  8  Cal.  A  pp. 
702,  705,  [97  Pac.  672] ;  Foley  v.  Martin,  142  Cal.  256,  261, 
[100  Am.  St.  Rep.  123,  71  Pac.  165,  75  Pac.  842].)  The 
trial  court  had  before  it  evidence  of  the  sales  made  by  the 
plaintiff  and  the  defendants  prior  and  subsequent  to  the 
breach  of  the  contract  from  which  it  could  form  a  judgment 
as  to  the  amount  of  plaintiff's  loss,  and  from  the  record  be- 
fore us  we  cannot  say  that  the  trial  court  erred  in  estimating 
the  damages. 

Judgment  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  19,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  15,  1918. 


[dr.   No.   2011.    First    AppcUate   District.— June   20,    1918.] 

A.  R.  CATANIA,  Appellant,  v.  BOARD  OP  EDUCATION 
OF  THE  CITY  OP  OAKLAND  et  al.,  Respondents. 

School  Law — Discharge  or  Teacher — City  or  Oakland — Power  of 
Board  or  Education. — The  board  of  education  of  the  city  of  Oak- 
land had  unrestricted  and  absolute  power  to  discharge  a  teacher 
in  its  school  department  for  the  ensuing  fiscal  year  by  giving  the 
notice  required  by  section  1617,  subdivision  7b  (now  section  1609), 

17  Ofti.  App.— as 
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of  the  Political  Ck>cle,  and  mandamus  will  not  lie  to  eompel  such 
board  to  reinstate  a  teacher  dismissed  for  violating  a  rule  of  the 
board  which  provided  that  when  a  woman  emplojee  married,  her 
position  should  become  vacant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gerald  H.  Catania,  and  W.  W.  Sanderson,  for  Appellant. 

W.  H.  L.  Hynes,  District  Attorney,  and  Walter  J.  Burpee, 
Assistant  District  Attorney,  for  Respondents. 

KERRIGAN,  J. — ^Plaintiff  herein  by  mandate  sought  re- 
instatement in  the  school  department  of  Oakland,  and  for  her 
salary,  amounting  to  the  sum  of  one  thousand  two  hundred 
dollars  a  year,  during  the  time  she  had  been  deprived  of 
her  alleged  right  to  teach.  In  the  court  below,  after  trial, 
the  writ  was  denied,  findings  were  waived,  and  judgment  was 
had  that  plaintiff  take  nothing  by  her  action. 

From  the  facts  it  appears  that  the  city  of  Oakland  is  or- 
ganized under  section  1576  of  the  Political  Code  as  Oakland 
School  District  of  Alameda  County,  and  is  governed  by  a 
city  board  of  education  elected  under  a  freeholders'  charter. 
Plaintiff,  A.  R.  Catania,  had  for  a  number  of  years  prior 
to  July  30,  1916,  been  regularly  employed  by  said  district 
as  a  school-teacher.  Previous  to  September  20,  1915,  she 
had  been  a  single  woman,  but  on  that  date  she  intermarried 
with  Gerald  Catania.  The  Oakland  board  of  education  had 
a  rule,  adopted  in  1913,  which  provided  in  substance  that 
when  a  woman  employee  married,  her  position  should  become 
vacant.  Petitioner  having  placed  herself  within  the  opera- 
tion of  this  rule,  the  board  of  education  by  resolution  decided 
that  it  would  no  longer  employ  plaintiff,  and  written  notice 
to  this  effect  was  served  upon  her. 

The  statute  relating  to  the  employment  and  discharge  of 
teachers  was  at  that  time  found  in  subdivision  7b  of  section 
1617  of  the  Political  Code,  but  is  now  contained  in  section 
1609  of  that  same  code  by  amendment  of  1917,  and  reads  as 
follows : 
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''The  powers  and  duties  of  trustees  of  common  school  dis- 
tricts, and  of  boards  of  education  in  city  school  districts  are 
as  follows:  .  .  . 

**  (b)  To  employ  the  teachers,  and  immediately  notify  the 
county  superintendent  of  schools,  in  writing,  of  such  employ- 
ment, naming  the  grade  of  certificate  held  by  the  teacher 
employed ;  also  to  employ  janitors  and  other  employees  of  the 
school ;  to  fix  and  order  paid  their  compensation,  unless  the 
same  be  otherwise  prescribed  by  law;  provided,  that  no 
board  shall  enter  into  any  contract  with  such  employees  to  ex- 
tend beyond  the  close  of  the  next  ensuing  school  year ;  except 
that  teachers  may  be  elected  on  or  after  June  Ist  for  the  next 
ensuing  school  year,  and  each  teacher  so  elected  shall  be 
deemed  re-elected  from  year  to  year  thereafter  unless  the 
governing  body  of  the  school  district  shall  on  or  before  the 
10th  day  of  June  give  notice  in  writing  to  such  teacher  that 
his  services  will  not  be  required  for  the  ensuing  school  year . 
Such  notice  shall  be  deemed  sufficient  and  complete  when  de- 
livered in  person  to  the  teacher  by  the  clerk  or  secretary  of 
the  governing  body  of  the  school  district,  or  deposited  in 
the  United  States  mail  with  postage  prepaid  addressed  to 
such  teacher  at  his  last  known  place  of  address,"  etc. 

The  charter  of  the  city  of  Oakand  contains  a  similar  pro- 
vision upon  this  subject. 

On  June  8,  1916,  the  board  of  education  passed  a  formal 
resolution  providing  that  the  services  of  certain  teachers 
and  employees  of  Oakland  school  district  would  not  be  re- 
quired during  the  ensuing  fiscal  school  year  beginning  July  1, 
1916,  and  directed  its  secretary  to  give  the  statutory  notice. 
Appellant  was  one  of  the  teachers  whose  services  were  thus 
dispensed  with.  The  general  law  and  the  charter  provision 
are  in  conflict  with  reference  to  the  time  such  notice  should 
be  given.  Notice  was  given  under  section  1617  of  the  Political 
Code,  and  no  question  is  raised  as  to  the  sufficiency  of  the 
notice  in  point  of  time. 

Shortly  after  receiving  this  notice  plaintiff  addressed  a 
letter  to  the  board  asking  why  she  was  dismissed.  The  sec- 
retary was  directed  by  the  board  to  reply  by  quoting  to 
her  the  rule  regarding  the  employment  of  married  teachers. 
The  rule  is  as  follows:  **In  case  of  the  marriage  of  a  woman 
employed  by  the  board  of  education,  her  position  shall  at  onco 
become  vacanf 
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At  the  next  ensuing  school  term  the  board  declined  to  per- 
mit plaintiff  to  teach.  There  had  been  no  abolition  nor  con- 
solidation of  classes  in  the  grade  taught  by  plaintiff,  and 
the  class  which  plaintiff  had  taught  was  in  charge  of  another 
teacher. 

The  question  then  presented  for  consideration  is  the  valid- 
ity of  the  board's  action  in  discharging  plaintiff. 

The  grounds  upon  which  appellant  relies  for  a  reversal 
are  two: 

1.  That  the  board  of  education  was  guilty  of  abuse  of  dis- 
cretion in  discharging  plaintiff. 

2.  That  under  the  statute  plaintiff  is  entitled  to  her  posi- 
tion until  her  services  are  no  longer  ** required,"  subject  only 
to  removal  for  insubordination  or  other  causes  specified  in 
section  1793  of  the  Political  Code. 

With  reference  to  the  first  contention  it  is  the  claim  of 
petitioner  that  the  rule,  for  the  violation  of  which  she  was 
dismissed,  is  illegal  and  void,  as  it  operates  as  a  restraint 
upon  marriage,  and  also  discriminates  against  women,  and  in 
this  respect  violates  the  direct  inhibition  of  article  XX,  sec- 
tion 18,  of  the  state  constitution,  which  provides:  **No 
person  shall,  on  account  of  sex,  be  disqualified  from  entering 
upon  or  pursuing  any  lawful  business,  vocation,  or  pro- 
fession." 

She  further  claims  that  the  rule  is  unreasonable  and 
oppressive,  for  the  reason  that  no  educator  has  ever  advo- 
cated the  disqualification  of  married  women  as  teachers,  but, 
on  the  contrary,  experts  in  pedagogy  have  warned  against 
the  present  tendency  to  leave  the  instruction  of  our  youth  en- 
tirely in  the  hands  of  unmarried  women,  and  have  de- 
manded a  wider  field  in  our  educational  system  for  the 
larger  and  broader  and  more  sympathetic  outlook  of  the 
teacher  who  has  become  a  wife  and,  perhaps,  a  mother. 

Whatever  the  views  of  educators  may  be  upon  this  sub- 
ject, we  are  concerned  only  with  the  validity  of  the  board's 
action  in  discharging  plaintiff. 

It  is  a  general  rule  that  courts  will  not  by  mandamus  dis- 
turb decisions  and  actions  of  subordinate  boards  and  officers 
having  discretionary  powers.  It  is  true  that  in  the  exer- 
cise of  such  powers  an  officer  will  not  be  permitted  to  act 
arbitrarily  or  capriciously.  If.  therefore,  the  statute  con- 
templates that  a  dismissal  must  be  for  some  reasonable  cause. 
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then  the  board  is  subject  to  judicial  check  in  the  exercise  of 
its  power  of  removal.  In  the  absence  of  constitutional  or 
statutory  provisions,  however,  the  power  to  discharge  is 
always  absolute.  Here  no  civil  service  in  relation  to  school 
district  employees,  of  which  plaintiflf  was  one,  is  contem- 
plated. On  the  contrary,  there  is  no  provision  relating  to 
the  permanency  of  their  tenure  except  that  found  in  section 
1617  of  the  Political  Code  and  section  192  of  the  Oakland 
charter,  and  these  sections  provide  for  the  manner  of  dis- 
charge, and  contain  no  limitations  upon  its  exercise  ex- 
cept the  statutory  limitation  as  to  time.  If  the  contention 
of  appellant  be  correct,  teachers  in  a  like  position  with  ap- 
pellant have  the  benefits  of  civil  service  rights  and  per- 
manency of  tenure.  We  are  cited  to  the  case  of  Richards 
V.  District  School  Board,  78  Or.  621,  [Ann.  Cas.  1917D,  266, 
L.  R.  A.  1916C,  789,  153  Pac.  482],  as  insuring  such  tenure. 
There  a  teacher  was  dismissed  under  a  rule  similar  to  the 
one  here  involved ;  but  in  that  case  the  board  was  authorized 
to  dismiss  only  for  good  cause  shown,  and  it  was  for  this 
reason  that  reinstatement  was  had.  It  was  there  held,  how- 
ever, in  referring  to  the  first  section  of  the  statute  in- 
volved— ^which  provided  that  the  board  should  have  power 
and  authority  to  appoint  and  remove,  hire,  and  discharge 
all  teachers  and  employees — ^that  if  this  section  stood  alone, 
there  would  be  ample  reason  to  support  the  contention  that 
the  power  to  dismiss  was  unrestricted.  Here  the  right  of 
removal  stands  alone;  and  it  has  been  uniformly  held  in 
this  state  that  boards  of  education  may  exercise  an  un- 
limited discretion  in  the  employment  and  dismissal  of 
teachers  under  like  employment  with  appellant  {Kennedy 
v.  Board  of  Education,  82  Cal.  483,  [22  Pac.  1042] ;  Barthel 
V.  Board  of  Education,  153  Cal.  376,  [95  Pac.  892] ;  Stock- 
ton V.  Board  of  Education,  145  Cal.  246,  [78  Pac.  730]; 
Loehr  v.  Board  of  Education,  12  Cal.  App.  671,  [108  Pac. 
325]).  This  being  so,  it  follows  that  the  power  of  the  board 
to  discharge  plaintiff  was  unrestricted  and  absolute. 

The  second  contention,  that  school-teachers  now  have, 
under  the  statute,  a  permanency  of  tenure,  subject,  first,  to 
the  power  of  the  board  to  remove  at  any  time  for  insub- 
ordination, etc.,  under  section  1793  of  the  Political  Code, 
and,  second,  at  the  end  of  the  school  term  when  it  is  de- 
termined that,  by  reason  of  consolidation  of  cla.ssch,  closing 
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of  schools,  etc.,  her  services  will  no  longer  be  needed,  is 
without  merit.  The  use  of  the  word  "required''  was  in- 
tended merely  to  designate  the  period  in  which  the  persons 
enumerated  would  be  permitted  to  hold  in  the  pleasure  of 
the  board,  and  was  never  intended  to  insure  any  permanency 
of  tenure  beyond  the  period  stated.  The  legislation  clearly 
shows  this  intent.  The  argument  that  this  construction 
might  lead  to  a  wholesale  change  in  the  personnel  of  the 
teaching  force  lends  no  weight.  This  is  possible  though,  as 
counsel  suggests,  fortunately  not  common  in  the  field  of 
education.  If  the  legislation  is  not  wise,  it  is  not  our 
province  to  alter  it.  The  remedy  is  elsewhere. 
The  judgment  is  afiKrmed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  19,  1918. 


[CiT.  No.  2409.    First  Appellate  District. — June  21,  1918.} 

ISAAC  F.   KYDD,   Appellant,   v.   CITY  AND   COUNTY 
OP  SAN  FRANCISCO  et  al.,  Respondents. 

MUNICn>AL    OOBPOBATIONS — SaN    TelAVCJSCO — PUBUC    UTILITY    ACQUIRED 

BY  City  —  Preferencb  in  Appointment  op  Employees. — Under 
ftrticle  Xin,  section  11,  subdivision  B,  of  the  charter  of  the  city 
and  county  of  San  Francisco,  only  employees  of  a  municipal  railway 
acquired  by  the  city  who  have  secured  standings  in  examinations  are 
entitled  to  preference  in  appointment. 

Id. — Discharge  of  Employees  of  Municipal  Raitjioad. — In  view  of 
section  11,  article  XIII,  subdivision  A,  of  the  charter  of  the  city 
and  county  of  San  Francisco,  an  employee  of  a  municipal  railway 
is  subject  to  discharge  and  suspension  at  any  time  without  trial,  and 
section  12,  of  article  XIII,  providing  that  no  employee  in  dassiiicd 
service  shall  be  removed  except  for  cause  upon  written  charges,  is 
inapplicable. 

Pleading — Order  Sustaining  Demurrer — Silence  as  to  Amendment — 
JuDGWKNTT. — An  omission  in  an  order  sustaining  a  demurrer  to  a 
complaint  to  say  anything  about  leave  to  amend  does  not  prevent 
judgment  from  being  entered. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Devoto,  Richardson  &  Devoto,  for  Appellant. 

George  Lull,  City  Attorney,  and  Maurice  T.  Dooling,  Jr., 
Assistant  City  Attorney,  for  Respondents. 

KERRIGAN,  J. — This  is  a  proceeding  for  a  writ  of  man- 
date to  compel  the  board  of  public  works  of  the  city  and 
county  of  San  Francisco  to  restore  petitioner  to  a  place  of 
employment  on  the  municipal  railway.  A  demurrer  to  the 
third  amended  petition  was  sustained  by  the  court  below, 
before  whom  the  proceeding  was  had,  and  appellant  having 
failed  to  further  amend,  judgment  was  entered  in  favor  of 
defendants  and  against  petitioner,  and  from  this  judgment 
this  appeal  is  taken. 

The  substance  of  the  facts  as  alleged  in  the  third  amended 
petition  may  be  stated  as  follows:  That  on  December  10, 
1913,  and  for  twenty  years  prior  thereto,  petitioner  was  em- 
ployed in  the  operating  service  of  the  "Presidio  and  Ferries 
Railroad  Company''  in  San  Francisco,  and  that  under  such 
employment  he  '*had  absolute  charge  and  control  of  the 
operation  of  said  street  railroad";  that  on  the  tenth  day  of 
December  the  franchise  of  said  railroad  expired  and  it  was 
acquired  by  the  city  and  county  of  San  Francisco;  that 
petitioner  was  continued  in  said  position  from  that  date 
until  June  1,  1914,  at  the  same  salary  he  was  paid  while 
in  the  employ  of  the  Presidio  and  Perries  Railroad  Com- 
pany, at  which  time  he  was  notified  that  he  had  been  granted 
a  leave  of  absence  and  need  not  report  for  work  any  longer, 
and  has  not  been  allowed  to  continue  his  duty  and  employ- 
ment ever  since ;  that  he  has  demanded  reinstatement,  which 
has  been  refused. 

Appellant  bases  his  action  on  section  11,  article  XIII,  of 
the  San  Francisco  charter.  That  subdivision  provides  as 
follows : 

*  *  Subdivision  B.  The  following  persons  securing  standing  on 
the  eligible  lists  in  examinations  shall  be  preferred  for  ap- 
pointment : 
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"1.  Persons  employed  in  the  operating  service  of  the 
Geary  Street,  Park  and  Ocean  Railroad  Company  on  May 
5,  1912,  such  preference  to  be  solely  for  employment  in  the 
municipal  railroad  service: 

*'2.  Persons  employed  in  the  operating  service  of  any 
public  utility  acquired  by  the  city  who  have  been  so  employed 
for  not  less  than  one  year;  and  such  persons  so  employed 
at  the  time  a  public  utility  is  acquired  by  the  city  shall 
continue  in  their  positions. '* 

It  is  the  contention  of  plaintiff  that  under  this  sub- 
division, it  being  in  force  and  effect  on  the  tenth  day  of 
December,  1913,  when  the  defendant  acquired  the  Presidio 
and  Perries  Railway  as  a  public  utility,  he  is  entitled  to  em- 
ployment by  defendant  of  a  like  nature  and  at  the  same 
salary  he  was  receiving  at  the  time  when  the  said  public 
utility  was  so  acquired.  This  contention  is  predicated  upon 
the  provisions  of  subsection  2  of  subdivision  B,  it  being 
argued  that  the  examinations  provided  for  in  subdivision 
B  have  no  reference  to  persons  who  may  have  been  in  the 
operating  service  for  more  than  one  year  of  a  public  utility 
acquired  by  the  city,  and  that  such  persons  unqualifiedly 
continue  in  their  positions  without  the  necessity  of  any  ex- 
amination. 

Statutes  must  be  so  construed  that  the  whole,  if  possible, 
may  stand.  So  construed,  the  plain  meaning  of  the  statute 
IS  that  the  preference  provided  for  was  intended  for  those 
securing  standing  in  examinations  and  to  those  alone.  The 
petition  not  containing  an  averment  of  this  precedent  condi- 
tion, the  demurrer  was  properly  sustained. 

Irrespective  of  this  conclusion,  however,  petitioner  was  sub- 
ject to  discharge  or  suspension  at  any  time  without  trial. 

Section  12^  article  XIII,  of  the  San  Francisco  charter, 
providing  for  tenure  of  office  by  civil  service  employees, 
states  that  **no  person  employed  in  the  classified  civil  ser- 
vice shall  be  removed  or  discharged  except  for  cause  upon 
written  charges  and  after  an  opportunity  to  be  heard  in  his 
own  defense.'*  It  further  provides  that  **the  appointing 
officer  or  officers  of  a  department  may,  for  disciplinary  or 
penal  purposes,  suspend  a  subordinate  for  a  period  not  ex- 
ceeding thirty  days,  and  such  suspension  shall  carry  with  it 
the  lo«is  of  salary  for  the  period  of  suspension."  The  sec- 
tion, however,  concludes  with  the  following  language:  **The 
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provisions  of  this  section  shall  not  apply  to  persons  em- 
ployed in  the  operating  department  of  any  public  utility." 
Petitioner  being  within  that  class,  the  limitation  upon  the 
powers  of  dismissal  and  suspension  thus  provided  for  do 
not  apply  to  him.  Moreover,  the  manager  or  superintend- 
ing head  of  a  public  utility  is  excepted  from  article  XIII  of 
the  charter  dealing  with  civil  service  (subd.  a,  sec.  11).  In 
the  absence  of  restraint  imposed  by  statute,  the  power  of 
appointment  implies  the  power  of  removal. 

Appellant  further  complains  of  the  action  of  the  court  in 
entering  judgment  after  the  order  sustaining  the  demurrer, 
i*iich  order  being  silent  as  to  any  amendment.  This  omis- 
sion did  not  prevent  judgment  from  being  entered.  {Smith 
V.  Taylor,  82  Cal.  533,  541,  [23  Pac.  217] ;  Aalu^yn  v.  Cobe, 
168  Cal.  165,  172,  [142  Pac.  79].)  Appellant  had  already 
amended  his  complaint  three  times.  The  last  demurrer  was 
sustained  May  31,  1917,  and  no  steps  were  taken  by  him  to 
further  amend  up  to  the  time  of  the  entry  of  judgment  some 
four  months  later.  From  the  facts  as  presented  it  is  mani- 
fest that  further  amendment  would  have  availed  him  nothing. 

Judgment  affirmed. 

Beasly,  J.,  pro  tem.,  and  Zook,  J.,  pro  tem.,  concurred. 


[CMm.  No.  609.    Second  Appellate  District.— June  21,  1918.] 

In  the  Matter  of  the  Application  of  W.  I.  TURCK  for  a  Writ 
of  Habeas  Corpus. 

CuMiNAL  Law — ^Rslsase  Without  Bah*. — Under  the  procednre  gen- 
erally applicable  in  criminal  actions  a  defendant  is  not  entitled  to 
be  released  without  bail  upon  his  mere  promise  to  appear  for  trial, 
nor  wiU  such  release  ordinarily  be  permitted  by  an  arresting  officer 
until  it  is  so  ordered  by  the  court  or  magistrate. 

Id. — Violation  of  Vehiclb  Act  —  Vaudity  of  Judgment  of  Convic- 
tion.— A  judgment  of  conviction  for  a  violation  of  section  22  of 
the  Vehicle  Act  (Stats.  1917,  p.  404)  is  not  void  on  its  face  merely 
because  it  does  not  affirmatively  declare  that  the  defendant  upon 
his  appearance  before  the  justice  of  the  peace  on  the  day  of  his 
arrest  waived  his  right  to  the  five  days'  time  provided  by  subdivi- 
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sion  (e)  of  said  section,  and  does  not  affirmatively  set  forth  that 
such  justice  was  the  most  accessible  magistrate. 
Id. — Bights  Under  Vehicle  Ac?r — Denial  by  Justice's  C6urt— Remedy 
BY  Appeal — Habeas  Corpus. — The  rights  given  to  persons  arrested 
for  speeding  under  section  22  of  the  Vehicle  Act  may  be  waived,  and 
their  denial  by  the  justice's  court  is  mere  error,  eorrectlble  on  appeal, 
but  not  reviewable  under  habeas  corpus, 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeals  for  the  Second  Ap- 
pellate District. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bay  E.  Nimmo,  for  Petitioner, 

W.  P.  Menton,  for  Respondent 

CONREY,  P.  J.,— The  petitioner,  W.  I.  Turck,  being  in 
custody  of  the  sheriff  of  the  county  of  Orange  and  imprisoned 
in  the  county  jail  of  that  county,  applied  to  this  court  for 
a  writ  of  habeas  corpus  and  the  writ  was  issued.  Attached 
to  the  sheriff's  return  to  the  writ  is  a  copy  of  a  commit- 
ment issued  by  John  B.  Cox,  as  justice  of  the  peace  of  Santa 
Ana  Township,  in  the  county  of  Orange.  By  that  commit- 
ment it  appears  that  on  the  twenty-eighth  day  of  January, 
1918,  a  complaint  under  oath  was  filed  in  said  justice's  court, 
charging  that  the  petitioner  on  that  day  committed  a  mis- 
demeanor, to  wit,  violation  of  the  motor  vehicle  law;  that  a 
warrant  of  arrest  having  been  issued  on  that  day  and  de- 
fendant having  been  arrested,  thereafter  on  the  same  day 
he  appeared  before  said  court  and  was  informed  of  all  his 
legal  rights;  that  the  complaint  in  the  action  having  been 
read  to  him,  the  defendant  pleaded  guilty  and  was  by  the 
court  found  guilty  as  charged  in  the  complaint;  thereupon, 
the  defendant  having  waived  time  for  the  pronouncing  of 
judgment,  it  was  adjudged  that  for  said  offense  defendant 
be  imprisoned  in  the  county  jail  of  the  county  of  Orange  for 
the  term  of  ten  days. 

The  complaint  upon  which  the  defendant  was  prosecuted 
in  the  justice's  court  charged  that  at  the  time  and  place 
stated  he  did  willfully  and  unlawfully  operate  an  automo- 
bile upon  a  public  highway  in  the  county  of  Orange,  at  a 
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rate  of  speed  in  excess  of  thirty  miles  per  hour.  This  was 
a  violation  of  the  provisions  of  section  22  of  the  Vehicle  Act. 
(Stats.  1917,  p.  404.)  Subdivision  (c)  of  said  section  22 
reads  as  follows:  '*In  case  of  any  person  arrested  for  viola- 
tion of  the  provisions  of  this  section,  unless  such  person 
shall  demand  that  he  be  taken  forthwith  before  the  most 
accessible  magistrate,  the  arresting  officer  shall  take  the  name 
and  address  of  such  person  and  the  number  of  his  motor  ve- 
hicle and  notify  him  in  writing  to  appear  before  a  designated 
magistrate  at  a  time  and  place  to  be  specified  in  such  writing 
at  least  five  days  subsequent  to  the  date  of  such  notice  and 
upon  the  promise  in  writing  of  such  person  to  appear  at  such 
time  and  place,  such  officer  shall  forthwith  release  him  from 
custody.  Any  person  willfully  violating  such  promise  shall 
be  guilty  of  a  misdemeanor  regardless  of  the  disposition  of 
the  charge  upon  which  he  was  originally  arrested." 

The  alleged  illegality  of  the  commitment  on  which  Turck 
is  held  in  custody  is  set  forth  in  the  petition  for  the  writ,  in 
substance,  as  follows :  That  it  does  not  appear  upon  the  face 
of  the  proceedings  that  the  defendant  waived  his  right  to 
the  five  days'  time  provided  by  said  statute,  and  that  it 
does  not  appear  that  the  said  justice  of  the  peace  was  the 
most  accessible  magistrate  at  the  time  of  the  arrest  of  the 
defendant;  that,  in  fact,  John  B.  Cox,  the  said  justice  of 
the  peace,  was  not  at  the  time  and  place  of  arrest  of  the 
defendant  the  most  accessible  magistrate,  but  that  there  was 
then  and  there  a  magistrate  in  the  town  or  township  of 
Tustin,  in  the  county  of  Orange,  who  was  then  and  there 
located  at  a  point  nearer  and  more  accessible  to  the  defend- 
ant and  the  officer  arresting  him  at  the  time  of  his  arrest; 
that  upon  the  face  of  the  complaint  it  appears  that  the  de- 
fendant was  required  to  appear  before  the  said  justice,  and 
did  80  appear,  on  the  day  of  his  arrest,  and  that  the  five 
days  required  by  the  statute  had  not  elapsed.  By  reason 
of  the  facts  so  alleged,  petitioner  claims  that  said  Justice 
of  the  Peace  Cox  had  no  jurisdiction  to  entertain  said  com- 
plaint filed  with  him  on  the  twenty-eighth  day  of  January, 
1918,  and  had  no  jurisdiction  to  issue  the  alleged  commit- 
ment, and  that  therefore  said  commitment  is  void. 

Petitioner's  argument  begins  with  the  general  proposi- 
tion that  a  justice's  court  is  an  inferior  court,  whose  powers 
are  conferred  and  whose  duties  and  mode  of  procedure  are 
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prescribed  by  statute,  and  to  which  the  rule  applies  that  the 
evidence  of  its  proceedings  must  affirmatively  show  juris- 
diction of  the  person  of  the  defendant  and  of  the  subject 
matter.  The  rule  has  been  illustrated  in  a  series  of  cases, 
among  which  petitioner  especially  relies  upon  Ex  parte 
Kearny,  55  Cal.  212.  The  particular  application  of  the 
rule  in  that  case  was  that  the  court  determined  that  the 
alleged  offense  stated  in  the  complaint  in  the  police  court 
where  the  petitioner  was  convicted  did  not  constitute  any 
crime  against  the  law,  and  that  therefore  the  petitioner  was 
entitled  to  be  discharged  on  habeas  corpus.  In  Ex  parte 
Oreeiiall,  153  Cal.  767,  770,  [96  Pac.  804,  806],  the  court 
said:  ''It  has  been  the  uniform  practice  to  consider  on 
habeas  corpus  the  question  of  the  sufficiency  of  the  com- 
plaint in  such  inferior  courts,  and  to  discharge  the  prisoner 
where  such  complaint  failed  to  show  a  public  offense  under 
the  laws  of  the  state.'' 

The  courts  have  been  careful,  however,  not  to  extend  the 
principles  above  stated  so  far  as  to  interfere  with  the  use 
of  the  right  of  appeal  as  the  ordinary  remedy  of  a  defendant 
in  a  criminal  case.  "The  writ  of  habeas  corpus  is  not  in- 
tended to  review  the  regularity  of  the  proceedings  in  any 
case,  but  rather  to  restore  to  his  liberty  the  citizen  who  is 
imprisoned  without  color  of  law."  {In  re  Kowalsky,  73 
Cal.  120,  122,  [14  Pac.  399].)  '*A  writ  of  habeas  corpus 
cannot  be  made  the  vehicle  of  determining  mere  errors,  where 
a  conviction  has  been  had  and  the  commitment  thereon  is  in 
due  form.  If  the  court  below  had  no  jurisdiction  of  the 
offense  charged,  or  if  it  affirmatively  appears  by  the  record 
that  the  prisoner  was  tried  and  sentenced  for  the  commission 
of  an  act  which,  under  the  law,  constitutes  no  crime,  the 
judgment  is  void  and  the  prisoner  should  be  discharged." 
(Ex  parte  Miranda,  73  Cal.  365,  371,  [14  Pac.  888,  891].) 
In  Ex  parte  Turner,  75  Cal.  226,  [16  Pac.  898],  it  appeared 
that  in  a  police  court  the  petitioner  had  been  convicted  of 
a  misdemeanor.  The  judgment  did  not  recite  the  date  of 
the  offense  or  state  the  elements  of  the  crime  as  fully  as 
they  were  necessarily  stated  in  the  complaint.  Nevertheless 
the  petitioner  was  remanded,  the  court  saying:  **The  dis- 
tinction between  a  void  and  a  voidable  judgment  is  sometimes 
very  nice,  and  the  judgment  will  fall  under  the  one  class  or 
the  other  accordingly  as  it  is  regarded  for  different  pur- 
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poses.  •  •  •  After  trial  and  conviction  the  commitment  is 
of  a  higher  dignity  than  an  ordinary  commitment  holding 
to  answer.  This  is  true  with  courts,  both  of  special  or 
limited  jurisdiction  and  those  of  general  jurisdiction.  The 
judgment  of  a  court  of  inferior  jurisdiction  is,  to  a  great  ex- 
tent, as  far  beyond  the  reach  of  collateral  attack  by  the 
writ  of  habeas  corpus,  as  the  judgments  of  higher  courts  are. 
(Church  on  Habeas  Corpus,  sec.  240.)  ,  .  .  The  failure 
of  the  court  to  state  the  elements  of  the  crime  in  the  judg- 
ment as  fully  as  they  were  necessarily  stated  in  the  com- 
plaint does  not  render  the  judgment  void.  The  offense  is 
sufficiently  designated  in  the  judgment  To  entitle  the 
petitioner  to  a  discharge,  we  must  necessarily  assume  that 
the  record  of  conviction  fails  to  show  the  commission  of  any 
offense.  To  reach  this  conclusion,  we  should  have  to  resort 
to  a  hypercritical,  ovemice,  and  technical  examination  of 
the  commitment,  convert  the  writ  of  habeas  corpus  into  a  writ 
of  error,  and  defeat  the  ends  of  justice." 

Justices'  courts  have  jurisdiction  of  certain  public  offenses 
committed  within  the  several  counties  in  which  such  courts 
are  established,  including  "all  misdemeanors  punishable  by 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment." (Pen.  Code,  sec.  1425.)  The  offense  charged  against 
the  defendant  came  within  this  description.  (Vehicle  Act, 
sec.  32;  Stats.  1917,  p.  410.)  It  follows  that  the  justice's 
court  of  Santa  Ana  Township  had  jurisdiction  over  the  case 
here  in  question  immediately  upon  the  filing  of  the  com- 
plaint, unless  such  jurisdiction  was  excluded  by  reason  of 
the  provisions  of  subdivision  (c)  hereinabove  set  forth. 

Under  the  procedure  generally  applicable  in  criminal  ac- 
tions a  defendant  is  not  entitled  to  be  released  without  bail 
upon  his  mere  promise  to  appear  for  trial,  nor  will  such  re- 
lease ordinarily  be  permitted  by  an  arresting  officer  until  it 
is  so  ordered  by  the  court  or  magistrate.  It  was  for  the 
purpose  of  modifying  this  rule  in  a  particular  class  of  cases 
that  said  subdivision  (c)  of  section  22  was  enacted.  It  re- 
quires that  the  officer  give  the  stated  notice,  and  that  if  the 
defendant  make  a  written  promise  to  appear,  **snch  officer 
shall  forthwith  release  him  from  custody."  This  regula- 
tion has  to  do  with  the  rjntias  of  an  arresting  officer  and  the 
right  of  the  arrested  person  to  immediate  release  upon  com- 
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pliance  with  the  stated  conditions.  If  that  right  be  disre- 
garded and  the  defendant  be  compelled  to  submit  to  trial 
before  five  days  have  elapsed,  he  objecting  thereto,  then  and 
then  only  docs  the  procedui'e  of  the  court  conflict  with  the 
intent  and  purpose  of  the  statute.  But  it  would  be  strain- 
ing the  words  of  the  statute  so  as  to  cover  a  purpose  not 
intended  if  we  should  say  in  this  proceeding  that  the  judg- 
ment under  which  the  petitioner  stands  committed  is  void 
on  its  face  merely  because  that  judgment  does  not  affirma- 
tively declare  that  the  defendant  upon  his  appearance  be- 
fore the  justice  of  the  peace  on  the  day  of  his  arrest  waived 
his  right  to  the  five  days'  time  provided  by  said  statute, 
and  does  not  affirmatively  set  forth  that  the  said  justice  of 
the  peace  was  the  most  accessible  magistrate  at  the  time 
of  the  arrest.  The  judgment  does  declare  that  after  the 
arrest  of  the  defendant,  and  on  the  same  day,  the  defend- 
ant **  appeared  before  this  court  and  having  been  informed 
of  all  his  legal  rights,  and  the  complaint  in  this  action  hav- 
ing been  read  to  him,  defendant  pleaded  guilty."  It 
further  appears  by  the  return  herein  that  the  defendant 
perfected  an  appeal  from  said  judgment  to  the  superior  court 
of  Orange  County;  that  the  superior  court  rendered  judg- 
ment of  affirmance  of  the  judgment  and  order  of  the  justice's 
court;  and  this  proceeding  was  instituted  to  prevent  the  en- 
forcement of  the  judgment  as  so  affirmed. 

Attached  to  the  sheriff's  return  in  this  proceeding  there 
is  an  affidavit  of  John  B.  Cox,  in  response  to  which  counter- 
affidavits  have  been  filed  on  behalf  of  petitioner.  It  is  not 
necessary  for  us  to  enter  into  an  extended  discussion  of  these 
affidavits.  Their  use  in  this  proceeding  or  their  considera- 
tion by  the  court  is  of  doubtful  propriety,  considering  the 
nature  of  this  proceeding.  The  statements  contained  in  the 
affidavits  refer  to  the  fact  that  the  township  of  Tustin  was 
nearer  to  the  place  of  defendant's  arrest  than  the  township 
of  Santa  Ana;  that  certain  conversations  by  telephone  and 
otherwise  took  place  between  the  justice  and  the  defendant 
and  the  arresting  officer.  Presumably  these  facts,  so  far 
as  they  were  at  all  admissible,  were  included  in  the  statement 
on  appeal  to  the  superior  court.  They  are  not  such 
matters  as  may  be  retried  by  affidavits  in  a  proceeding  like 
that  now  before  this  court.  It  has  been  held  in  this  state 
that  the  denial  of  a  trial  by    jury    is   merely    error   to   be 
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corrected  on  appeal,  and  does  not  go  to  the  jurisdiction  of 
the  court  so  that  it  may  be  inquired  into  on  habeas  corpus, 
except  in  those  cases  where  a  jury  cannot  be  waived,  and 
therefore  is  a  necessary  constituent  part  of  the  court.  {In 
re  Fife,  110  Cal.  8,  [42  Pac.  299].)  On  the  same  principle 
we  may  say  that  the  right  to  the  five  days'  notice  insisted 
upon  by  the  defendant  in  the  present  proceeding  and  the 
alleged  right  to  be  taken  before  another  justice  were  rights 
which  could  be  waived;  and  that  their  denial  by  the  justice's 
court  (if  they  were  denied)  was  merely  error  to  be  corrected 
on  appeal,  and  does  not  go  to  the  jurisdiction  of  the  court, 
which  alone  may  be  inquired  into  in  this  proceeding. 
It  is  ordered  that  the  petitioner  be  remanded. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2717.    Second  Appellate  District.— June  22,  1918.] 

COUNTY   OP  LOS  ANGELES,   Petitioner,   v.  JOHN   C. 
CLINE,  Sheriff,  etc.,  Respondent. 

Public  Opticers — Compensation  of  Sheriff  of  Los  Angeles  County 
— Delivering  Persons  to  State  Institutions — County  Money. — 
The  sheriff  of  the  county  of  Los  Angeles  is  not  entitled  to  retain 
for  his  own  use  moneys  received  by  him  from  the  state,  under 
sections  4175  and  4176  of  the  Political  Code,  for  delivering  prisoners 
and  insane  persons  to  state  institutions,  but  he  is  required  to  turn 
the  same  into  the  county  treasury,  since  the  ordinance  of  the  board  of 
supervisors  of  such  county  fixing  the  compensation  of  such  officer, 
passed  under  the  power  granted  by  the  freeholders'  charter  of  that 
county,  is  the  measure  of  the  right  to  compensation. 

APPLICATION  for  a  Writ  of  Mandamus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  to  compel  a  sheriff  to  pay  into  the  county 
treasury  fees  received  by  him  from  the  state  in  delivering 
prisoners  and  insane  persons  to  state  institutions. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  J.  Hill,  County  Counsel,  and  David  E.  Faries,  for 
Petitioner. 

Frank  Domin^ez,  George  Sanders,  Milton  M.  Cohen, 
and  Gesner  Williams,  for  Respondent. 

SHAW,  J. — In  mandate.  Respondent  is  sheriff  of  Los 
Angeles  County,  having  been  elected  to  said  office  at  the 
general  election  in  1914.  At  the  time  of  his  election,  and 
ever  since,  Los  Angeles  County  has  operated  under  a  free- 
holders' charter,  which  provides  that  the  board  of  supervi- 
sors shall  by  ordinance  fix  the  compensation  of  all  elective 
officers,  which  includes  the  sheriff.  On  June  2,  1913,  said 
board,  by  an  ordinance  duly  passed  pursuant  to  the  power 
so  granted,  fixed  the  salary  of  the  sheriff  of  said  county  at 
the  sum  of  four  thousand  dollars  per  year,  which,  as  therein 
declared,  was  in  full  compensation  for  the  performance  of 
all  official  services  required  by  law.  The  charter  provided: 
**That  all  fees  collected  by  any  county  officer,  board  or  com- 
mission shall  be  paid  into  the  county  treasury  on  the  first 
Monday  of  each  calendar  month,  together  with  a  detailed 
statement  of  the  same  in  writing,  a  duplicate  copy  of  which 
shall  be  filed  with  the  auditor  at  the  same  time.** 

In  the  month  of  February,  1918,  for  services  rendered  by 
respondent  as  such  sheriff  covering  the  time  necessarily  con- 
sumed in  delivering  prisoners  and  insane  persons  to  state 
institutions,  he  received  from  the  state  the  sum  of  $496. 
The  question  involved  is  whether  or  not  respondent  is, 
as  he  claims,  entitled  to  retain  said  sum  so  received, 
for  his  own  use,  or  required  to  turn  the  same  into  the 
county  treasury  and  file  therewith  a  detailed  statement  of 
the  same  in  writing,  and  also  file  a  duplicate  copy  thereof 
with  the  auditor.  Respondent's  refusal  to  comply  with  said 
provision  of  the  charter  is  based  upon  sections  4175  and 
4176  of  the  Political  Code,  which  provide  that  there  shall 
be  allowed  to  the  sheriff  by  the  state,  to  be  retained  by  him 
for  his  own  use,  a  per  diem  of  five  dollars  for  the  time 
necessarily  consumed  in  delivering  prisoners  and  insane  per- 
sons to  state  institutions  to  which  they  have  been  legally  com- 
mitted. On  the  other  hand,  petitioner  insists  that  the 
ordinance  is  the  measure  of  respondent's  right  to  compensa- 
tion, and  that,  since  the  ordinance  fixes  his  salary  at  four 
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thousand  dollars  per  year  in  full  compensation  for  his  ser- 
vices and  the  charter  requires  all  fees  earned  or  collected 
by  him  for  official  services  rendered  to  be  turned  into  the 
county  treasury,  such  fees  so  earned  and  received  belong  to 
the  county. 

In  our  opinion,  petitioner's  contention  must  be  sustained. 
The  charter,  adopted  under  and  pursuant  to  the  provisions 
of  section  71/^,  article  XI,  of  the  constitution,  in  express 
terms  authorizes  the  board  of  supervisors  by  ordinance  to 
fix  the  compensation  of  such  sheriff,  and  under  the  power 
so  granted  the  board  did  fix  such  salary,  declaring  it  to  be  in 
full  compensation  for  all  services  which  the  sheriflf  was  re- 
quired by  law  to  perform,  and,  as  declared  by  the  charter, 
all  fees  received  by  him  from  any  source  for  services  which 
he  was  required  to  perform  should  be  paid  into  the  county 
treasury.  Under  the  provisions  of  the  constitution,  charter, 
and  ordinance,  there  would  seem  to  be  no  question  as  to  the 
county  being  entitled  to  the  fees  so  received  by  the  sheriflf 
for  the  services  rendered.  Hence,  while  the  sheriflf  is  still 
entitled,  under  said  sections  4175  and  4176,  to  collect  from 
the  state  the  per  diem  therein  provided  for  his  time  consumed 
on  behalf  of  the  state  in  performing  the  duty  imposed,  the 
moneys  so  received  belong  to  the  county.  Under  the  ordi- 
nance passed  pursuant  to  charter  provisions,  the  time  of 
the  sheriflf  consumed  in  the  performance  of  his  official  duties 
belongs  to  the  county,  and  his  earnings  in  the  performance 
thereof,  like  those  of  any  other  employee,  belong  to  the  em- 
ployer. This  conclusion  finds  ample  support  in  cases  de- 
cided by  the  courts  of  this  state,  among  which  are  those  of 
Adams  v.  San  Francisco,  50  Cal.  117,  County  of  Santa 
Clara  v.  Branham,  77  Cal.  592,  [20  Pac.  75],  In  the  Matter 
of  Dodge,  135  Cal.  512,  [67  Pac.  973],  and  County  of  San 
Diego  v.  Schwartz,  145  Cal.  49,  [78  Pac.  231],  all  of  which 
involved  like  questions  and  which  were  decided  in  accordance 
with  the  views  herein  expressed. 

The  alternative  writ  of  mandate  heretofore  issued  is  made 
peremptory. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  19,  1918, 

•7  OaL  App.-^9 
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[Ciy.  No.  2349.    Firtt  AppeDate  District.— June  22,  1918.] 

HOLLAND-MEISELL   COMPANY    (a   Corporation),   Re- 
epondent,  v.  J.  A.  KELLY,  Appellant. 

Action  fob  Goods  Sold — Pubohase  prom  Agent — Right  to  Sub — Es- 
toppel.— In  an  action  on  an  account  for  goods  sold  by  plaintiff  as 
agent,  the  defendant  is  estopped  from  asserting  that  plaintiff  had 
not  the  right  to  sue  on  the  elaim,  where  he  bought  with  knowledge 
that  bj  plaintiff's  agencj  contract  plaintiff  guaranteed  payment 
within  a  certain  time,  regardless  of  whether  he  received  payment 
from  the  defendant  or  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

TJ.  Grant  Hayden,  for  Appellant. 

Short  &  Sutherland,  and  Carl  E.  Lindsay,  for  Respondent 

BEASLY,  J.,  pro  *em.— The  Holland-Meisell  Company 
had  judgment  against  Kelly  for  $635.25  on  October  1,  1917, 
from  which  Kelly  appeals.  The  plaintiff  was  the  agent  of 
the  Grand  Lake  Company,  a  paper  manufacturing  concern 
of  the  state  of  Maine,  under  an  agreement — ^the  terms  of 
which  were  known  to  Kelly — ^by  which  the  Holland-Meisell 
Company  was  held  responsible  for  the  solvency  of  all  credit 
extended  by  it  in  the  state  of  California  upon  sales  of  goods 
of  the  Grand  Lake  Company.  By  the  terms  of  this  contract 
the  plaintiff  guaranteed  the  payment  of  all  accounts  for  goods 
of  the  Grand  Lake  Company  sold  by  it  within  seventy-five 
days  from  the  date  of  sale,  and  agreed  to  pay  for  all  goods 
taken  from  consigned  stock  of  the  Grand  Lake  Company 
within  seventy-five  days  whether  or  not  it  had  received  pay- 
ment therefor  from  the  customer.  Kelly  had  been  a  mem- 
ber of  the  Holland-Meisell  Company  when  this  contract  was 
entered  into,  and,  as  we  have  said,  was  familiar  with  the 
obligations  of  the  Holland-Meisell  Company  to  the  Grand 
Lake  Company  under  the  contract.  The  complaint  was  upon 
an  account  for  paper  sold  and  delivered  from  stock  in  the 
possession  of  the  plaintiff  under  its  contract  with  the  Grand 
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Lake  Company.  Kelly  answered  the  complaint  with  a  cross- 
complaint,  in  which  he  set  up  that  the  plaintiff  was  the 
agent  of  the  Grand  Lake  Company  in  all  the  transactions  set 
forth  in  the  complaint,  and  that  as  such  agent  it  had  sold 
to  him  a  carload  of  paper,  which  the  Grand  Lake  Company 
had  refused  to  deliver,  to  his  damage  in  a  sum  considerably 
larger  than  the  amount  of  the  judgment  afterward  given 
against  him. 

The  defense  may  be  treated  as  an  answer  to  the  plaintiff's 
claim,  upon  the  ground  that  the  HoUand-Meisell  Company 
is  not  the  true  party  in  interest  and  that  the  action  should 
have  been  begun  in  the  name  of  the  Grand  Lake  Company, 
and,  upon  the  cross-complaint,  as  an  assertion  of  a  claim  for 
damages  to  offset  the  demand  sued  upon. 

Upon  the  first  phase  of  the  defense  it  may  be  said  that  as 
Kelly  was  thoroughly  informed  as  to  the  obligations  assumed 
by  the  HoUand-Meisell  Company  upon  the  sale  to  him  of 
the  goods  declared  upon  in  the  complaint,  and  knew  that 
when  that  company  sold  him  these  goods  it  became  obligated 
to  the  Grand  Lake  Company  to  pay  for  the  same  whether 
he  paid  the  HoUand-Meisell  Company  or  not,  he  is  clearly 
estopped  from  asserting  that  the  plaintiff  had  not  the  right 
to  sue  him  on  this  claim. 

The  carload  sale  was  first  discussed  between  Kelly  and  the 
plaintiff  on  or  about  the  sixteenth  day  of  November,  1915, 
and  a  verbal  understanding  seems  to  have  been  reached  be- 
tween them  at  that  time  that  a  carload  of  paper  should  be 
purchased  by  Kelly  from  the  Grand  Lake  Company,  to  be 
delivered  some  time  in  February  of  the  following  year.  The 
price  of  the  carload  was  such  that  a  verbal  agreement  to  pur- 
chase the  same,  in  the  absence  of  delivery  of  a  part  thereof 
or  part  payment  of  the  purchase  price,  would  have  been  in- 
valid under  the  statute  of  frauds.  The  trial  court  was, 
therefore,  placed  in  the  position  where  it  was  necessary  for 
it  to  deduce  the  contract,  if  one  was  entered  into,  from  the 
correspondence  of  the  parties  embraced  in  a  great  many 
letters  which  were  introduced  in  evidence.  It  would  be 
necessary,  in  order  to  understand  the  position  in  which  the 
trial  court  was  placed  in  construing  these  letters,  to  embrace 
practically  the  whole  series  in  this  opinion,  and  in  the  in- 
terest of  brevity  we  do  not  feel  justified  in  so  doing.  It 
seems  suflficient  for  us  to  say  on  this  point  that,  reading  the 
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letters  as  a  whole,  it  was  evident  that  Mr.  Kelly  and  Mr. 
Holland  undertook  to  secure  a  carload  of  paper  for  Kelly 
from  the  Grand  Lake  Company  for  delivery  in  February 
at  the  price  of  the  goods  as  it  existed  at  the  time  of  their 
conversation  in  November.  This  is  shown  suflSciently  for 
present  purposes  by  four  or  five  quotations  from  letters  that 
passed  between  the  parties. 

On  November  15,  1915,  Kelly  wrote  to  the  plaintiff  cau- 
tioning it  to  be  sure  to  protect  him  against  the  bag  prices 
as  they  existed  at  that  time.  In  answer  to  this  letter  the 
plaintiff  informed  Kelly:  **We  are  placing  with  the  Grand 
Lake  Company  a  car  of  bags  at  present  price,  to  be  delivered 
to  you  in  February."  On  December  2,  1915,  the  plaintiff 
again  wrote  to  Kelly,  saying:  **The  writer  placed  your  order 
with  the  Grand  Lake  Company  something  over  a  week  ago 
with  the  old  price.  I  say  old  price  because  we  received  an 
advance  of  10-5  per  cent  Monday.  As  to  their  acceptance 
we  will  advise  you  as  soon  as  we  get  word  if  the  car  of  bags 
are  accepted  by  the  Grand  Lake  Company,"  etc.  On  De- 
cember 15,  1915,  the  plaintiff  also  wrote  to  the  defendant 
saying  that  they  did  not  believe  there  would  be  any  question 
but  that  Kelly  would  be  protected  on  the  price,  as  the  order 
was  placed  before  the  advance,  and  the  Holland-Meisell 
Company  did  not  see  any  chance  of  the  Grand  Lake  Com- 
pany repudiating  it. 

In  the  agreement  between  Holland  and  Kelly  there  had 
been  no  exact  specification  of  the  varieties  of  paper  ordered 
by  Kelly,  and  in  response  to  a  suggestion  made  by  the  plain- 
tiff in  a  letter  dated  December  6,  1915,  Kelly  sent  to  the 
plaintiff  a  blanket  order  for  a  forty  thousand  pound  car  of 
grocers'  bags.  This  order  specified  that  Kelly  confirmed  the 
verbal  order  given  to  Holland  on  November  16th,  and  said 
that  specifications  for  the  car  would  follow  in  a  week  or  so. 

Practically  this  illustrates  the  character  of  the  correspond- 
ence between  these  parties.  The  Holland-Meisell  Company 
now  contends  that  it  had  no  authority  to  sell  a  carload  of 
paper  except  subject  to  confirmation  of  the  manufacturers, 
and  that  all  they  undertook  to  do  was  to  order  the  goods  from 
the  Grand  Lake  Company  subject  to  confirmation  by  the 
latter.  It  appears  from  the  contract  that  carload  orders  were 
to  be  taken  by  the  Holland-Meisell  Company  subject  to 
credit  regulations  of  the  Grand  Lake  Company.     Wc  have 
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read  all  this  correspondence  with  care,  and  are  unable  to  say 
that  the  construction  placed  thereon  by  the  trial  court  was 
not  correct.  It  seems  to  us  indeed  that  Mr.  Holland,  a 
former  partner  of  Mr.  Kelly,  was  endeavoring  to  secure 
for  the  latter  a  carload  of  paper  at  the  prices  as  they  existed 
in  November,  when  the  prices  were  gradually  rising,  and 
that  Mr.  Kelly,  having  found  that  the  Holland-Meisell  Com- 
pany was  unable  to  do  this,  laid  the  foundation  for  his  cross- 
complaint  in  this  action.  Indeed,  the  verity  of  this  view 
seems  apparent  from  one  of  his  letters  to  plaintiff,  a  portion 
of  which  is  as  follows:  ''It  seems  taking  quite  an  unfair  ad- 
vantage of  your  firm,  but  it  will  put  you  in  a  much  better 
shape  to  go  to  the  Grand  Lake  Company  and  insist  upon 
them  filling  this  order  when  you  can  show  them  that  we 
are  withholding  practically  $500  from  your  firm  as  a 
guarantee  that  you  will  live  up  to  your  contract.  We,  of 
course,  expect  that  you  will  deduct  this  from  your  report  to 
the  Grand  Lake  Company  so  it  will  not  seriously  interfere 
with  your  own  affiairs."  This  last  quotation  seems  to  us 
conclusive  as  to  the  intention  of  the  parties,  and  it  does  not 
appear  to  us  that  the  plaintiff  ever  undertook  to  make  to 
Kelly,  or  that  he  ever  understood  that  it  was  making  to  him, 
an  outright  sale  of  the  carload  of  goods,  but  rather  that  it 
was  simply  placing  an  order  subject  to  confirmation  by  the 
Grand  Lake  Company. 
The  judgment  is  aflSrmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  iem.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  22,  1918. 
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[CiT.  No.  2025.    First  Appellate  District.— June  24,  1918.] 

CITY  OP  OAKLAND  (a  Municipal  Corporation),  Respon- 
dent,  V.  EDSON  F.  ADAMS  et  al.,  Appellants. 

Eminent  Domain  —  Description  of  Land  —  Pleading — Reference  to 
Deed. — In  a  proceeding  in  eminent  domain  by  the  city  of  Oakland 
to  condemn  defendants'  property  for  a  public  park,  a  reference  in 
the  complaint  to  a  deed  from  the  Oakland  Waterfront  Company 
to  the  city  of  Oakland,  which  deed  described  the  westerly  line  of  the 
park  lands  as  the  easterly  line  of  Bancho  San  Antonio,  as  finally 
determined  and  patented  to  V.  and  D.  Peralta  by  the  United  States 
of  America,  between  stations  131  and  134,  and  which  described  the 
easterly  line  of  the  Peralta  grant  of  the  San  Antonio  Rancho  be- 
tween the  stations  as  the  meandering  line  along  the  west  shore  of 
San  Antonio  Creek  at  the  line  of  ordinary  high  water,  had  the  same 
effect  as  if  the  description  were  incorporated  in  the  complaint. 

Id. — Description  of  Land — Uncertainty  as  to  One  Boundary — Refer- 
ence TO  Instruments. — In  such  a  proceeding,  where  the  complaint 
alleged  that  the  tract  sought  to  be  condemned  was  the  whole  of  an 
entire  tract,  and  three  boundaries  thereof  were  described  with  cer- 
tainty, except  as  to  the  length  of  two  of  them,  the  pleading  suffi- 
ciently informed  the  defendants  of  the  land  the  plaintiff  sought  to 
take,  where  the  remaining  boundary  was  described  with  reference 
to  other  instruments. 

Id. — Evidence  —  Testimony  of  Defendant  —  Intention  in  EkEcriNo 
Fence — Question  fob  Jury. — In  such  a  proceeding,  the  question 
of  construction  of  the  testimony  of  one  of  the  defendants,  who 
erected  a  fence  on  the  property,  as  to  whether  it  was  his  intention 
to  thereby  mark  the  boundary,  was  for  the  jury,  and  any  knowl- 
edge gained  by  them  in  viewing  the  property  was  independent  evi- 
dence, which  they  might  take  into  consideration. 

Id. — ^Location  of  Boundaries— Duty  of  Court. — In  such  a  proceeding, 
the  court  should  determine  the  boundaries  of  the  land  sought  to  be 
condemned  and  locate  such  boundaries  upon  the  ground. 

Id. — Failure  to  Locate  Boundaries  —  Harmless  EkROR. — In  such  a 
proceeding,  where  the  jury  found  the  boundary  of  the  property  to 
be  at  fence  line,  and  the  court  adopted  such  finding,  and  the  jury 
evidently  based  its  verdict  on  such  line,  the  failure  to  locate  the 
boundaries  on  the  ground  waa  harmless  error. 

Id,— Description  of  Property  —  Failure  of  Plaintiff  to  Introduce 
Evidence — Subsequent  Proof  by  Dependants — Erroneous  Denial 
OF  Nonsuit  Harmless  Error. — ^Whcre,  in  such  a  proceeding,  the 
plaintiff  rested  its  case  without  introducing  any  evidence  to  identify 
the  land  described  in  the  complaint,  and  the  sufficient  instrument! 
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were  subsequentlj  introduced  bj  the  defendants,  and  much  evidence 
was  taken  as  to  the  location  of  the  boundary  line,  including  the  ex* 
amination  of  the  premises  bj  the  court  and  jury,  there  was  no  error, 
in  Tiew  of  section  4Mt  of  article  VI  of  the  constitution,  in  denying 
ft  motion  for  nonsuit  at  close  of  plaintiff's  testimony. 

Id. — APPEAIr— IlCPBOPEB   QUESTIONS — FAILURE   TO    REQUEST   ADMONITION 

TO  Disregard — Insufficient  Ground  for  Reversau — ^In  such  a 
proceeding,  it  cannot  be  urged  on  appeal  that  certain  questions  asked 
of  expert  witnesses  were  injurious  for  the  reason  that  they  placed 
before  the  jury  certain  facts,  where  no  request  was  made  for  an 
admonition  to  the  jury  to  disregard  the  implications. 

Id. — Limitation  of  Cross-examination  of  Expert  Witness — Discre- 
tion NOT  Abused. — In  such  a  proceeding,  it  was  not  an  abuse  of 
discretion  to  refuse  to  permit  an  expert  witness  to  answer  questions 
on  cross-examination  as  to  the  character  of  the  property  and  its  suit- 
ability for  residence  purposes,  where  the  matter  had  already  been 
gone  into. 

Id. — ^Valui  of  Land — Proposed  Use  by  City — Improper  Element. — 
In  such  a  proceeding,  an  objection  to  a  question  asked  of  one  of  de- 
fendants' expert  witnesses  whether  in  estimating  value  he  considered 
the  purpose  for  which  the  city  was  endeavoring  to  acquire  the  land 
was  properly  sustained. 

Id. — Interest  of  Witness  in  Adjacent  Land — Proper  Question. — 
In  such  a  proceeding,  it  was  error  to  sustain  an  objection  to  a  ques- 
tion asked  of  a  real  estate  agent,  who  had  estimated  values  for  the 
eity,  as  to  whether  he  was  interested  in  the  sale  of  land  that  would 
be  benefited  by  the  park,  but  such  error  vras  harmless  where  the 
jury  did  not  adopt  his  estimate  of  value. 

Id. — Knowledge  of  Geology  of  Estuary. — In  such  a  proceeding,  where 
an  expert  witness  testified  that  in  fixing  value  of  the  property  he 
took  into  consideration  the  depth  of  the  mud  and  marsh  portion 
of  it  and  the  cost  of  filling,  there  was  no  error  in  not  permitting 
him  to  give  an  answer  to  the  general  question  of  his  knowledge  of 
the  geology  of  the  estuary  in  question. 

Id. — ^Location  of  Boundary  —  Duty  of  Dependants  —  Harmless  In- 
struction.— In  such  a  proceeding,  the  defendants  were  not  harmed 
by  an  instruction  that  the  duty  to  prove  the  location  of  the  bound- 
ary line  of  the  property  rested  upon  the  defendants,  since  the  com- 
plaint sufficiently  described  the  property,  and  the  court  and  jury  in 
hearing  the  evidence  definitely  found  the  boundaries. 

APPEAL  from  a  judgment  of   the    Superior    Court   of 
Alameda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  P.  O'Brien,  for  Appellants* 

Paul  C.  Morf,  City  Attorney,  and  John  J.  Earle,  Deputy 
City  Attorney,  for  Respondent. 

BBASLY,  J.,  pro  tern. — In  this  eminent  domain  proceed- 
ing by  which  defendants'  property  was  condemned  by  the 
city  of  Oakland  for  a  public  park,  the  judgment  is  attacked 
on  this  appeal  by  the  defendants  on  the  ground  that  the  de- 
scription of  the  property  found  in  the  complaint  is  in- 
sufficient ''The  complaint,"  says  appellants'  counsel  in  his 
reply  brief,  "does  not  specifically  describe  the  easterly 
boundary  of  this  land,  but  it  refers  to  a  deed  made  by  the 
Oakland  Waterfront  Company  to  the  city  of  Oakland  for  such 
description.  This  deed  fixes  the  easterly  boundary  as  being 
the  easterly  line  of  the  Rancho  San  Antonio  as  finally  con- 
firmed and  patented  to  V.  and  D.  Peralta  between  stations  131 
and  134.  .  .  .  Nowhere  in  the  patent  are  stations  131  or 
134  or  intervening  stations  mentioned  or  referred  to."  The 
reference  to  the  Oakland  Waterfront  Company's  deed  to 
the  city  of  Oakland  as  matter  of  description  has  the  same 
effect  as  if  the  description  were  incorporated  in  the  com- 
plaint. {Vance  v.  Fore,  24  Cal.  435.)  This  deed  describes 
the  westerly  line  of  the  park  lands  as  the  easterly  line  of 
Rancho  San  Antonio,  as  finally  determined  and  patented  to 
V.  and  D.  Peralta  by  the  United  States  of  America,  between 
stations  131  and  134;  and  the  easterly  line  of  the  Peralta 
grant  of  the  San  Antonio  Rancho  between  the  stations  men- 
tioned was  described  in  the  patent  as  follows:  ** Thence 
meandering  the  west  shore  of  San  Antonio  creek  at  the  line 
of  ordinary  high  water"  to  a  station.  Under  the  authority 
of  OaklamL  v.  Oakland  Waterfront  Co.,  118  Cal.  160,  [50  Pac. 
277],  and  City  of  Oakland  v.  Wheeler,  34  Cal.  App.  442, 
[168  Pac.  23],  this  description  must  be  held  sufficient  so  far 
as  the  complaint  is  concerned. 

It  was  further  alleprcd  in  the  (complaint  that  the  tract 
sought  to  be  condemned  was  the  whole  of  an  entire  tract, 
and  three  boundaries  of  this  tract  were  admittedly  described 
with  certainty  except  as  to  the  length  of  two  of  them.  What 
may  be  called  the  two  side-lines  extending  from  the  Fallon 
Street  or  western  frontage  of  the  property  sought  to  be  con- 
demned to  the  easterly  line  thereof,  which  is  the  line  in  dis- 
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pute,  were  described  as  so  many  feet  more  or  less  in  length ; 
and  this  easterly  boundary — which  may  be  called  an  end-line 
of  the  tract  for  convenience — would  have  been  left  uncertain 
but  for  the  references  to  the  other  deed  and  the  patent,  and 
the  description  of  this  line  in  the  patent  as  the  meander  line  of 
ordinary  high  tide  of  San  Antonio  Creek,  which  is  a  tide- 
water stream.  But  these  references,  taken  with  the  allega- 
tion that  the  tract  as  a  whole  was  to  be  condemned,  were 
sufficient  in  the  complaint  to  inform  the  defendants  ac- 
curately of  the  land  the  plaintiff  sought  to  take. 

As  contended  in  the  case  of  City  of  Oakland  v.  Wheeler, 
$upra,  so  here  it  is  claimed  that  the  line  could  not  be  located 
on  the  ground.  The  force  of  this  objection  is  weakened  by 
the  fact  that  the  city  soug]it  to  condemn  the  whole  of  de- 
fendants' tract,  and  that  they  themselves,  as  one  of  them 
testified,  knew  their  land  extended  to  the  Peralta  line,  and 
had  always  paid  taxes  on  and  claimed  all  the  land  to  the 
Peralta  line.  As  in  the  case  of  City  of  Oakland  v.  Wheeler, 
so  here,  certain  engineers  testified  that  the  line  of  the  land 
could  not  be  located  on  the  ground  by  the  description;  but 
the  court  and  jury  visited  and  inspected  the  premises. 
What  they  found  or  saw  does  not  appear  in  the  record. 
There  was  some  evidence  as  to  the  location  of  this  tide  line 
ui)on  the  ground.  There  was  also  a  fence  on  the  property 
erected  by  the  defendant,  Edson  P.  Adams,  which  the  jury 
found  in  a  special  verdict,  in  answer  to  a  question  submitted 
to  them,  was  the  Peralta  line,  and  this  Peralta  line,  as  we 
have  seen,  was  the  line  of  ordinary  high  tide.  It  does  not 
appear  that  the  jury  may  not  have  been  able  to  determine 
for  themselves  upon  an  inspection  of  the  property  that  this 
fence  was  erected  upon  this  line,  the  natural  place  for  a 
fence  marking  the  boundary  of  a  man's  property  to  be.  It 
is  true  that  Mr.  Adams  testified  that  he  did  not  erect  the 
fence  for  this  purpose,  and  gave  various  reasons  which,  it 
is  claimed,  show  that  he  did  not  erect  it  with  the  intention 
of  placing  it  upon  the  boundary  of  the  defendant's  prop- 
erty; but  the  question  of  the  construction  of  this  testimony 
and  what  they  saw  when  they  visited  the  premises,  and  of 
the  weight  and  construction  of  other  testimony  on  this  sub- 
ject, was  for  the  jury.  It  is  well  settled  in  this  state  that 
knowledge  gained  by  the  court  from  a  view  of  the  premises 
is  independent  evidence,  to  be  taken  into  consideration  in 
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determining  the  issues  of  the  case.  {People  v.  Milner,  122 
Cal.  171,  [54  Pac.  833] ;  Hation  v.  Oregg,  4  Cal.  App.  537, 
[88  Pac.  592].) 

**If  a  finding  of  fact  is  based  upon  a  reasonable  inference, 
it  is  not  within  the  power  of  this  court  to  set  it  aside  any 
more  than  it  is  within  its  power  to  set  aside  any  other  find- 
ing supported  by  sufficient  legal  evidence,  for  a  finding  of 
fact  based  upon  reasonable  inferences  drawn  from  facta 
proved  with  legal  sufficiency  is  as  much  and  as  completely 
as  any  other  finding  of  fact  a  finding  based  upon  good  and 
sufficient  evidence."  {Ryder  v.  Bamtberger,  172  Cal.  791, 
[158  Pac.  753].)  If  the  court  and  jury  discredited  Mr. 
Adams'  explanation  as  to  this  fence,  and  found  evidences 
upon  the  ground  which  indicated  that  the  fence  was  actually 
placed  upon  the  high-tide  line,  their  finding  in  that  respect 
cannot  be  here  reviewed ;  and  it  may  be  added  that  the  jury 
found  this  fence  line  to  be  the  Peralta  grant  line,  and  that 
the  court,  in  findings  made  up  by  it,  adopted  this  finding  of 
the  jury. 

The  appellants  contend  that  the  court  and  not  the  jury 
should  have  determined  the  boundaries  of  the  land  sought  to 
be  condemned  and  have  located  these  boundaries  upon  the 
ground.  While  it  may  be  said  that  the  court  should  have 
done  this  under  well-settled  authorities  in  this  state  {Voile jo 
etc.  R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  545,  [147  Pac.  238] ; 
City  of  Oakland  v.  Pacific  Coast  Lumber  Co.,  171  Cal.  392, 
[153  Pac.  705]  ;  San  Joaquin  Irr.  Co.  v.  Stevenson,  26  Cal. 
App.  274,  [147  Pac.  254]),  nevertheless,  as  the  JU17  found 
the  boundary  to  be  at  the  fence  line,  and  as  the  court  sub- 
sequently adopted  that  finding  as  a  fact,  and  as  the  juiy 
evidently  based  its  verdict  for  damages  done  to  the  defend- 
ants upon  that  line,  no  harm  can  possibly  have  come  to  the 
defendants  by  reason  of  the  court  not  following  the  course 
which  the  defendants  insist  it  should  have  pursued  in  settling 
the  location  of  the  boundary.  The  question  of  the  sufficiency 
of  this  description  was  raised  in  many  ways  during  the  trial, 
but  all  these  objections  are  answered  by  the  foregoing  con- 
siderations. 

At  the  close  of  plaintiflF's  testimony  the  defendants  made  a 
motion  for  a  nonsuit.  The  plaintiff  had  rested  its  case 
without  introdncinir  any  evidence  whatever  to  identify  the 
land  described  in  the  complaint.    It  may  be  conceded,  al- 
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though  we  do  not  so  decide  on  this  record,  that  the  plaintiff 
should  have  introduced  in  evidence  the  deed  of  the  Oakland 
Waterfront  Company  to  the  city  of  Oakland,  and  the 
Peralta  grant  from  the  United  States  government  heretofore 
referred  to,  at  least  before  resting  its  ease ;  but  these  instru- 
ments were  subsequently  offered  in  evidence  by  the  defend- 
ants, and  much  evidence  was  taken  as  to  the  location  of  the 
boundary  line,  including  the  examination  of  the  premises  by 
the  court  and  jury.  We  have  examined  this  entire  record 
with  care,  and  it  seems  to  us  that,  conceding  that  the  de- 
fendants' motion  for  a  nonsuit  should  have  been  granted, 
nevertheless  this  case  comes  squarely  within  section  4^^  of 
article  VI  of  the  constitution,  providing  that  no  judgment 
shall  be  set  aside  in  any  case  for  any  error  as  to  any  matter 
of  procedure  unless,  after  an  examination  of  the  entire 
cause,  including  the  evidence,  the  court  shall  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in  a  miscarriage  of 
justice.  An  examination  of  the  record  here  fails  to  indicate 
that  sufficient  damages  were  not  awarded  by  the  jury  to  the 
defendants,  nor  does  it  appear  from  an  examination  of  the 
entire  cause,  including  the  evidence,  that  there  has  been  in 
any  other  respect  a  miscarriage  of  justice.  It  seems  to  us 
that  even  conceding  defendants'  position  as  to  the  error  of 
the  court  in  denying  their  motion  for  a  nonsuit,  this  is  on 
that  point  a  proper  case  for  the  application  of  the  constitu- 
tional provision. 

The  appellants'  next  ground  for  reversal  is  that  their  ob- 
jection to  a  question  asked  on  cross-examination  of  one  of 
their  expert  witnesses  as  to  the  value  of  the  land  was  im- 
properly overruled.  The  question  was  whether  or  not  the 
witness'  opinion  of  the  value  of  the  property  would  be 
affected  if  it  were  shown  that  six  acres  of  property  situate  in 
the  neighborhood  of  the  property  sought  to  be  condemned 
had  been  sold  on  December  4,  1905,  to  the  city  of  Oakland 
by  the  defendants  for  the  sum  of  fifteen  thousand  dollars. 
The  witness  answered,  **No."  Of  course,  this  answer  could 
not  have  injured  defendants;  but  the  defendants  complain 
that  the  question  itself  was  injurious  to  them  in  that  by  means 
thereof  the  city  attorney  got  before  the  jury  the  fact  that 
they  had  sold  to  the  city  of  Oakland  a  similar  piece  of  prop- 
erty for  a  much  lower  price  than  that  claimed  by  them  for 
the  property  sought  to  be   taken  in    this   proceeding.     The 
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answer  to  this  is  that  the  court  was  not  asked  to  admonish 
the  jury  to  disregard  the  implication  of  the  question. 

Another  similar  question  objected  to  by  the  defendants 
was  whether,  if  it  should  be  shown  to  the  witness  that  the 
property  was  assessed  by  the  assessor  of  the  city  of  Oakland  at 
the  sum  of  five  thousand  five  hundred  dollars,  that  would  aflPect 
his  estimate  of  value.  The  witness  answered  that  it  would  not, 
and  added  to  his  answer  an  explicit  and  lengthy  statement 
of  the  reasons  supporting  his  opinion  as  to  the  market  value 
of  the  land. 

Again,  the  defendants  complain  that  the  question  was  an 
attempt  to  get  before  the  jury  evidence  of  what  the  prop- 
erty had  been  assessed  for  by  the  city  of  Oakland,  and  thus 
to  prejudice  their  judgment  as  to  its  value.  But  as  with  the 
former  question  the  defendants  did  not  ask  the  court  to  in- 
struct the  jury  to  disregard  the  insinuation  contained  therein, 
and  cannot  now  complain  of  the  effect  that  may  have  been 
produced  upon  the  jury  thereby. 

Mr.  Woodward,  one  of  plaintiff's  witnesses,  was  asked  if 
it  was  not  a  fact  that  certain  property  in  the  neighborhood 
of  the  property  sought  to  be  condemned  was  marsh-land  and 
all  built  in  and  improved  with  residences  and  business  prop- 
erty, and  the  further  question  if  it  was  not  a  fact  that  sub- 
stantial residences  existed  on  marsh-land  filled  in  on  Harrison 
Street.  Objections  to  these  questions  were  sustained  by  the 
court.  Mr.  Woodward  had  testified  in  chief  that  in  esti- 
mating the  value  of  the  land  sought  to  be  condemned  he  had 
taken  into  consideration  the  character  of  the  land ;  and  that 
his  objection  to  the  property  for  residence  purposes  was  not 
only  that  it  could  not  be  sewered  by  gravity,  but  also  be- 
cause it  was  generally  undesirable  for  residential  purposes, 
as  it  was  marsh  and  low  land.  This  would  indicate  that 
these  questions  should  have  been  answered.  But  this  wit- 
ness had  been  examined  at  great  length,  and  the  court  un- 
doubtedly, in  passing  upon  this  question,  as  appears  from  a 
colloquy  between  the  judge  and  the  defendants'  counsel,  was 
attempting  to  exercise  its  discretion  in  limiting  the  cross- 
examination  of  the  witness  within  reasonable  bounds.  The 
record  in  this  case  is  a  bill  of  exceptions;  questions  and 
answers  do  not  always  appear  therein,  and  much  of  the 
evidence  of  this  witness  on  cross-examination,  found  in  the 
record  in  narrative  form,  indicates  that  the  witness  may  have 
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been  asked  similar  questions  previously  which  were  per- 
mitted to  be  answered;  and  we  cannot  say  from  this  record 
that  the  trial  court  abused  its  discretion  when  it  refused 
upon  this  ground  to  permit  these  questions  to  be  answered 
Further,  it  may  be  said  that  it  was  the  duty  of  counsel  to 
point  out  to  the  court,  in  a  lengthy  trial  such  as  this,  and 
upon  a  ruling  based,  as  this  was,  upon  a  desire  to  limit  the 
examination,  the  fact — if  it  was  a  fact — that  the  question 
which  counsel  sought  to  have  answered  had  not  been  previ- 
ously asked.  This  is  especially  true  in  view  of  the  fact  that 
the  court,  in  sustaining  the  objection,  said:  **I  think  we 
went  over  this  ground  practically  the  other  day.  It  is  a 
matter  of  repetition." 

It  is  contended  that  three  witnesses,  called  by  the  plaintiff 
in  rebuttal  upon  the  question  of  value,  were  asked  to  give 
their  opinions  of  the  value  of  certain  land  which  is  essentially 
different  from  that  described  in  the  complaint.  It  is  suffi- 
cient in  answer  to  this,  without  reciting  these  very  long 
questions  in  this  opinion,  to  say  that  the  city  attorney  evi- 
dently attempted  in  the  question  to  ask  as  to  the  value  of  the 
property  as  bounded  on  the  easterly  side  by  the  fence  which 
was  afterward  found  by  the  jury  and  by  the  court  to  be  the 
easterly  boundary  line  of  the  property  sought  to  be  con- 
demned; but  whether  counsel  succeeded  in  doing  this  or  not 
he  did  ask  the  value  of  a  part  of  the  property  less  in  extent 
than  that  described  in  the  complaint,  and  also  less  than  that 
described  in  the  judgment  in  the  case.  This  he  had  a  per- 
fect right  to  do.  It  may  be  added  that  the  question  was 
asked  at  a  time  when  the  boundary  of  the  property  had  not 
been  definitely  settled,  nor  had  the  court  been  asked  up  to 
that  time  to  definitely  settle  this  boundary.  Counsel  were 
trying  the  case  upon  the  theory  evidently  that  the  jury  was 
to  settle  the  location  of  this  boundary  line.  That  being  so,  the 
questions  of  counsel  must  necessarily  have  been  somewhat 
indefinite  as  to  the  boundaries  of  the  property,  and  no  sub- 
stantial right  of  the  defendants  seems  to  have  been  trans- 
gressed by  the  answer  to  this  question. 

The  court,  it  is  claimed,  erred  in  sustaining  plaintiff's 
objection  to  the  following  question  asked  of  one  of  defend- 
ants' witnesses  on  cross-examination:  **When  you  made  your 
estimate  upon  the  value  of  this  property  did  you  consider  as 
a  basis  of  your  estimate  the  purposes  for  which  the  city  was 
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endeavoring^  to  acquire  itt"  There  is  a  fundamental  dis- 
tinction between  the  question  asked  in  the  case  of  Spring 
Valley  Water  Works  v.  Drinkliouse,  92  Cal.  528,  [28  Pac. 
681],  upon  which  counsel  rely,  and  the  question  above 
quoted.  It  was  shown  in  the  case  mentioned  that  the  land 
was  valuable  for  reservoir  purposes;  and,  of  course,  its 
value  for  reservoir  purposes  should  have  been  taken  into  con- 
sideration (as  was  there  held)  by  the  jury  in  fixing  the  value 
of  the  property.  But  here  it  does  not  appear  that  this  par- 
ticular property  had  any  distinct  value  for  park  purposes  over 
any  other  property  that  might  have  been  acquired  by  the  city 
of  Oakland;  at  least  we  find  nothing  in  the  record  indicat- 
ing that  it  had  such  distinctive  value.  It  does  not  seem  that 
the  fact  that  the  city  intended  to  acquire  this  property  and 
use  it  for  park  purposes  should  cause  it  to  be  penalized,  or 
that  the  increment  in  value  which  might  attach  to  it  because 
of  the  fact  that  the  city  desired  to  acquire  it  to  convert  it 
into  a  city  park  should  raise  its  value  to  the  city  for  that 
purpose.  We  think  the  objection  was  properly  sustained. 
Indeed,  it  appears  from  this  record  that  this  property  could 
only  be  made  suitable  for  park  purposes  by  an  expenditure  of 
a  great  deal  of  money  on  it.  We  think  the  value  to  be  placed 
on  property  situated  as  this  was  should  not  be  raised  because 
the  city  was  endeavoring  to  acquire  it  for  the  purpose  of  a 
public  park. 

A.  J.  Snyder,  a  real  estate  agent  who  had  estimated  the 
value  of  the  property  for  the  plaintifl*.  was  asked  if  he  was 
interested  in  the  sale  of  land  tiiat  would  be  benefited  if  the 
land  sought  to  be  condemned  was  acquired  for  park  purposes. 
An  objection  to  this  question  was  sustained.  This  objection 
should  have  been  overruled,  as  its  answer,  if  in  the  affirma- 
tive, would  have  shown  an  interest  on  the  part  of  Snyder  in 
the  acquisition  by  the  city  of  this  property  for  park  pur- 
poses; but  in  view  of  the  fact  that  the  jury  did  not  adopt 
Snyder's  estimates,  but,  on  the  contrary,  gave  a  verdict  sev- 
eral thousand  dollars  higher  in  amount  than  the  estimate 
placed  by  Snyder  upon  the  property,  we  do  not  feel  in- 
clined to  reverse  this  case  because  of  this  error. 

The  question,  **Are  you  acquainted  with  the  geology  of 
the  estuary  in  that  locality?"  asked  by  the  defendants  of  one 
of  plaintiff's  witnesses  on  cross-examination,  was  too  general 
in  its  nature.    The  witness  had  stated  that  in  fixincr  the  value 
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of  the  property  he  had  taken  into  consideration  the  depth 
of  the  mud  or  marsh  upon  portions  of  it,  and  that  the  value 
of  the  property  depended  upon  the  depth  of  the  mud  and  the 
cost  of  filling  the  land.  He  also  testified  that  he  did  not  know 
what  the  depth  of  the  mud  was,  but  had  assumed  in  making 
his  estimate  of  value  that  the  mud  was  fifteen  to  twenty 
feet  deep.  There  was  no  error  in  not  permitting  him  to  give 
an  answer  to  the  general  question  of  his  knowledge  of  the 
geology  of  the  estuary,  in  view  of  the  testimony  whicli  he  had 
given.  If  counsel  wished  to  know  more  about  the  depth  of 
the  mud  and  the  condition  of  the  marsh,  he  should  have  di- 
rected his  questions  specifically  to  those  factors  of  the  situa- 
tion, and  should  not  have  asked  a  general  question  such  as 
the  one  propounded  here. 

After  reciting  considerable  testimony  concerning  the  value 
of  the  property,  defendants'  counsel  contends  that  the  char- 
acter of  this  testimony  was  such  that  it  fell  far  short  of  the 
legal  measure  of  sufficiency  which  the  law  requires  to  sus- 
tain a  judgment;  but  an  examination  of  the  record  shows 
ample  testimony  of  value  to  sustain  the  judgment  in  this 
case. 

We  do  not  think  that  the  instruction  to  the  jury  that  the 
duty  to  prove  the  location  of  the  Peralta  line  rested  upon 
the  defendants  falls  within  the  rule  laid  down  in  the  case  of 
Aliso  Water  Co.  v.  Baker,  95  Cal.  268,  [30  Pac.  537].  The 
question  in  that  case  was  the  certainty  of  the  description  of 
certain  water  rights  to  be  condemned.  The  description  of 
the  water  rights  in  the  complaint  was  held  uncertain  in  not 
showing  definitely  what  water  rights  were  proposed  to  be 
condemned.  The  case  arose  on  a  demurrer  for  uncertainty 
to  a  complaint  to  condemn  certain  rights  to  the  water  of 
Sycamore  Creek,  but  neither  the  quantity  of  the  water  sought 
to  be  condemned  nor  the  rights  thereto  which  the  plaintiff 
undertook  to  take  from  the  owners  by  the  proceeding  were 
definitely  set  out.  In  this  case  the  complaint  does,  as  we 
hold,  sufficiently  describe  the  property  to  be  taken.  The 
court  and  jury  on  hearing  the  evidence  definitely  found  the 
boundaries  of  the  property.  Conceding  that  the  instruction 
was  in  the  abstract  an  improper  one,  nevertheless  we  cannot 
see  that  the  defendants  were  prejudiced  in  any  substantial 
right  thereby. 
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These  considerations,  at  the  expense  of  much  space,  seem  to 
us  to  dispose  of  this  case. 
The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred* 


[Oir.  No.  ISll.    TUrd  AppeUate  Di8tr!et.~June  24,  1918.] 

mORY  SMITH  POLK,  AppeUant,  y.  LAUREL  HILL 
CEMETERY  ASSOCIATION  (a  Corporation),  Re- 
spondent 

Neoligbnci— Drowning  of  CHni>  in  Cembtebt  Rkservoir— Pleamno — 
Bights  of  Lot  Owners  and  Pubuc — Surplusage. — In  an  action 
to  recover  damages  for  the  death  of  child  by  drowning  in  a  reser- 
▼oir  maintained  bj  defendant  in  its  cemetery,  where  children  were 
permitted  freely  and  without  hindrance  to  go  and  come,  allega- 
tions as  to  the  rights  of  lot  owners  and  visitors,  and  as  to  the  right 
of  the  public  to  use  a  certain  roadway  for  the  purpose  of  passing 
through  the  cemetery,  were  surplusage; 

Id.— Excavation  Adjoining  Highway — Insufficient  Allegation. — In 
such  an  action,  an  allegation  in  the  complaint  that  in  a  prominent 
place  in  the  cemetery  and  "immediately  alongside"  one  of  the  drive- 
ways therein,  and  only  a  short  distance  from  a  certain  entrance  to 
the  cemetery,  the  defendant  dug,  excavated,  and  constructed  and 
still  maintains  in  a  prominent  place  a  large  reservoir  for  the  hold- 
ing of  water,  does  not  bring  the  case  within  the  class  where  an  ex- 
cavation  has  been  dug  or  maintained  "adjoining  a  highway*'  into 
which  a  traveler  on  the  highway,  where  he  had  the  right  to  be,  had 
accidentally  fallen. 

Id. — Rule  of  Turntable  Cases. — Where  dangerous  and  attractive  ma- 
chinery is  maintained  unguarded  and  exposed  to  the  observation 
and  temptation  of  little  children,  the  natural  allurements  of  which 
will  tempt  them  to  go  about  or  upon,  and  against  the  danger  of 
which  action  their  immature  judgment  interposes  no  warning  or 
defense,  the  conduct  of  the  party  in  so  maintaining  such  machinery 
involves  an  act  of  negligence  for  which  he  is  liable  in  damages 
where  a  child  of  the  above  description,  having  gone  upon  or  played 
about  and  with  the  machinery,  is  thereby  injured,  notwithstanding 
that  the  child  so  injured  is  a  trespasser  upon  the  land  upon  which 
the  machinery  is  maintained. 

Id. — Qualification  of  Rule. — The  rule  is  to  be  understood  with  the 
qualification  that  the  dangers  of  the  machinery,  although  novel  and 
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attractive  to  the  immature  mind  of  a  child,  can  be  fully  or  sufQ- 
eientlj  guarded  to  protect  against  injury  without  destroying  its  use- 
fulness for  the  purpose  for  which  it  is  maintained. 

Ii>i^GBNEaAL  Invitation  to  Visit  Cemetery— Bioht  of  Cbildabn  to 
Use  a8  Playoround  not  Included. — A  permissive  general  invita- 
tion to  visit  a  cemetery,  not  abandoned,  but  parked  and  having  drive- 
ways, does  not  include  the  granting  of  a  privilege  to  children  to 
make  a  playground  of  the  place. 

Id. — Knowledge  of  Use  of  Cemetery  as  Playground — ^Licensees.— 
Mere  knowledge  by  a  cemetery  association  that  children  habitually 
went  into  the  cemetery  and  therein  indulged  in  their  childish  sports 
would  make  the  children  at  most  mere  licensees,  to  whom  the  asso- 
ciation owed  no  duty  or  obligation. 

Id. — NoNUABiUTY  Under  Rule  of  Turnta3LR  Cases. — A  cemetery  as- 
sociation maintaining  an  unguarded  reservoir  alongside  a  driveway 
near  an  entrance  to  the  cemetery  is  not  liable,  under  the  rule  of  the 
turntable  cases^  for  the  drowning  of  a  child  of  the  age  of  eight 
years. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo,  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  L.  McNab,  for  Appellant. 

Haven  &  Atheam,  for  Respondent. 

HART,  J. — Plaintiff  brought  the  action  to  recover  dam- 
ages for  the  death  of  his  son  by  drowning  in  a  reservoir 
maintained  by  defendant  in  its  cemetery  in  the  city  of  San 
Francisco.  A  demurrer  to  the  complaint  was  sustained, 
plaintiff  elected  not  to  amend,  and  judgment  was  entered  in 
favor  of  defendant  for  costs,  from  which  judgment  plaintiff 
appeals. 

The  complaint  alleges  that  defendant  is  a  corporation; 
that,  at  the  time  of  his  death,  William  Henry  Polk  was  a 
minor  of  the  age  of  eight  years  and  was  the  son  of  plaintiff  ; 
that  defendant,  for  many  years,  has  maintained  in  San  Fran- 
cisco a  public  cemetery ;  the  streets  surrounding  it  are  named 
and  it  is  stated  that  they  are  public  thoroughfares  used  by 
the  general  public  and  by  minor  children  attending  public 
schools;  that,  for  many  years,  said  cemetery  has  been  aban- 
doned as  a  burial  place  owing  to  an  ordinance  of  the  city 
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forbidding  burials  therein,  but  that  it  **has  been  and  is  now 
maintained  as  a  place  of  adornment  and  attraction,  parked 
and  graded  and  kept  open  to  the  public  daily  from  the  hour 
of  7  A.  M.  until  5  P.  M.  of  each  day.  Said  cemetery  is 
located  in  the  heart  of  the  residence  section  of  the  city  and 
county  of  San  Francisco,  is  surrounded  by  dwellincrs,  and  is 
maintained  as  an  open  parked  ground  made  attractive  not 
only  for  the  benefit  of  persons  whose  relations  and  friends 
are  buried  within  said  cemetery,  but  is  maintained  as  a  pub- 
lic place  of  adornment  and  beauty  with  driveways,  flower 
gardens,"  etc.,  ** maintained  open  for  the  public  view.*'  Tlie 
gates,  entrances,  and  driveways  are  then  described,  and  it  is 
alleged  that  the  cemetery  is  **  daily  frequented  by  great  num- 
bers of  the  general  public,  by  visitors,  .  .  .  and  particularly 
by  great  numbers  of  minor  children  who  were  and  are  per- 
mitted freely  and  without  hindrance  to  enter  said  grounds 
and  make  a  playground  thereof,  ...  to  traverse  its  paths 
and  byways,  play  in  its  driveways,  and  go  and  come  freely 
throughout  the  whole  of  said  cemetery.'*  It  is  then  stated 
that  rules  for  the  government  of  the  public  are  posted  in  a 
prominent  place  at  the  entrance,  to  the  effect  that  visitors 
should  conduct  themselves  with  proper  decorum,  forbid  the 
plucking  of  flowers,  etc. ;  that  the  owners  of  lots  in  said  ceme- 
tery have  the  right  freely  to  enter  and  do  work  in  the  way 
of  erecting  curbs,  improving  and  adorning  graves,  etc.;  that 
the  cemetery  contains  many  hundreds  of  individual  lots, 
owned  by  the  purchasers  thereof,  and  that  all  the  ground 
has  been  sold  to  individual  lot  owners ;  that  for  many  years 
the  general  public  used  a  roadway  through  said  cemetery, 
including  children  going  from  what  is  known  as  the  Rich- 
mond District  to  car  lines  at  Presidio  Avenue;  that  there  is 
a  turnstile  in  said  roadway  in  the  boundary  fence  and  over 
said  turnstile  are  signs  reading:  **Open  from  7  A.  M.  to 
5  P.  M."  It  is  next  alleged:  **At  a  prominent  place  in  said 
cemetery  and  immediately  alongside  one  of  the  driveways 
therein  and  only  a  short  distance  from  the  Presidio  Avenue 
entrance  aforesaid  defendant  dug,  excavated,  and  constructed 
a  large  reservoir  for  the  holding  of  water;  said  reservoir  is 
still  maintained  on  said  premises  and  is  of  the  length  of 
about  130  feet,  by  a  width  of  fifty-five  feet,  and  was  of  a 
depth  of  sixteen  feet;  said  reservoir  is  constructed  of  con- 
crete and  rises  only  twelve  inches  above  the  surface  of  the 
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ground,  which  is  parked  and  sloped  up  to  the  edge  of  said 
concrete";  that  said  reservoir  was  wholly  exposed  without 
covering  and  without  any  fence  or  inclosure;  that  it  was  dan- 
gerous to  all  persons  passing  near  the  same  **  because  the 
turf  and  ground  sloped  up  to  the  edge  thereof,  so  that  any 
person  walking  or  standing  near  the  edge  of  said  reservoir 
was  without  protection  and  without  notice  of  proximity  to 
a  place  of  danger  and  was  without  any  warning  sign  or  in- 
dication that  said  place  was  dangerous.  .  .  .  Said  reservoir 
was  also  likewise  a  place  naturally  attractive  to  children,  and 
the  children  entering  said  grounds  were  naturally  attracted 
on  account  of  the  water  therein,  and  were  accustomed  nat- 
urally to  play  about  said  reservoir,  casting  stones  into  it,  and 
imitating  fishermen  by  casting  lines  therein  and  playing  on 
the  turf  near  the  edge  thereof.  Said  reservoir  was  at  times 
filled  with  water  almost  to  the  brim  and  at  other  times  was 
almost  empty.  ...  On  the  twenty-fifth  day  of  April,  1914, 
William  Henry  Polk,  the  son  of  the  plaintiflF,  a  child  of  eight 
years  of  age,  in  company  with  other  small  minor  children, 
entered  said  grounds  at  the  driveway  entrance  on  Presidio 
Avenue  above  referred  to  about  2  P.  M.  of  said  day  and  en- 
gaged in  playing  in  said  grounds  with  other  children,  and 
in  the  same  way  that  great  numbers  of  children  had  been 
accustomed  for  years  to  enter  and  play  in  said  cemetery  with 
the  knowledge  of  defendant.  While  engaged  in  such  play 
near  said  reservoir  said  infant  stumbled  and  was  precipi- 
tated into  said  reservoir  and  drowned,  and  was  dead  when 
removed  from  said  reservoir  a  few  minutes  later.  Plaintiff 
alleges  that  said  child  came  to  his  death  through  the  negli- 
gence of  the  defendant  in  constructing  and  maintaining  such 
reservoir  without  any  protecting  barrier,"  etc.,  and  ** with- 
out any  warning  sign  or  guard  to  protect  acrainst  the  danger 
thereof.  .  .  .  Defendant  at  all  the  times  herein  mentioned 
well  knew  that  said  reservoir  was  attractive  to  children  and 
was  dangerous,  and  was  well  aware  of  the  fact  that  any  child 
or  other  person  approaching  or  being  near  said  reservoir 
was  without  protection  or  notice  of  danger  and  was  in  immi- 
nent danger  of  falling  into  said  reservoir,"  and  it  is  alleged, 
on  information  and  belief,  that  prior  to  April  25,  1914,  de- 
fendant, its  agents  and  employees,  had  been  personally  noti- 
fied that  said  reservoir  was  a  dangerous  place  and  a  place 
attractive  to  children. 
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Counsel  for  the  defendant,  in  their  brief,  analyze  and  con- 
stnie  the  averments  of  the  complaint  as  follows: 

''The  facts  (alleged  in  the  complaint)  may  be  classified  as 
follows : 

**1.  Pacts  relating  to  lot  owners  and  visitors  to  graves 
located  in  defendants'  cemetery. 

"2.  Facts  relating  to  the  right  of  the  public  to  use  a 
certain  roadway  for  the  purpose  of  passing  through  said 
cemetery. 

**3.  Pacts  relating  to  children  playing  in  said  cemetery. 

''Under  the  first  class  of  facts  fall  the  allegations  of  para- 
graph IV  that  the  cemetery  was  kept  open  from  the  hours 
of  7  A.  M.  until  5  P.  M.,  and  was  maintained  not  only  for 
the  benefit  of  persons  whose  relatives  and  friends  were  buried 
within  said  cemetery,  but  also  as  a  place  of  public  adorn- 
ment and  beauty. 

''To  this  class  of  facts  likewise  belong  the  allegations  con- 
cerning the  rules  of  the  cemetery  which  were  clearly  posted 
to  govern  only  the  conduct  of  those  who  were  invited  to  enter 
the  cemetery,  and  the  allegations  concerning  the  rights  of 
lot  owners. 

"Under  the  second  class  of  facts  fall  the  allegations  con- 
cerning the  use  by  the  public  of  a  certain  roadway  for  the 
purpose  of  passing  through  said  cemetery  between  Presidio 
avenue  and  the  Richmond  District." 

We  are  satisfied  with  the  foregoing  analysis  of  the  com- 
plaint, and  agree  with  the  conclusion  declared  by  counsel  for 
♦,he  respondent  that  the  facts  coming  within  the  first  and 
second  classes,  as  above  indicated,  are  surplusage.  We, 
therefore,  accept  and  adopt  into  this  opinion  the  above  analy- 
sis of  the  complaint.  We  do  this,  not  because  we  believe 
that  the  facts  embraced  within  the  first  and  second  classes, 
as  above  classified,  even  if  properly  in  the  complaint,  would 
add  any  force  or  strength  to  the  case  as  made  by  the  allega- 
tions as  to  the  cause  of  the  accidental  death  of  plaintiflf's  son, 
but  because  it  will  clarify  the  situation  and  confine  the  dLs- 
cussion  herein  to  the  single  real  question  submitted  by  this 
appeal,  viz.:  Whether  the  defendant  owed  any  duty  to  the 
deceased  with  respect  to  safeguarding,  if  it  could  be  done, 
the  reservoir  into  which  he  fell. 

It  may,  however,  be  well  first  to  note  that,  while  the  tjom- 
plaint  alleges  that  "in  a  prominent  place  in  said  cemetery 
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and  immediately  alongside  one  of  the  driveways  therein  and 
only  a  short  distance  from  the  Presidio  Avenue  entrance 
aforesaid  defendant  dug,  excavated,  and  constructed''  and 
still  maintains  ''in  a  prominent  place  a  large  reservoir  for 
the  holding  of  water,''  it  is  not  alleged  that  said  reservoir 
abutted  upon  or  in  any  manner  affected  Presidio  Avenue  or 
the  driveway  near  which  it  is  maintained.  Hence,  the  case 
as  made  by  the  complaint  does  not  fall  within  that  class 
where  an  excavation  has  been  dug  or  maintained  ''adjoining 
a  highway  into  which  a  traveler  on  the  highway,  where  he 
had  the  right  to  be,  had  accidentally  fallen."  (Peters  v. 
Bowman,  115  Cal.  345,  349,  [56  Am.  St.  Rep.  106,  47  Pac. 
113].)  Nor  does  it  come  within  the  class  of  cases  which  con- 
stitute exceptions  to  the  general  rule  as  to  the  liability  of  an 
owner  of  property  to  a  trespasser  thereon  who  has  been  in- 
jured  through  some  trap  or  hidden  or  concealed  danger  main- 
tained by  the  owner  on  his  land,  and  as  to  which  the  latter 
has  given  no  warning  to  the  public  or  others. 

But  it  is  vigorously  urged  that  the  case  here  comes  within 
the  doctrine  of  what  are  known  as  the  turntable  cases. 

The  rule  of  the  so-called  "turntable  cases,"  generally 
stated,  is  this:  That,  where  dangerous  and  attractive  ma- 
chinery is  maintained  unguarded  and  exposed  to  the  observa- 
tion and  temptation  of  little  children,  the  natural  allure- 
ments of  which  will  tempt  them  to  go  about  or  upon,  and 
against  the  danger  of  which  action  their  immature  judgment 
interposes  no  warning  or  defense,  the  conduct  of  the  party 
in  so  maintaining  such  machinery  involves  an  act  of  negli- 
gence for  which  he  is  liable  in  damages  where  a  child  of  the 
above  description,  having  gone  upon  or  played  about  and 
with  the  machinery,  is  thereby  injured,  notwithstanding  that 
the  child  so  injured  is  a  trespasser  upon  the  land  upon  which 
the  machinery  is  maintained.  This  rule  is,  of  course,  to  be 
understood  with  the  qualification  that  the  dangers  of  the  ma^ 
chinery,  although  novel  and  attractive  to  the  immature  mind 
of  a  child,  can  be  fully  or  suflSciently  guarded  to  protect 
against  injury  without  destroying  its  usefulness  for  the  pur- 
pose  for  which  it  is  maintained.  The  principle  from  which 
the  doctrine  of  the  turntable  cases  is  deduced  or  upon  which 
it  is  supported  is  spoken  through  the  maxim  of  the  law  that 
"one  must  so  use  and  enjoy  his  property  as  to  interfere  with 
the  comfort  and  safety  of  others  as  little  as  possible,  con- 
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sistently  with  its  proper  use."  (Barrett  v.  Southern  Pac, 
Co.,  91  Cal.  296,  303,  [25  Am.  St.  Rep.  186,  27  Pac.  666].) 
The  court,  in  that  case,  said: 

**If  defendant  ought  reasonably  to  have  anticipated  that 
leaving  this  turntable  unguarded  and  exposed  an  injury  such 
as  plaintiff  suffered  was  likely  to  occur,  then  it  must  be  held 
to  have  anticipated  it,  and  was  guilty  of  negligence  in  thus 
maintaining  it  in  its  exposed  position.  It  is  no  answer  to 
this  to  say  that  the  child  was  a  trespasser,  and  if  it  had  not 
intermeddled  with  defendant's  property,  it  would  not  have 
been  hurt,  and  that  the  law  imposes  no  duty  upon  the  de- 
fendant to  make  its  premises  a  safe  playing-ground  for 
children. 

"In  the  forum  of  law,  as  well  as  of  common  sense,  a  child 
of  immature  years  is  expected  to  exercise  only  such  care  and 
self-restraint  as  belongs  to  childhood,  and  a  reasonable  man 
must  be  presumed  to  know  this,  and  required  to  govern  his 
actions  accordingly.  It  is  a  matter  of  common  experience 
that  children  of  tender  years  are  guided  in  their  actions  by 
childish  instincts,  and  are  lacking  in  that  discretion  which 
is  ordinarily  sufficient  to  enable  those  of  more  mature  years 
to  appreciate  and  avoid  danger,  and  in  proportion  to  this 
lack  of  judgment  on  their  part,  the  care  which  must  be 
observed  toward  them  by  others  is  increased." 

We  may,  however,  here  pause  to  inquire  whether  the  plain- 
tiff's son  was  in  the  cemetery  at  the  time  of  his  death  under 
the  general  invitation  extended  by  the  defendant  to  the  pub- 
lic to  visit  the  cemetery. 

While  the  complaint  declares  that  the  defendant's  ceme- 
tery, for  a  number  of  years  prior  to  the  accidental  death  of 
plaintiff's  son,  had  been  abandoned  as  a  burial  place  for  the 
dead  and  that  since  that  time  said  cemetery  *'has  been  and 
is  now  maintained  as  a  place  of  adornment  and  attraction, 
parked  and  graded  and  kept  open  to  the  public  daily  from 
7  A.  M.  to  5  P.  M.,"  yet  it  is  likewise  shown  that  there  are 
still  buried  in  said  cemetery  many  dead  human  bodies  which 
had  been  deposited  in  graves  therein  before  the  cemetery  had 
been  abandoned  as  such,  and  that  said  graves  are  still  main- 
tained and  cared  for  by  surviving  relatives  and  friends  of 
the  deceased.  It  is,  therefore,  quite  manifest  that  the  said 
cemetery  is  not  now,  nor  has  it  been  since  its  abandonment 
as  such,  any  the  less  a  cemetery,  notwithstanding  that  it  has 
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been  maintained  in  a  manner  to  give  it  the  appearance  of 
a  park.  In  other  words,  it  has  not  been  converted  into  a 
public  park,  in  the  sense  in  which  such  places  of  amusement 
and  diversion  are  commonly  known,  and  much  less  into  a 
children's  playground,  merely  because  further  burials  therein 
have  been  stopped  under  the  mandates  of  ordinances  of  the 
city  of  San  Francisco  prohibiting  burials  therein.  The  in- 
vitation to  the  public  to  visit  the  cemetery  must,  therefore, 
be  assumed  to  be  accompanied  by  the  condition  that  persons 
accepting  or  acting  upon  it  will  do  so  with  due  regard  to 
the  fact  that  a  place,  such  as  it  is,  which  is  dedicated  to  the 
dead,  as  the  resting  place  of  the  mortal  remains  of  those  who 
have  passed  to  the  beyond,  is  not  one  of  recreation  and  pleas- 
ure, where  the  lighter  vein  of  life  may  with  propriety  be 
given  full  play,  but  is  one  which,  obediently  to  the  common 
sentiments  of  mankind,  demands  of  those  who  visit  it  dig- 
nity of  demeanor  and  respect  and  that  serious  reflection  that 
the  one  great  event,  which  is  inevitably  common  to  all  living 
creatures,  and  of  which  a  place  in  which  the  dead  have  been 
buried  is  a  most  potent  reminder,  would  naturally  inspire. 
Hence,  it  must  be  said,  on  the  complaint's  description  of  the 
place  where  appellant's  son  lost  his  life,  that  the  invitation 
extended  to  the  public  by  the  owner  of  the  cemetery  (the 
defendant)  to  visit  the  same  during  certain  specified  hours 
of  each  day  is  limited  to  those  of  the  public  that  go  or  desire 
to  go  there  for  a  purpose  other  than  for  those  lighter  pleas- 
ures which  are  intended  and  calculated  to  divert  the  mind 
from  the  more  serious  affairs  of  life,  and  even  for  the  time 
from  that  final  inevitable  destiny  which  marks  the  end  of  all 
human  life.  Of  course,  it  cannot  be  doubted  that  children 
are  within  the  scope  of  the  invitation,  but  it  certainly  cannot 
reasonably  be  said  that  the  invitation  included  the  granting 
of  a  privilege  to  children  to  make  a  playground  of  the  place. 
No  one  would  contend  that  under  the  invitation  children  are 
privileged  to  play  on  the  graves;  and,  although  it  had  been 
the  custom  of  children  residing  in  the  neighborhood  of  the 
cemetery  to  go  to  the  cemetery  and  play  therein,  there  is 
nothing  in  the  complaint  to  show  that  they  had  been  either 
directly  or  impliedly  given  the  right  to  do  so.  When,  there- 
fore, they  were  in  the  cemetery  for  the  purpose  of  playing 
only,  they  were  not  there  for  any  purpose  to  which  the  ceme- 
tery is  put  or  designed  to  be  put,  nor  were  they  there  under 
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the  general  privilege  accorded  or  general  invitation  extended 
to  the  public  to  visit  the  cemetery.  *'The  invitation  which 
creates  a  legal  duty,*'  says  the  court,  in  MandeviUe  MUls  v. 
Dale,  2  Qa.  App.  607,  [58  S.  E.  1060],  "may  be  express  or 
implied,  as  when  such  owner  or  occupier  by  acts  or  conduct 
leads  another  to  believe  the  land  or  something  thereon  was 
intended  to  be  used  as  he  uses  them  and  that  such  use  is  not 
only  acquiesced  in  by  the  owner  or  occupier,  hut  is  in  accord- 
ance toith  the  intention  or  design  for  which  the  way  or  place 
or  thing  was  adopted  and  prepared,  or  allowed  to  he  used.*' 
(Italics  ours.  See,  also,  Words  and  Phrases,  second  scries, 
under  word,  ** Invitation,"  and  the  cases  therein  cited.) 

It  is  true  that  the  complaint  discloses  that  the  defendant 
by  its  agents  and  officers  had  knowledge  of  the  fact  that  chil- 
dren were  accustomed  to  playing  in  the  cemetery,  and  that 
they  were  permitted  by  the  defendant,  its  agents,  etc.,  to  go 
in  and  upon  the  paths  and  byways  of  the  cemetery  to  play 
therein  and  thereon.  But  mere  knowledge  by  the  defend- 
ant that  children  habitually  went  into  the  cemetery  and 
therein  indulged  in  their  childish  sports  would  make  them, 
at  the  most,  mere  licensees,  to  whom  the  defendant  owed  no 
duty  or  obligation.  {Means  v.  Southern  California  Ry,  Co,, 
144  Cal.  473,^478,  479,  [1  Ann.  Cas.  206,  77  Pac.  1001]*;  Ken- 
nedy V.  Chase,  119  Cal.  642,  [63  Am.  St.  Rep.  153,  52  Pac. 
33] ;  Orundel  v.  Union  Iron  Works,  141  Cal.  564,  [75  Pac. 
184] ;  Herzog  v.  Hemphai,  7  Cal.  App.  118,  [93  Pac.  899] ; 
Schmidt  v.  Bauer,  80  Cal.  567,  [5  L.  R.  A.  580,  22  Pac. 
256].) 

Mr.  Thompson,  in  his  treatise  on  Negligence,  section  303, 
says:  **We  have  found  no  support  for  any  rule  which  would 
protect  those  who  go  where  they  are  not  invited,  but  merely 
with  express  or  tacit  permission,  from  curiosity  or  motives 
of  private  convenience,  in  no  way  connected  with  business 
or  their  relations  with  the  occupant." 

In  the  Means  case,  supra,  the  plaintiff  was  injured  while 
in  the  freight-shed  of  the  defendant  by  the  bursting  of  a 
tank  of  sulphuric  acid  situated  in  said  shed.  The  plaintiff 
had  gone  into  the  freight-shed  to  see  a  party  in  connection 
with  some  matter  personal  to  himself.  His  action  for  dam- 
ages was  defeated  in  the  trial  court,  a  motion  for  a  nonsuit 
having  been  granted,  and  the  judgment  thereupon  entered 
affirmed  on  appeal.    The  supreme  court,  referring  to  the 
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facts,  said:  ''If  the  plaintiff  was  not  technically  a  trespasser 
in  entering  the  freight-house  of  the  defendant,  he  was  at  best 
but  a  licensee,  entering  thereon  subject  to  the  rule  determin- 
ing the  measure  of  responsibility  of  the  owner  of  premises 
to  a  mere  licensee.  He  was  not  upon  the  premises  by  the 
invitation,  express  or  implied,  of  the  defendant,  nor  for  any 
business  purpose  connected  with  defendant,  nor  in  relation 
to  any  business  for  which  the  freight-house,  in  which  he  was 
injured,  was  used.  He  went  there  of  his  own  volition,  un- 
invited, concerning  a  matter  which  was  personal  to  himself, 
in  which  the  defendant  had  no  interest.'' 

The  foregoing  observations  have  peculiarly  pertinent  ap- 
plication to  the  facts  of  this  case.  As  we  have  shown,  the 
complaint  discloses  that  the  appellant's  son  went  to  the  ceme- 
tery on  the  day  of  his  unfortunate  death  for  the  purpose  of 
gratifying  his  childish  desires  and  fancies,  and  was  there  in 
connection  with  a  matter  in  no  way  germane  to  the  business 
of  the  defendant  or  the  purpose  for  which  it  maintains  the 
cemetery,  or  the  purpose  for  which  it  extends  to  the  public 
an  invitation  to  visit  the  cemetery. 

It  follows  from  the  foregoing  considerations  that  if  the 
appellant  is  entitled,  upon  the  facts  stated  in  his  complaint, 
to  prevail  herein,  he  must  show  that  the  said  facts  bring 
the  case  within  the  rule  of  the  turntable  cases.  This  he  has 
failed  to  do,  as  we  will  now  proceed  to  show. 

We  have  previously  stated  the  principle  of  law  and  the 
reasons  supporting  the  rule  applied  in  cases  of  injury  sus- 
tained by  trespassing  children  of  immature  judgment  in 
playing  on  and  about  dangerous  machinery  to  which  they 
have  been  allured  by  the  peculiar  natural  attractiveness 
thereof  to  childish  minds.  We  may  here  further  say  upon 
that  subject  that,  while  the  rule  is  applicable  in  all  cases  of 
attractive  machinery  in  playing  with  which  children  have 
been  injured,  the  leading  cases  have  particularly  to  do  with 
turntables,  which,  as  is  commonly  known,  are  contrivances 
maintained  by  railroad  companies  at  certain  of  their  stations 
for  the  purpose  of  turning  engines  and  cars  in  directions  in 
which  the  exigencies  or  requirements  of  their  traffic  compel 
them  to  go.  And  those  cases,  in  portraying  the  natural  at- 
tractiveness of  turntables  to  infant  minds,  have  described 
them,  as  they  naturally  would  appear  to  the  mind  of  a  child, 
as  a  sort  of  ** merry-go-round,"  a  contrivance,  which,  as  is 
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equally  well  known,  is  maintained  for  the  amusement  of  chil- 
dren and  which  always,  very  naturally,  arouses  to  a  high 
pitch  their  childish  predilection  for  sport  and  fun.  Nat- 
urally enough,  then,  a  child  woidd  readily  be  tempted  to  at- 
tempt to  play  and  ride  on  turntables,  machines  of  lurking 
and  unobservable  danger  to  a  child,  and  hence  the  rule  that 
the  person  maintaining  them  must  so  safeguard  them  (as 
by  locking  them  when  not  in  use  so  that  they  cannot  be 
turned)  as  will,  in  a  large  measure,  protect  children  playing 
on  or  about  them  against  injury.  The  case  here,  however, 
presents  an  entirely  different  situation.  A  pond  of  water, 
it  may  be  conceded,  is  always  attractive  to  youngsters,  but 
the  dangers  connected  with  and  inherent  in  a  lake  or  pond 
of  water,  natural  or  artificial,  are  obvious  to  everybody — even 
to  a  child  old  enough  to  be  permitted  by  its  parents  to  go 
about  and  play  unattended  upon  the  streets  or  in  the  public 
parks.  It  would  not  conform  to  the  dictates  of  common  rea- 
son to  say  that  a  child  of  the  age  of  eight  years,  or  even 
much  younger,  does  not  know  and  fully  realize  that  a  fall 
into  a  pond  of  water  or  a  deep  reservoir  would  result  in  in- 
jury to  him,  if  not  in  his  death.  But  there  is  no  necessity 
for  abstract  reasoning  upon  the  proposition,  for  we  think  it 
thoroughly  settled  by  the  decisions  that  a  pond  of  water, 
whether  natural  or  artificial,  is  not  to  be  included  in  the 
same  class  with  turntables  and  other  complicated  machinery 
the  inherent  dangers  of  which  are  not  obvious  to  a  child. 

In  Peters  v.  Bowmm,  115  Cal.  345,  [56  Am.  St.  Rep.  106, 
47  Pac.  113,  598],  a  pond  of  water  had  formed  on  defend- 
ant's land  from  surface  water  gathering  thereon  in  certain 
seasons  of  the  year  as  the  result  of  the  grading  of  a  street 
upon  which  the  land  abutted  and  so  closing  a  gully  through 
which  said  surface  water  had  theretofore  been  accustomed 
to  flow  and  pass  from  the  land.  The  plaintiff's  son,  aged 
eleven  years,  while  riding  a  raft  on  the  pond,  fell  off  and 
into  the  water  and  was  drowned.  Judgment  upon  the  ver- 
dict of  the  jury  went  for  the  defendant  and  plaintiff  ap- 
pealed from  the  judgment  and  the  order.  Among  other 
things,  the  court  therein  said,  referring  to  the  turntable  doc- 
trine, which  the  plaintiff  in  that  case  undertook  to  invoke: 

"But  the  rule  of  the  turntable  cases  is  an  exception  to  the 
general  principle  that  the  owner  of  land  is  under  no  legal 
duty  to  keep  it  in  a  safe  condition  for  others  than  those 
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whom  he  invites  there,  and  that  trespassers  take  the  risk  of 
injuries  from  ordinary  visible  causes;  and  it  should  not  be 
carried  beyond  the  class  of  cases  to  which  it  has  been  applied. 
And  the  cases  to  which  the  rule  has  been  applied,  so  far  as 
our  attention  has  been  called  to  them,  are  nearly  all  cases 
where  the  owner  of  the  land  had  erected  on  it  dangerous 
machinery,  the  consequences  of  meddling  with  which  are  not 
supposed  to  be  comprehended  by  infant  minds.  It  has  often 
been  applied  to  a  few  other  cases  where  the  owner,  by  some 
affirmative  act,  has  caused  some  artificial  danger  to  exist  on 
his  premises,  as  in  Branson  v.  Labrot,  81  Ky.  638,  [50  Am. 
Rep.  193],  cited  by  appellant,  where  defendants  had  'stacked 
a  large  quantity  of  lumber  in  one  large  and  irregular  pile 
so  negligently  and  badly  done  that  as  the  deceased,  an  in- 
fant, was  playing  near  it,  one  of  the  timbers  fell  upon  and 
killed  him.'  It  is  not  contended  by  appellant  that  the  rule 
of  the  turntable  cases  has  ever  been  applied  to  facts  like 
those  in  the  case  at  bar;  his  contention  is  that  the  reasoning 
and  philosophy  of  the  rule  otight  to  extend  it  to  a  case  like 
the  one  at  bar.  But  the  same  reasoning  does  not  apply  to 
both  sets  of  cases.  A  body  of  water — either  standing,  as  in 
ponds  and  lakes,  or  running,  as  in  rivers  and  creeks,  or  ebb- 
ing and  flowing,  as  on  the  shores  of  seas  and  bays — is  a  nat- 
ural object  incident  to  all  countries  which  are  not  deserts. 
Such  a  body  of  water  may  be  found  in  or  close  to  nearly 
every  city  or  town  in  the  land;  the  danger  of  drowning  in 
it  is  an  apparent  open  danger,  the  knowledge  of  which  is 
common  to  all  (italics  ours) ;  and  there  is  no  just  view  con- 
sistent with  recognized  rights  of  property  owners  which 
would  compel  one  owning  land  upon  which  such  water,  or 
part  of  it,  stands  and  flows,  to  fill  it  up,  or  surround  it  with 
an  impenetrable  wall.  ...  No  case  has  been  cited  where 
damages  have  been  successfully  recovered  for  the  death  of 
a  child  drowned  in  a  pond  on  private  premises  who  had  come 
there  without  invitation,  while  it  has  been  repeatedly  held 
that  in  such  case  no  damages  can  be  recovered.  It  was  so 
held  in  Klix  v.  Nieman,  68  Wis.  271,  [60  Am.  Rep.  854,  32 
N.  W.  223]  ,  in  Overlwlt  v.  Vieths,  93  Mo.  422,  [3  Am.  St. 
Rep.  557,  6  S.  W.  74] ,  in  Hargreaves  v.  Deacon,  25  Mich.  1, 
in  Gillespie  v.  McGowan,  100  Pa.  St.  144,  [45  Am.  Rep.  365], 
and  in  the  recent  case  of  Richards  v.  Connell,  45  Neb.  467, 
[63  N.  W.  915]." 
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In  denying  a  petition  for  a  rehearing  of  Peters  t.  Bowman, 
the  late  Chief  Justice  Beatty  said,  among  other  things:  **A 
turntable  can  be  rendered  absolutely  safe,  without  destroy- 
ing or  materially  impairing  its  usefulness,  by  simply  locking 
it.  A  pond  cannot  be  rendered  inaccessible  to  boys  by  any 
ordinary  means.  Certainly  no  ordinary  fence  around  the  lot 
upon  which  a  pond  is  situated  would  answer  the  purpose; 
and,  therefore,  to  make  it  safe,  it  must  either  be  filled  or 
drained,  or,  in  other  words,  destroyed.  But  ponds  are 
always  useful,  and  often  necessary,  and  where  they  do  not 
exist  naturally,  must  be  created  in  order  to  store  water  for 
stock  and  for  domestic  purposes,  irrigation,  etc.  Are  we  to 
hold  that  every  owner  of  a  pond  or  reservoir  is  liable  in  dam- 
ages  for  any  child  that  comes  uninvited  upon  his  premises 
and  happens  to  fall  in  the  water  and  dro\vnf  If  so,  then 
upon  the  same  principle  must  the  owner  of  a  fruit  tree  be 
held  liable  for  the  death  or  injury  of  a  child  who,  attracted 
by  the  fruit,  climbs  into  the  branches  and  falls  out.  But 
this,  we  imagine,  is  an  absurdity,  for  which  no  one  would 
contend,  and  it  proves  that  the  rule  of  the  turntable  cases 
does  not  rest  upon  a  principle  so  broad,  and  of  such  rigid 
application,  as  counsel  suppose.  The  owner  of  a  thing  dan- 
gerous and  attractive  to  children  is  not  always  and  inevi- 
tably liable  for  an  injury  to  a  child  tempted  by  the  attrac- 
tion. His  liability  bears  a  relation  to  the  character  of  the 
thing,  whether  natural  and  common,  or  artificial  and  un- 
common, to  the  comparative  ease  or  difficulty  of  preventing 
the  danger  without  destroying  or  impairing  the  usefulness 
of  the  thing,  and,  in  short,  to  the  reasonableness  and  pro- 
priety of  his  own  conduct,  in  view  of  all  surrounding  circum- 
stances and  conditions.  As  to  common  dangers  existing  in 
the  order  of  nature  it  is  the  duty  of  parents  to  guard  and 
warn  their  children,  and,  failing  to  do  so,  they  should  not 
expect  to  hold  others  responsible  for  their  own  want  of  care. 
But,  with  respect  to  dangers  specially  created  by  the  act  of 
the  owner,  Ttovel  in  character,  attractive  and  dangerous  to 
children,  easily  guarded  and  rendered  safe  (italics  ours),  the 
rule  is,  as  it  ought  to  be,  different;  and  such  is  the  rule  of 
the  turntable  cases,  of  the  lumber-pile  cases,  and  others  of  a 
similar  character.  But  the  owner  of  a  thing  dangerous  and 
attractive  to  children  is  not  always  culpable,  and,  therefore, 
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is  not  always  liable  for  an  injury  to  a  child  drawn  into 
danger  by  the  attraction." 

It  would  seem  to  be  hardly  necessary  to  cite  other  authori- 
ties  than  the  above  to  show  that  the  facts  of  this  case  do  not 
bring  it  within  the  principle  of  the  turntable  and  other  like 
cases.  Special  attention  is,  nevertheless,  invited  to  the  cases 
referred  to  in  Peters  v.  Bowman,  supra,  and  also  to  the  fol- 
lowing cases:  Loftus  v.  Dehail,  133  Cal.  214,  [65  Pac.  379] ; 
Cooper  V.  Overton,  102  Tenn.  211,  [73  Am.  St.  Rep.  864,  45 
L.  R.  A.  591,  594,  52  S.  W.  183] ;  Arnold  v.  St,  Louis,  152 
Mo.  173,  [75  Am.  St.  Rep.  447,  48  L.  R.  A.  291,  53  S.  W. 
900] ;  Stendal  v.  Boyd,  73  Winn,  56,  [72  Am.  St.  Rep.  599, 
42  L.  R.  A.  288,  75  N.  W.  735] ;  Sullivan  v.  Huidekoper,  27 
App.  D.  C.  154,  [7  Ann.  Cas.  196,  5  L.  R.  A.  (N.  S.)  263]. 

The  above-named  cases,  notably  the  case  of  Peters  v.  Bow- 
man,  fully  answer  every  point  made  by  the  plaintiff  in  his 
attempt  to  fasten  upon  the  defendant  responsibility  for  the 
death  of  his  son,  and  clearly  negative  the  proposition, 
earnestly  pressed  by  the  appellant,  that  the  case  at  bar  is 
to  be  differentiated  from  that  of  Peters  v.  Bowman  upon  the 
ground  that  in  the  latter  case  the  alleged  nuisance  which 
caused  the  damage  therein  complained  of  was  brought  into 
existence  by  a  natural  cause  or  not  by  the  act  of  the  defend- 
ant, whereas,  in  the  case  at  bar,  the  reservoir  which  caused 
the  death  of  plaintiff's  son  was  brought  into  existence  solely 
by  the  act  of  the  defendant.  The  clear  and  concise  exposi- 
tion of  the  turntable  doctrine  by  Chief  Justice  Beatty,  above 
quoted  herein,  does  not  support  the  proposition  that  the  mere 
fact  that  the  dangers  are  specially  created  by  the  act  of  the 
owner  or  occupier  of  the  land  on  which  they  are  maintained 
is  itself  suflBcicnt  to  render  the  owner  liable  in  the  case  of 
injuries  to  a  child  resulting  therefrom  or  thereby.  There 
are  other  elements  superadded  which  are  essential  to  fix  upon 
the  owner  such  liability,  viz. :  That  the  machinery  must  not 
only  be  novel  in  character  and  attractive  to  children,  but 
•'easily  guarded  and  rendered  safe."  In  other  words,  the 
machinery  or  other  thing  may  be  attractive  and  dangerous 
to  children,  and  yet  the  owner  of  the  machinery  or  thin? 
would  not  be  culpable  if  the  dangers  of  the  machinery  or 
thing  (which  is  intended  for  a  useful  purpose)  cannot  be 
removed  without  destroying  or  impairing  its  usefulness  for 
the  purpose  it  was  designed  to  subserve. 
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We  have  found  nothing  in  the  eases  cited  and  relied  upon 
by  the  appellant  in  conflict  with  the  above  views  or  the  con- 
elusion  which  we  have  reached  upon  the  facts  as  stated  in 
the  complaint.  We  are  convinced  that  the  complaint  fails 
to  state  a  cause  of  action  for  damages  against  the  defend- 
ant, and  that,  therefore,  the  demurrer  thereto  was  properly 
sustained. 

Accordingly,  the  judgment  appealed  from  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[€Iy.  No.  1765.    Third  Appellate  Di8trletf.--Jiixie  25,  1918.] 

JENNIE  MALALEY,  Respondent,  v.  CITY  OP  MARYS- 
VILLE  (a  Municipal  Corporation),  Appellant 

6CH00L  Law — Supkrintendent  of  Schools  of  City  of  Marysville — 
Charter  Provision  mot  Repealed  by  Code. — Section  1617  of  tbe 
Political  Code,  relating  to  the  establishment  and  maintenance  of 
schools  in  cities  as  part  of  the  common  school  system  of  the  state 
and  which  provides  that  boards  of  education  in  city  school  districts 
shall  have  power  to  employ  a  city  superintendent  of  schools  and  fix 
and  order  paid  his  compensation,  has  not  repealed  by  implication 
the  provision  of  the  charter  of  the  city  of  Marysville  which  provides 
that  the  county  superintendent  of  schools  of  Yuba  County  shall  be 
ex-o^icio  superintendent  of  public  schools  for  the  city  of  Marysville, 
and  which  fixes  his  compensation. 

Id. — School  District  and  Municipality — Exercise  op  Same  Powers.— 
A  municipality  and  a  school  district,  the  territorial  boundaries  of 
which  are  the  same  as  those  of  the  city,  notwithstanding  they  are 
different  and  separate  or  distinct  corporate  entities,  may,  if  the 
legislature  elects  tb  give  them  the  right  so  to  do,  exercise  precisely 
the  same  identical  power  with  respect  to  matters  connected  with  and 
calculated  to  further  the  interests  of  the  public  school  system,  in  so 
far  as  such  city  and  school  districts  are  concerned,  and  merely  be- 
cause the  Political  Code  in  its  provisions  establishing  a  system  of 
common  schools,  confers  upon  the  board  of  education  of  a  city  the 
power  to  employ  a  superintendent  of  city  public  schools,  it  does 
not  follow  that  the  pronsion  of  a  city  charter  authorizing  the 
county  superintendent  to  perform  the  duties  of  city  superintendent 
thereby  becomes  a  dead  letter. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County.    K.  S.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  P.  Rich,  for  Appellant 

W.  H.  Carlin,  for  Respondent 

HART,  J. — ^At  the  general  election  in  November,  1914, 
plaintiff  was  elected  county  superintendent  of  schools  for  the 
county  of  Yuba  and  assumed  the  duties  of  that  office  on  the 
fourth  day  of  January,  1915.  She  also  performed  the  duties 
of  city  superintendent  of  schools  of  the  city  of  Marysville 
for  twenty  months,  commencing  on  said  fourth  day  of  Janu- 
ary, 1915.  She  brought  the  action  to  recover  compensation 
for  her  services  as  such  city  superintendent,  alleging  that  the 
salary  provided  by  law  to  be  paid  to  her  by  defendant  was 
the  sum  of  fifty  dollars  per  month,  and  also  alleging  that 
that  sum  was  the  reasonable  value  of  the  services  so  ren- 
dered by  her.  The  trial  was  before  the  court,  sitting  with- 
out a  jury;  findings  of  fact  followed  the  averments  of  the 
complaint  and  judgment  was  rendered  in  favor  of  plaintiff 
for  one  thousand  dollars.  The  appeal  is  by  defendant  from 
said  judgment. 

The  city  of  Marysville  was  first  incorporated  in  1855 
(Stats.  1855,  p.  23).  There  were  amendments  in  1857 
(Stats.  1857,  p.  40)  and  in  1866  (Stats.  1865-66,  p.  69)  and, 
in  1876  (Stats.  1875-76,  p.  149),  the  city  was  incorporated. 
In  none  of  these  charters  or  amendments  is  there  any  refer- 
ence to  schools  or  educational  matters. 

By  the  terms  of  an  act  of  the  legislature,  approved  April 
1,  1870  (Stats.  1869-70,  p.  583),  there  was  created  a  board 
of  education  for  the  city  of  Marysville,  of  which  board  the 
superintendent  of  public  schools  of  the  county  was  declared 
to  be  ex  officio  a  member.  It  was  also  provided  that  said 
county  superintendent  should  be  ex-officio  superintendent  of 
public  schools  for  the  city  of  Marysville.  The  act  specified 
what  duties  he  should  perform  and  fixed  his  salary  at  fifty 
dollars  per  month,  ''payable  in  the  same  manner  as  the  sal- 
aries of  other  city  officials." 

In  1874  (Stats.  1873-74,  p.  153)  the  legislature  passed 
another  act  regarding  said  city  superintendent  and  his  duties 
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and  all  conflicting  acts  were  repealed,  but  there  was  no  mate- 
rial change  from  the  act  of  1870. 

Appellant  admits  that  respondent  has  acted,  and  is  acting, 
as  superintendent  of  schools  of  the  city  of  Marysville,  and 
concedes  that  she  "has  been,  and  now  is,  the  de  facto  super- 
intendent of  schools  of  the  city  of  Marysville,"  but  contends 
that  her  compensation  for  rendering  services  as  such  super- 
intendent must  come  from  the  board  of  education  of  said 
city,  or,  in  other  words,  from  the  school  fund,  which  is  under 
the  exclusive  control  of  said  board,  and  not  from  the  city  of 
Marysville. 

Of  course,  there  can  be  no  de  facto  ofBcer  unless  there  is 
a  de  jure  office,  and  the  concession  of  the  appellant  neces- 
sarily assumes  and  further  concedes  that  there  is  such  an  office 
of  superintendent  of  schools  of  the  city  of  Marysville  exist- 
ing by  virtue  of  some  law.  And,  if  the  respondent  is  a  de 
facto  officer,  she  has  become  so  by  virtue  of  her  office  as 
county  superintendent  of  schools  and  not  by  employment  by 
th€  board  of  education  of  the  school  district.  However,  as 
is  conceded  by  the  appellant,  a  de  facto  officer  is  entitled  to 
receive  the  compensation  prescribed  for  the  services  per- 
formed in  executing  the  duties  of  such  office. 

The  question  to  be  decided  here  must,  therefore,  as  appel- 
lant has  suggested,  depend  upon  the  solution  of  the  further 
question  whether  the  provisions  of  the  Political  Code  relat- 
ing to  the  establishment  and  maintenance  of  schools  in  cities 
as  part  of  the  common  school  system  of  the  state  have  had 
the  effect  of  repealing  those  provisions  of  the  Marysville 
charter  providing  that  the  county  superintendent  of  schools 
of  Yuba  County  shall  act  as  superintendent  of  schools  of 
said  city  and  fixing  the  compensation  for  the  services  so  per- 
formed at  fifty  dollars  per  month. 

The  constitution  of  the  state  (article  IX,  section  5)  pro- 
vides: "The  legislature  shall  provide  for  a  system  of  common 
schools,  by  which  a  free  school  shall  be  kept  up  and  sup- 
ported in  each  district  at  least  six  months  in  every  year, 
after  the  first  year  in  which  a  school  has  been  established." 

In  pursuance  of  said  section,  the  legislature  has  established 
a  system  of  common  schools  and  has  gone  into  much  detail 
in  relation  to  the  organization,  government,  and  maintenance 
of  the  system,  and  has  enacted  provisions  specially  applicable 
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to  common  schools  in  cities.     (Pol.  Code,  c.  Ill,  title  III, 
part  III.) 

Section  1617  of  said  code  contains,  among  others,  the  fol- 
lowing provision:  "The  powers  and  duties  of  .  .  .  boards 
of  education  in  city  school  districts  are  as  follows:  1.  .  .  . 
2.  .  .  .  3.  .  .  .  4.  .  .  .  5.  .  .  .  6.  .  .  .  7:  To  employ  a 
.  .  .  city  superintendent  of  schools  and  when  necessary  deputy 
or  assistant  city  superintendent  of  schools,  and  to  fix  and 
order  paid  the  compensation  of  the  same  unless  the  same  be 
otherwise  prescribed  by  law." 

The  above  is  the  only  provision  of  the  Political  Code  of 
the  many  relating  to  the  common  school  system  and  having 
special  application  to  city  common  schools  which  might  be 
said  to  have  the  effect  of  nullifying  or  repealing  the  pro- 
vision of  the  city  charter  under  the  authority  of  which  the 
respondent  purports  to  exercise  the  functions  of  the  office 
of  school  superintendent  of  and  for  the  city  of  Marysville; 
but  we  see  nothing  in  the  language  of  the  code  provision 
which  compels  us  to  hold  that  it  effected  a  repeal  of  the  char- 
ter provision.  Under  subdivision  7  of  the  code  section 
named,  the  board  of  education  has  the  power  to  employ  a 
superintendent  of  schools  for  the  city,  and  it  would  prob- 
ably be  its  duty  to  do  so  if  the  situation  required  such  action. 
This  is  as  far  as  the  provision  goes,  and  we  cannot  see  why 
the  charter  provision  cannot  stand,  even  in  the  face  of  the 
power  so  conferred  upon  the  board  of  education  of  the  city, 
as  a  valid  and  enforceable  part  of  the  charter. 

** Repeals  by  implication  are  not  and  have  never  been 
favored,  and  the  courts  will  not  so  construe  the  effect  of  a 
subsequent  statute  upon  a  prior  legislative  enactment,  where 
there  is  no  express  repeal  of  the  prior  statute  by  the  later 
one,  unless  the  two  are,  as  to  the  vital  matters  to  which  they 
relate,  irreconcilably  inconsistent  with  or  repuernant  to  each 
other."  {Mansfield  v.  Chambers,  26  Cal.  App.  499,  505,  [147 
Pac.  595].) 

There  is  no  inconsistency  or  repugnancy  between  the  pro- 
vision of  the  Political  Code  conferring  upon  the  boards  of 
education  of  cities  the  power  to  employ  a  school  superintend- 
ent and  the  provision  of  the  charter  authorizing  the  county 
superintendent  to  perform  the  duties  of  the  office  for  the  city. 
The  general  purpose  of  the  two  provisions  is  precisely  the 
same,  and  the  result  of  the  existence  of  the  two  provisions 
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is  merely  the  providing  of  two  diflferent  sources  from  which 
the  city  may  receive  the  benefit  of  the  services  of  such  an 
officer.  According  to  the  stipulated  facts  of  this  case,  the 
board  of  education  of  the  city  of  Marysville  has  never  exer- 
cised nor  attempted  to  exercise  the  power  conferred  upon 
it  by  the  Political  Code  to  employ  a  superintendent  of 
schools,  and  the  duties  of  that  office,  if,  indeed,  it  is  in  fact 
an  office  under  the  code  until  a  person  is  duly  employed  to 
discharge  the  duties  of  a  school  superintendent,  have  always 
been  performed  by  the  county  superintendent  of  schools  of 
Yuba  County  under  the  authority  of  the  charter  provision 
above  referred  to. 

It  is,  of  course,  to  be  conceded,  as  appellant  points  out, 
that  a  school  district,  the  territorial  boundaries  of  which  are 
coterminous  with  the  boundaries  of  the  city  in  which  it  is 
situated,  is  a  corporate  entity,  separate  and  distinct  from  the 
city  as  such  an  entity.  It  was  so  held  in  Los  Angeles  School 
Dist.  V.  Longden,  148  Cal.  380,  [83  Pac.  246].  In  that  case 
the  governing  board  of  a  school  district,  which,  territorially, 
comprised  the  city  of  Los  Angeles  and  certain  contiguous 
outlying  lands,  inaugurated  proceedings  looking  to  the  issu- 
ance of  bonds  of  the  school  district  for  the  purpose  of  erect- 
ing a  schoolhouse,  and  after  the  holding  of  an  election  at 
which  the  question  whether  bonds  should  be  issued  was  sub- 
mitted to  the  voters  of  the  district,  who,  by  the  requisite 
number  of  votes,  approved  the  proposition,  the  board  of  trus- 
tees  of  the  district  duly  certified  to  the  board  of  supervisors 
of  the  county  all  the  proceedings  had  in  the  premises,  as  re- 
quired by  section  1884  of  the  Political  Code.  The  board  of 
supervisors  refused  to  issue  the  bonds,  as  provided  by  the 
section  last  mentioned,  claiming  that  the  city  of  Los  Angeles, 
as  a  municipal  corporation,  and  under  its  charter  and  the 
general  laws  of  the  state,  was  alone  vested  with  the  power 
to  issue  bonds  for  the  purpose  specified.  The  court,  in  that 
case,  said,  among  other  things: 

'*That  school  districts  may  in  proper  cases  issue  bonds  is 
of  course  not  disputed.  It  remains  to  be  considered  whether 
this  general  power  to  issue  bonds  which  has  been  granted  to 
school  districts  has  been  taken  away  from  this  particular 
school  district  by  force  of  the  charter  of  the  city  of  Los  An- 
geles. Upon  this  proposition  the  contention  of  respondent 
is  that  all  matters  touching  schools  within  the  corporate 
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limits  of  a  city  are  'municipal  affairs/  and  that  as,  under 
the  provisions  of  section  6  of  article  XI  of  the  constitution, 
the  charter  of  a  city  is  supreme  in  municipal  affairs,  the 
charter  of  Los  Angeles  thus  becomes  the  sole  guide,  authority, 
and  power  for  the  issuance  of  school  bonds;  that  the  charter 
of  Los  Angeles  denies  the  power  to  its  board  of  education 
to  take  the  initiatory  steps  toward  the  issuance  of  school 
bonds,  and  confers  that  power  upon  its  city  council;  and 
that  its  city  council,  under  the  provisions  of  section  78  of 
the  charter,  draws  its  power  from  the  provisions  of  the  Gen- 
eral Improvement  Act  of  1901.  Herein  reliance  is  placed 
upon  the  language  of  this  court  in  the  case  of  Law  v.  San 
Francisco,  144  Cal.  384,  [77  Pac.  1014].  There  this  court 
had  under  consideration  the  question  of  the  power  of  the 
municipality  to  issue  bonds  for  the  erection  of  new  school- 
houses  and  the  improvements  of  existing  schoolhouses,  and 
the  case  of  In  re  Wetmore,  99  Cal.  151,  [33  Pac.  769],  was 
cited  and  quoted  from,  to  the  effect  that  as  schoolhouses  are 
essential  aids  in  the  promotion  of  education,  their  erection 
is  but  incidental  to  the  maintenance  of  the  schools,  and  falls 
as  completely  within  the  functions  of  a  municipal  govern- 
ment as  does  the  erection  of  a  hospital  for  its  indigent  poor 
or  buildings  for  its  fire-engines.  It  thus  may  be  taken  as 
decided  and  settled  that  a  city,  as  such,  may  bond  itself  for 
public  school  purposes,  and  that  this  power  extends  to  all 
cases  where  the  object  is  in  furtherance,  and  not  in  deroga- 
tion of  or  in  conflict  with  the  general  school  system  estab- 
lished by  the  state.  For  in  this  connection  it  must  be  re- 
membered, as  was  said  in  Ham^cock  v.  Board  of  Education, 
140  Cal.  554,  [74  Pac.  44],  that  the  school  system  of  the  state 
is  a  matter  of  general  concern,  and  not  a  municipal  affair." 
The  court  then,  after  explaining,  as  first  above  indicated, 
that  a  school  district  and  a  city,  although  their  territorial 
boundaries  are  coterminous,  are,  nevertheless,  distinct  and 
separate  corporate  entities,  deriving  their  powers  as  such 
from  different  sources,  proceeds  to  say:  *'What,  therefore, 
the  Wetmore  case  (99  Cal.  146,  [33  Pac.  769])  and  the  Law 
3ase  (144  Cal.  384,  [77  Pac.  1014])  decided  was  that  the 
erection  of  schoolhouses  within  the  corporate  limits  of  a 
municipality  was  justly  to  be  regarded  as  a  municipal  affair, 
and  that  the  city,  therefore,  as  such,  could  create  a  bonded 
indebtedness  for  such  and  like  purposes,  even  though  power 
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to  do  the  same  thing  was,  under  the  general  school  system 
of  the  state,  vested  in  a  school  district  which,  while  occupy- 
ing the  same  territory  as  that  of  the  city,  was  still  in  point 
of  law  a  distinct  corporate  entity.  It  follows,  therefore, 
that  the  declaration  of  this  court  that  the  issuing  of  bonds 
for  the  building  of  schoolhouses  by  a  city  is  a  municipal 
affair  constitutes  in  no  sense  a  negation  of  the  fact  that 
another  corporate  entity — the  school  district — may  under  the 
general  school  system  of  the  state,  do  the  same  thing  for  the 
same  purpose/' 

The  above  excerpts  are  thus  brought  into  this  opinion,  not 
because  we  feel  prepared  to  hold  that  a  superintendent  of 
city  public  schools,  or  the  matter  of  the  appointment  or  em- 
ployment of  one,  is  a  municipal  affair,  but  because  the  prin- 
ciple thereby  enunciated  and  approved  and  as  applied  to  the 
situation  considered  in  that  case  supports  the  proposition  for 
which  the  respondent  contends  here,  viz. :  That,  notwithstand- 
ing that  they  are  different  and  separate  or  distinct  corporate 
entities,  a  municipality  and  a  school  district,  the  territorial 
boundaries  of  which  are  the  same  as  those  of  the  city,  may, 
if  the  legislature  elects  to  give  them  the  right  to  do  so,  exer- 
cise precisely  the  same  identical  power  with  respect  to  mat- 
ters connected  with  and  calculated  to  further  the  interests  of 
the  public  school  system,  in  so  far  as  such  city  and  school 
districts  are  concerned,  and  that  therefore,  merely  because 
the  Political  Code,  in  its  provisions  establishing  a  system  of 
common  schools,  confers  upon  the  board  of  education  of  the 
city  of  Marysville  power  to  employ  a  superintendent  of  city 
public  schools,  non  constat  that  the  provision  of  the  charter 
of  the  city  of  Marysville  has  become  a  dead  letter;  that  on 
the  contrary,  the  provision  being  one  whose  object  is  and 
has  always  been  in  furtherance  and  not  in  derogation  of  the 
general  school  system,  cannot  be  held  to  be  inconsistent  or 
in  conflict,  but  perfectly  consistent  therewith. 

Of  course,  the  provision  of  the  charter  with  respect  to  the 
superintendent  of  schools  for  the  city  need  not  necessarily 
be  observed — it  may  be  put  in  abeyance  by  the  exercise  by 
the  board  of  education  of  the  power  conferred  upon  it  to 
employ  a  superintendent  of  the  city  schools,  but  this  docs 
not  mean  that  thus  the  charter  provision  would  be  rendorcd 
null  and  void  or  be  repealed,  or  that  it  is  inconsistent  with 
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the  power  conferred  upon  the  board  of  education  with  respect 
to  the  subject  to  which  it  relates. 

There  was  by  the  attorneys  on  both  sides  a  sort  of  stipu- 
lation, somewhat  vague  in  meaning  and  scope,  from  which  it 
might  be  inferred  that  the  Marysville  school  district  not  only 
embraces  all  of  the  city  of  Marj'sville  but  also  a  small  strip  of 
adjacent  territory  in  which  some  twenty  or  thirty  persons 
reside.  The  city  attorney,  representing  the  appellant,  argues 
that  the  board  of  education  and  not  the  city  of  Marysville 
ought  to  pay  the  salary  of  the  city  superintendent  of  schools, 
because  in  that  case  the  Marysville  school  district,  including 
the  outside  territory,  would  be  taxed  for  the  purpose  of  rais- 
ing this  money  to  pay  the  superintendent's  salary.  "On  the 
other  hand,"  he  continues,  "if  the  salary  of  the  school  super- 
intendent of  the  city  of  Marysville  is  paid  by  the  city  of 
Marysville,  then  the  only  property  taxed  to  pay  her  salary 
will  be  the  property  within  the  corporate  limits  of  the  city 
of  Marysville." 

While,  if  it  be  true  that  the  Marysville  school  district 
covers  more  territory  than  that  comprehended  within  the  mu- 
nicipal limits  of  the  city  of  Marysville,  it  would  only  be  just 
that  those  living  outside  the  city  limits  and  owning  property 
situated  in  the  outlying  portion  of  the  district  should  be 
made  to  bear  their  just  and  proper  proportion  of  the  tax 
necessary  to  pay  the  salary  of  the  superintendent  of  schools 
of  the  city,  yet  the  fact  that  they  may  not  do  so  is  no  argu- 
ment in  impeachment  of  the  proposition  that  the  city  of 
Marysville  has  the  right,  by  virtue  of  the  provisions  of  its 
charter,  to  provide  for  a  superintendent  of  city  schools  and 
his  compensation  for  performing  the  duties  of  that  office, 
even  though  the  district  may  extend  territorially  beyond  the 
limits  of  the  municipality.  Nor,  obviously,  is  it  an  argument 
supporting  the  proposition  that  the  provision  of  the  Politi- 
cal Code,  empowering  the  board  of  education  of  Marysville 
to  employ  a  superintendent  of  city  schools,  has  had  the  effect 
of  repealing  by  implication  the  provision  of  the  city  charter 
under  which  the  county  superintendent  is  acting,  ex  officio,  as 
city  superintendent  of  schools.  The  city  of  Marysville,  when 
making  provision  in  its  charter  for  employing  and  compen- 
sating the  county  school  superintendent  to  perform  like  ser- 
vices for  the  city,  undoubtedly  considered  and  determined 
that  so  much  of  the  school  district  as  lay  within  the  limits 
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of  the  city  would  be  benefited  by  such  services  commensu- 
rately  witb  the  burden  thus  placed  upon  its  taxpayers.  At 
any  rate,  the  fact  that  there  may  be  other  territory  than  that 
of  the  city  proper  included  within  the  school  district  can,  in 
our  judgment,  have  no  material  bearing  upon  the  question 
whether  the  provision  of  the  city  charter  we  are  considering 
is  still  a  valid,  existing  law,  notwithstanding  the  provision  of 
the  Political  Code  in  question. 

Our  conclusion  is  that  the  judgment  is  correct^  and  it  is, 
therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2403.    First  Appellate  District.— June  25,  1918.] 

BELLE  E.  HORNLEIN,  as  Executrix,  etc.,  Respondent,  ▼• 
J.  H.  BOHLIG  ct  al.,  Copartners,  etc.,  Appellants. 

Mechanics'  Liens — Enoineerino  Expert — Right  to  Lien. — An  en- 
gineering expert  employed  for  a  single  and  specified  purpose  in  the 
construction  of  a  building,  even  though  he  may  not  be  classed  as  an 
architect,  comes  within  the  provisions  of  section  1183  of  the  Code 
of  Civil  Procedure,  aa  one  bestowing  skill  to  be  used  in  the  eon- 
struction  of  the  building,  and  is  entitled  to  a  lien  for  the  furnishing 
of  engineering  designs  to  the  architeetb. 

Id. — NoncE  to  Withhold— Eppect  of  Code  Amendment. — Section  1184 
of  the  Code  of  Civil  Procedure,  as  amended  in  1911,  does  not,  save 
at  the  option  of  the  owner,  secure  unto  persons  giving  the  requisite 
notice  an  equitable  garnishment  upon  the  moneys  due  or  to  become 
due  to  the  contractor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Kearney,  for  Appellants. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondent 

THE   COURT. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiflE  against  the  defendants  for  the  forcclosura 
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of  a  mechanic's  lien  filed  by  plaintiff  upon  the  property  of  de- 
fendants J.  H.  Bohlig  and  Lotta  Bohlig. 

Bohlig,  the  sole  owner  of  a  portion  of  the  real  property  sub- 
jected to  the  lien,  entered  into  a  contract  with  Hladik  & 
Thayer,  architects,  whereby  said  architects  agreed  to  furnish 
all  plans,  specifications,  architectural  work,  and  superintend- 
ence employed  in  the  construction  of  a  building  to  be  erected, 
and  which  was  erected,  upon  Bohlig 's  land  and  partly  upon 
land  owned  by  Bohlig  and  his  wife,  Lotta  Bohlig.  Thereafter 
plaintiff  entered  into  a  contract  with  Hladik  &  Thayer, 
whereby  plaintiff  agreed  to  furnish  the  engineering  designs 
of  the  building  for  which  he  was  to  receive  $620.  The  court 
found  that  plaintiff  duly  performed  his  part  of  the  contract; 
that  the  engineering  designs  so  furnished  by  plaintiff  were 
actually  used  in  the  construction  of  the  building;  that  de- 
fendants Hladik  &  Thayer  paid  on  account  the  sum  of  $270, 
and  that  $350  remained  unpaid.  From  these  findings  the 
court  deduced  the  conclusion  of  law  that  plaintiff  was  entitled 
to  judgment  against  defendants  for  the  sum  of  $350,  and  that 
said  sum  constituted  a  lien  upon  the  real  property. 

Appellants  contend  that  the  furnishing  of  engineering  de- 
signs was  not  a  service  of  the  character  contemplated  by  sec- 
tion 1183  of  the  Code  of  Civil  Procedure.  That  section  pro- 
vides inter  alia  that  architects  and  all  persons  of  every  class 
bestowing  skill  or  other  necessary  services  to  be  used  in  the 
construction  of  a  building  are  entitled  to  a  lien  whether  at  the 
instance  of  the  owner  or  of  any  other  person  acting  by  his 
authority  or  under  him  as  contractor,  and  further  that  every 
architect  having  charge  of  the  construction,  either  in  whole  or 
in  part,  of  any  building  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  the  lien  law.  It  follows  that  the 
emplo3rment  of  plaintiff  by  the  architects  is  equivalent  to  his 
employment  by  the  owner.  An  engineering  expert  employed 
for  a  single  and  specified  purpose  in  the  construction  of 
a  building,  even  though  he  may  not  be  classed  as  an  architect, 
comes,  we  think,  within  the  provisions  of  section  1183  of  the 
Code  of  Civil  Procedure,  as  one  bestowing  skill  to  be  used  in 
the  construction  of  the  building.  In  view  of  the  finding  of 
the  trial  court  that  the  services  of  the  plaintiff  were  actually 
used  in  the  construction  of  the  building  and  the  plain  lan- 
guage of  the  code,  it  seems  clear  to  us  that  plaintiff  was  en- 
titled to  a  lien. 
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The  judgment,  in  so  far  as  it  orders  that  a  writ  of  execution 
issue  against  the  owner,  Bohlig,  as  to  any  moneys  in  his  pos- 
session payable  to  Hladik  &  Thayer,  must  be  modified.  Evi- 
dently that  phase  of  the  judgment  is  based  upon  the  finding 
that  plaintiff  served  upon  Bohlig  a  notice  to  withhold  moneys 
in  his  hands  payable  to  Hladik  &  Thayer  at  a  time  when  Boh- 
lig had  in  his  hands  more  than  four  hundred  dollars  payable 
to  them.  Section  1184  of  the  Code  of  Civil  Procedure,  as 
amended  in  1911,  does  not,  save  at  the  option  of  the  owner, 
secure  unto  persons  giving  the  requisite  notice  an  equitable 
garnishment  upon  the  moneys  due  or  to  become  due  to  the 
contractor  (Hubbard  v.  Juri(m,  35  Cal.  App.  757,  [170  Pac. 
1093]),  and  therefore  plaintiff  is  not  entitled  to  a  pei*sonal 
judgment  against  the  owner,  but  must  rely  upon  his  lien. 

Lotta  Bohlig  was  sued  and  made  a  party  defendant  in  the 
action  under  a  fictitious  name,  and  it  is  conceded  that  she  was 
never  served  with  summons  and  that  she  in  no  wise  appeared 
or  participated  in  the  defense  of  the  action.  This  being  so,  the 
trial  court  was  without  jurisdiction  to  render  judgment  fore- 
closing the  lien  against  that  portion  of  the  property  in  which 
she  had  an  interest  (Oray  v.  Hawes,  8  Cal.  562;  Ford  v. 
Doyle,  37  Cal.  346 ;  People  v.  Harrison,  107  Cal.  541,  [40  Pac. 
956].) 

Modified  in  accordance  with  these  views,  the  judgment 
stands  afi&rmed* 


[Civ.  No.  2672.    6eeond  Appellate  Diatrict.— June  25,  1918.] 

HARRIET     H.     PARAMORE     et    al.,     Respondents,     v, 
HATWARD  COLBY,  Appellant. 

Appeal — Depaui/p  in  PnJNO  Briep — Mistake  as  to  Appellate  Court— 
Beliep. — The  district  court  of  appeal  will  grant  a  motion  for  relief 
from  default  in  filing  an  opening  brief  on  appeal,  where  the  motion 
is  made  under  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure  upon  the  ground  of  mistake,  inadvertence,  and  excusable 
neglect  arising  from  the  fact  that  in  good  faith  appellant  believed 
that  the  action  was  one  in  equity  and  the  appeal  was  properly  takes 
by  him  to  the  supreme  court* 
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MOTION  to  dismiss  appeal  and  counter-motion  for  relief 
from  default  in  filing  opening  brief. 

The  facts  are  stated  in  the  opinion  of  the  court 

Victor  T.  Watkins,  and  Sima  &  Church,  for  Appellant 

Oroff  &  Van  Etten,  for  Respondents. 

CONREY,  P.  J. — This  case  now  comes  before  the  court 
upon  a  motion  of  respondents  for  dismissal  of  the  appeal,  and 
a  motion  of  appellant  for  an  order  permitting  him  to  file  his 
opening  brief  on  appeal. 

The  defendant  appealed  to  the  supreme  court  from  the 
judgment  entered  against  him.  The  action  was  brought  to  re- 
cover from  the  defendant  a  certain  sum  less  than  two  thou- 
sand dollars  claimed  as  the  balance  due  on  a  contract  for 
the  sale  of  land  between  the  plaintiffs'  testator  as  vendor  and 
the  defendant  as  vendee.  If,  as  claimed  by  the  defendant,  the 
action  is  a  suit  in  equity,  his  appeal  was  properly  taken  to  the 
supreme  court  If,  as  claimed  by  the  plaintiffs,  it  is  merely 
an  action  at  law  for  money  due  on  a  contract,  the  appeal 
should  have  been  taken  to  the  second  district  court  of  appeal. 

The  transcript  on  appeal  was  filed  in  the  supreme  court 
February  19,  1918.  Under  rule  II  of  the  supreme  court  ap- 
pellant's brief  was  duo  on  the  twenty-first  day  of  March.  On 
March  19th  the  supreme  court  made  an  order  extending  appel- 
lant's time  for  filing  said  brief  to  and  including  April  20th. 
On  the  eighth  day  of  April  the  supreme  court  made  its  order 
transferring  the  cause  to  this  court  Appellant's  brief  has 
not  yet  been  filed,  but  on  the  twenty-second  day  of  April  it 
was  tendered  to  the  clerk  of  this  court  for  filing,  in  accordance 
with  appellant's  motion,  of  which  notice  had  been  duly  given. 

The  respondents  claim  that  the  appeal  was  wrongly  taken 
to  the  supreme  court;  that  therefore  the  supreme  court  was 
without  jurisdiction  to  make  the  order  extending  time,  but 
could  only  make  an  order  transferring  the  case  to  this  couit, 
unless  it  (the  supreme  court)  first  made  an  order  trans- 
ferring the  cause  to  the  supreme  court.  These  contentions 
are  based  upon  the  provisions  of  section  4  of  article  VI  of 
the  constitution.  Whatever  our  opinion  of  these  contentions 
may  be,  it  is  not  necessary  to  make  decision  thereon,  since  at 
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all  events  we  think  that  the  appellant's  motion  for  relief  from 
his  alleged  default  should  be  granted.  That  motion  is  made 
under  the  provisions  of  section  473  of  the  Code  of  Civil  Pro- 
cedure, upon  the  ground  of  mistake,  inadvertence,  and  excus- 
able neglect  arising  from  the  fact  that  in  good  faith  appellant 
believed,  and  still  believes,  that  the  action  is  one  in  equity  and 
that  the  appeal  was  properly  taken  to  the  supreme  court  It 
is  true  that  the  supreme  court  has  made  its  order  transferring 
the  cause  to  this  court  upon  the  stated  ground  that  the  case  is 
not  one  within  its  jurisdiction.  But  the  decision  thus  made 
ex  parte  by  the  supreme  court  should  not  be  regarded  as  bind- 
ing upon  appellant  except  for  the  purpose  of  the  transfer. 
An  inspection  of  the  pleadings  as  set  forth  in  the  transcript 
shows  that  the  defense  made  by  the  defendant  turns  upon  the 
question  as  to  whether  the  action  is  in  fact  of  an  equitable 
nature.  That  is  the  very  matter  which  will  be  discussed  in  the 
briefs,  and  upon  that  matter  appellant  should  have  a  hearing. 
Respondents'  motion  for  dismissal  of  the  appeal  and  for  an 
order  vacating  said  order  extending  time  is  denied.  Appel- 
lant's motion  for  relief  from  default  is  granted  and  it  is 
ordered  that  his  brief  be  filed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CWm.  No.  446.    Third  Appellate  District. — June  26,  1918.] 

THE    PEOPLE,    Respondent,    v.    ERNEST    G.    BOOTH, 

Appellant. 

Criminal  Law  —  Void  Sentence  —  Indetebminatb  Term — Pronounce- 
ment OF  Second  Sentence — Power  of  Court. — A  judgment  in  a 
criminal  case  sentoacing  the  defendant  for  an  indefinite  term  upon 
conviction  of  a  crime  committed  prior  to  the  enactment  of  the  in- 
determinate sentence  law  is  void,  and  the  court  has  jurisdiction  to 
pronounce  a  second  sentence  for  a  fixed  term  of  imprisonment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.     H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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No  appearance  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chaa.  Jones,  Deputy 
Attorney-General,  for  Eespondent. 

HART,  J.— -On  the  twentieth  day  of  September,  1917,  the 
defendant  was  charged  by  information  filed  by  the  district 
attorney  of  Butte  County  in  the  superior  court  of  said  county 
with  the  crime  of  forgery,  alleged  to  have  been  committed  on 
or  about  the  eighth  day  of  the  preceding  month  of  June.  On 
the  said  twentieth  day  of  September,  upon  being  duly 
arraigned  upon  said  information,  the  defendant  entered  a  plea 
of  guilty  to  the  crime  therein  charged,  and  the  court  there- 
upon fixed  Monday,  September  24,  1917,  at  10  o'clock  A.  M., 
as  the  time  for  the  pronouncement  of  judgment  of  sentence, 
and  on  the  day  last  mentioned  the  court,  after  due  proceed- 
ings, sentenced  the  accused  to  be  punished  by  imprisonment 
in  the  state  prison  at  San  Quentin  *'for  the  indeterminate 
term  of  one  to  fourteen  years."  The  defendant  was  there- 
after and  in  due  time  delivered  by  the  sheriflf  to  the  custody 
of  the  warden  of  the  state  prison  at  San  Quentin. 

On  the  eighteenth  day  of  March,  1918,  and  after  serving 
six  months  in  the  state  prison,  the  defendant  addressed  to  the 
judge  of  the  superior  court  of  Butte  County  a  letter  in  which 
he  called  the  attention  of  the  judge  to  the  case  of  E<c  parte 
Lee,  177  Cal.  690,  [171  Pac.  958],  on  habeas  corpus,  and 
declared  that,  under  the  ruling  in  that  case,  the  judgment 
sentencing  him  (defendant)  to  an  indeterminate  term  was 
voidable,  inasmuch  as  the  crime  for  which  he  had  been  sen- 
tenced was  committed  before  section  1168  of  the  Penal  Code, 
authorizing  indeterminate  sentences,  went  into  effect,  the 
supreme  court  holding  in  the  Lee  case  that  the  said  section, 
as  to  defendants  whose  offenses  had  been  committed  prior  to 
its  enactment,  was  ex  post  facto,  and,  therefore,  unconstitu- 
tional and  void.  Upon  receiving  and  reading  the  said  letter, 
the  court,  recognizing  that  error  had  been  committed  in  the 
matter  of  pronouncing  judgment  of  sentence  against  the  de- 
fendant, made  an  order  for  the  return  of  the  prisoner  into 
court  to  the  end  that  a  legal  judgment  might  be  pronounced 
and  entered  in  the  case.  In  pursuance  of  said  order,  the 
defendant  was,  on  the  twenty-second  day  of  March,  1918, 
brought  into  court  by  the  sheriff,  and,  after  due  proceedings, 
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the  court  sentenced  the  defendant  to  serve  a  term  of  five  years 
in  the  state  penitentiary  at  San  Quentin.  The  defendant 
thereupon  in  open  court  gave  notice  of  an  appeal  from  the 
judgment  so  pronounced  and  entered. 

The  case  was  placed  on  the  calendar  of  the  June  term  of 
this  court,  and  all  the  parties  duly  notified  thereof.  When 
the  case  was  called  in  the  regular  order  for  argument,  no  one 
appeared  for  the  defendant,  and,  as  no  brief  had  been  filed 
(and  it  may  be  added  none  has  since  been  filed)  in  support  of 
whatever  point  or  points  the  defendant  intended  to  rely  upon, 
the  attorney-general  submitted  the  case  on  the  record,  and  so 
it  now  stands  for  our  consideration. 

We  would  have  been  justified  in  aflSrming  the  judgment 
without  presenting,  as  above  we  have,  a  history  of  the  case; 
but  it  appears  from  the  record  that  the  defendant  has  at  aJl 
times  been  without  the  aid  of  counsel,  and  we  conceived  th^t 
it  was  only  just  to  him  to  reproduce  herein  the  facts  as  to  the 
proceedings  in  the  case,  and  thus  show  that  there  is  no  legal 
merit  whatever  in  his  appeal.  The  purported  judgment  origi- 
nally pronounced  was  in  a  legal  sense  no  judgment  at  all.  Of 
course,  it  will  not  be  contended  that  the  court,  under  the  cir- 
cumstances indicated  herein,  lost  jurisdiction  to  pronounce  a 
valid  judgment  of  sentence  against  the  defendant. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  439.    Third  AppeUate  District.— June  26,  1918.] 

THE     PEOPLE,     Respondent,    v.     LEE     SING    PARK. 

Appellant. 

CaiMmAL  Law — Murdeb — Kvidencs — Harmless  Error. — ^In  this  prose- 
eutlon  for  murder,  it  is  beld  there  is  nothing  in  any  of  the  rulings 
on  testimony  which,  even  assuming  some  to  have  been  erroneous, 
oould  have  undulj  prejudiced  the  rights  of  the  defendant. 

ji>. — Verdict — Sufficiency  of  Evidence. — It  is  also  held  that  the  evi- 
dence was  sufficient  to  support  the  verdict. 

APPEAL   from   a  judgment  of  the   Superior   Court   of 
Sonoma  County,  and  from  an  order  denying  a  new  trial 
£mmet  Seawell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

!W.  F.  Cowan,  and  Carl  Barnard,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

HART,  J. — ^The  defendant  was  convicted,  in  the  superior 
court  of  Sonoma  County,  of  the  crime  of  murder  of  the  first 
degree,  the  jury  having,  in  the  exercise  of  the  discretion  com- 
mitted to  them  by  section  190  of  the  Penal  Code,  adjudged 
that  the  accused  be  confined  in  the  state  prison  for  life. 

The  defendant  has  appealed  from  the  judgment  and  the 
order  denying  his  motion  for  a  new  trial,  but  no  brief  has  ever 
been  filed  in  support  of  the  appeals,  nor  was  he  represented 
by  counsel  when  the  cause  was  called  for  hearing  and  argu- 
ment at  the  regular  June  term  of  this  court,  upon  the  calen- 
dar of  which  the  case  was  regularly  placed  for  hearing  and 
argument  The  attorney-general,  therefore,  submitted  the 
case  upon  the  record. 

The  defendant  was  jointly  charged  by  information  with  one 
William  Yee  and  one  Toy  Tock  of  the  crime  of  murdering  one 
Hom  Hong,  on  or  about  the  eleventh  day  of  March,  1917,  at  a 
ranch  near  the  city  of  Santa  Rosa,  in  the  said  county  of 
Sonoma.  He  was  given  a  separate  trial,  with  the  result  as 
above  stated. 

William  Yee,  one  of  the  defendant's  codefendants,  was,  pre- 
viously to  the  trial  of  the  present  case,  separately  tried  and 
convicted  of  murder  of  the  first  degree,  the  jury  fixing  the 
punishment  in  his  case  at  imprisonment  for  life,  and  upon 
appeal  the  judgment  and  the  order  were  affirmed  by  this  court 
on  June  18,  1918.  The  general  facts  of  this  case  are  stated  in 
the  opinion  filed  in  the  said  case  of  People  v.  William  Yee, 
ante,  p.  579,  [174  Pac.  343],  and  it  is,  therefore,  unnecessary 
to  repeat  them  herein.  Nor,  since  no  argument,  either  oral 
or  printed,  was  made  before  this  court  pointing  out  the 
errors,  if  any  there  were,  upon  which  the  appellant  intended 
to  rely  for  a  reversal,  is  it  necessary  or  even  practicable  for 
the  court  to  consider  herein  the  numerous  exceptions  reserved 
by  the  defendant  to  rulings  admitting  and  excluding  certain 
testimony.  It  must  suffice  to  say,  generally,  that  we  have  ex- 
amined the  record  with  care  and  perceive  nothing  in  any  of 
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the  rulings  upon  the  question  of  the  propriety  or  impropriety 
of  the  testimony  which,  even  assuming  some  to  have  been 
erroneous,  could  have  unduly  prejudiced  the  rights  of  the 
accused  or  which  had  the  effect  of  depriving  him  of  a  fair 
and  impartial  trial.  Indeed,  we  are  justified  in  saying 
that  the  record  is  comparatively  free  from  error,  and  that  the 
accused  was  accorded  a  perfectly  fair  trial.  As  to  the  instruc- 
tions, we  are  prepared  to  declare  that  a  careful  examination 
of  the  entire  charge  delivered  by  the  court  to  the  jury  has 
convinced  us  that  thus  the  law  of  the  case  was  clearly  and  cor- 
rectly stated. 

There  is  no  claim  that  the  evidence  was  insuflBcient  to  sup- 
port the  verdict.  Nor  could  such  a  claim  find  support  in  the 
record.  The  evidence,  generally  speaking,  was,  as  above 
stated,  the  same  as  that  presented  in  the  case  of  People  v. 
William  Yee,  and,  as  will  be  observed  by  an  examination  of 
the  opinion  in  that  case,  it  was  amply  sufficient  to  justify  the 
jury,  if  they  believed  it,  in  finding  the  accused  guilty.  In- 
deed, we  may  say  as  to  both  cases  that,  under  the  evidence  as 
it  is  presented  to  us,  and  as  we  are  required  to  consider  it,  the 
accused  can  count  themselves  as  singularly  fortunate  in  hav- 
ing been  saved  from  the  extreme  penalty  which  the  law  pro- 
vides may  be  inflicted  in  a  case  of  murder  of  the  first  degree ; 
for  the  act  of  killing  Hom  Hong,  by  whomsoever  committed, 
involved  a  deliberate  and  cruel  murder,  in  the  commission  of 
which  there  appeared  no  circumstances  of  mitigation  which 
justified  the  infliction  of  any  punishment  less  than  that  of 
death. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Crim.  No.  434.    Third  Appellate  District.— June  26,  1918.] 
THE  PEOPLE,  Respondent,  v.  JOE  JACINTO,  Appellant. 

Cumin AL  Law — AssAUiyr  With  Deadly  Weapon  With  Intent  to  Mur- 
der— ^Verdict  Supported  by  Evidence. — In  this  prosecution  for  an 
assault  with  a  deadly  weapon  with  intent  to  commit  murder,  it  is 
held  the  evidence  clearly  shows  the  guilt  of  the  accused,  and  the 
record  shows  no  errors  in  rulings  on  testimony  or  in  the  giving  of 
instructions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  E.  Poote,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

THE  COURT.— This  case  was  submitted  on  the  record  by 
the  attorney-general,  no  brief  having  been  filed  with  or  ap- 
pearance otherwise  made  before  this  court  to  sustain  the  ap- 
peal from  the  judgment  of  conviction  taken  by  the  defendant. 

We  have,  however,  examined  the  record  and  have  found  no 
substantial  ground  for  the  appeal. 

The  offense  of  which  the  defendant  was  convicted  was  that 
of  an  assault  with  a  deadly  weapon  with  intent  to  commit  mur- 
der. The  evidence  discloses  that  the  assault  was  committed 
on  the  wife  of  the  accused  at  their  home  in  the  town  of  Hood, 
in  Sacramento  County,  in  the  month  of  July,  1917,  the  motive 
for  the  crime  being  that  the  wife — the  victim  of  the  assault — 
had  threatened  and  was  about  to  leave  the  defendant  because 
of  his  alleged  ill  treatment  of  her  and  refused  to  heed  his  re- 
peated demands  that  she  remain  with  him.  The  evidence 
clearly  shows  the  guilt  of  the  accused. 

We  have  found  no  errors  in  the  rulings  admitting  and  ex- 
cluding evidence,  while  the  charge  of  the  court  is  in  clear 
language,  pertinent  to  the  issues  and  otherwise  unobjec- 
tionable. 

The  judgment  is  affirmed. 
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[Crlm.  No.  437.    Third  Appellate  District.— June  26,  1918.] 
THE  PEOPLE,  Respondent,  v.  JOE  U.  POPE,  Appellant, 

Criminal  Law — Indeterminate  Sentence — Crime  Committed  PkioR  to 
Enactment. — An  indeterminate  sentence  for  a  crime  committed 
prior  to  the  adoption  of  section  1168  of  the  Penal  Code,  relating 
to  indeterminate  sentences,  is  improper. 

Id. — ^Bapb — Verdict  Supported  by  Evidence. — ^In  Ihis  prosecution  for 
the  crime  of  rape,  it  is  held  the  verdict  is  supported  hj  the  evi- 
dence and  that  no  prejudicial  rulings  appear. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  Luke  Howe,  and  C.  H.  Crocker,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— Defendant  was  accused  by  information  of 

the  crime  of  rape  alleged  to  have  been  committed  on  the 

day  of  May,  1917,  his  victim  being  of  the  age  of  eleven  years. 
He  was  convicted  by  a  jury  and  the  court  sentenced  him  to 
serve  the  term  of  fifteen  years  in  the  state  prison  at  San 
Quentin.  The  crime  was  alleged  and  shown  to  have  been 
committed  on  May  3,  1917,  and  prior  to  the  passage  or  adop- 
tion of  the  new  section  1168  to  the  Penal  Code,  relating  to  in- 
determinate sentences,  and  hence  the  sentence  was  properly 
imposed.     {Ex  parte  Lee,  177  Cal.  690,  [171  Pac  958].) 

The  transcript  was  filed  January  18,  1918,  and  was  placed 
upon  the  June  calendar.  No  brief  has  been  filed  by  defend- 
ant and  he  made  no  appearance  at  the  call  of  the  calendar. 
On  motion  of  the  attorney-general  the  cause  was  submitted  on 
the  record.  Although  not  required  to  do  so,  we  have  exam- 
ined the  transcript  of  the  evidence  and  rulings  of  the  court, 
with  the  result  that  the  verdict  is  shown  to  have  support  and 
that  no  prejudicial  rulings  appear. 

The  judgment  is  afSrmed. 


Digiti 


zed  by  Google 


June,  1918.]     Transfer  Co.  t;.  Industrial  Ago.  Ck>M.        657 


[CiT.  No.  2521.    Second  Appellate  District.— June  26,  1918.] 

BURTON  AUTO  TRANSFER  COMPANY  et  al.,  Petitioners, 
V.  INDUSTRIAL  ACCIDENT  COMMISSION  «t  al., 
Respondents. 

Workmen's  Compensation  Act  —  Death  of  Driver  of  Transfer 
Truck— Accident  Arising  in  Course  of  Employment. — Under  tbe 
Workmen's  Compensation  Act,  the  death  of  the  driver  of  an  auto- 
mobile truck  for  a  transfer  company  was  occasioned  by  an  accident 
that  happened  in  the  course  of  his  employment,  where  it  nas  shown 
that  he  had  loaded  his  truck  and  left  it,  as  customary,  in  tha  street 
adjacent  to  the  office  during  the  noon  hour,  while  waiting  for  the 
freight  depot  to  open,  and  who  in  obeying  instructions  to  get  the 
truck  and  go  to  the  depot,  was  strv.ck  and  killed  by  a  passing 
automobile  while  crossing  the  street. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Commis- 
sion. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  H.  Moore,  for  Petitioners. 

Christopher  M.  Bradley,  and  Warren  H.  Pillsbury,  for  Re- 
spondents. 

WORBIS,  J.,  pro  tern. — This  proceeding  was  instituted  for 
the  purpose  of  annulling  an  award  allowing  the  mother 
of  George  Fickett  a  certain  sum  of  money  because  of  his 
death,  said  to  have  been  caused  by  an  accident  occurring  in 
the  course  of  as  well  as  arising  out  of  his  employment  by  the 
petitioner.  Burton  Auto  Transfer  Company.  The  employer 
was  engaged  in  the  transfer  business  and  Fickett  was  a  driver 
of  one  of  its  automobile  trucks.  The  business  was  operated 
from  an  office,  in  Los  Angeles,  where  orders  were  received  from 
patrons  who  required  the  service  of  the  company,  and  the 
drivers  of  its  vehicles  were  accustomed  to  remain  about  the 
office  awaiting  orders  at  all  times  during  working  hours  when 
they  were  not  engaji^ed  in  the  operation  of  their  trucks  in  the 
performance  of  their  actual  work.    The  owner  of  the  com- 

•7  Ctl.  App.— 4a 
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pany  testified  that  Fickett's  working  hours  were  **any  time 
from  half-past  6  until  he  got  through  at  night.  Sometimea 
it  was  4,  sometimes  it  was  10,  sometimes  it  was  morning."  No 
luncheon  time  was  provided  by  the  employer  for  the  drivers. 
The  owner  said  on  this  subject:  *'We  leave  that  to  the  men. 
If  they  are  in  a  hurry,  or  out  in  the  country,  it  ain't  no  object 
to  them  to  sit  around  for  an  hour.  They  eat  their  lunch  and 
go  on  and  lots  of  times  they  take  it  with  them  and  eat  it  on 
the  truck  going  along.*'  He  was  then  asked  if  that  condition 
of  affairs  was  changed  to  any  degree  when  the  men  were  in 
town  and  he  said  it  was  not.  In  response  to  a  question  as  to 
whether  the  men  could  take  longer  than  an  hour  for  lunch  if 
they  desired,  he  said,  "If  they  wished,  if  they  weren't  busy — 
no  rules  about  that  at  all." 

On  the  day  that  the  accident  occurred  which  cost  Fickett  his 
life  he  had  been  ordered,  at  about  11  in  the  morning,  to  haul 
a  load  of  pipe  from  a  certain  establishment  to  the  Southern 
Pacific  depot.  He  procured  his  load  and  trucked  it  as  far  as 
the  employer's  office,  where  he  arrived  at  12  o'clock  noon,  the 
place  being  directly  on  his  way  to  the  depot.  The  depot  was 
closed  from  noon  until  1  o'clock,  and  Fickett  stopped  at  the 
office  on  that  account,  instead  of  proceeding  to  his  destination 
and  being  compelled  to  await  the  opening  of  the  depot  for  the 
delivery  of  his  load.  He  went  into  the  office,  leaving  his  truck 
on  the  opposite  side  of  the  street,  where  it  was  headed  toward 
the  depot  and  stood  on  the  right  side  of  the  way.  Moreover, 
the  owner  of  the  transfer  company  testified  that,  during  the 
day,  it  was  the  custom  of  the  drivers  to  park  their  truclcs  on 
either  side  of  the  street,  in  front  of  the  office,  and  that  space 
was  reserved  for  that  purpose  on  both  sides.  Trucks  were  run 
into  the  employer's  yard  at  night  only.  Fickett  remained  in 
the  office  at  least  a  part  of  the  time  from  12  to  12 :45,  but  the 
record  docs  not  show  whether  he  ate  luncheon  there,  or  at  his 
home,  which  was  near  at  hand,  or  whether  he  went  to  a  res- 
taurant for  it,  or,  in  fact,  whether  he  partook  of  lunch  that 
day  at  all.  At  any  late,  he  was  at  the  office  at  12:45.  At 
that  time,  the  owner  of  the  company  said  to  him,  **Georgie, 
you  better  start  along  and  you  will  be  at  the  S.  P.  at  the  time 
they  open  the  doors  and  get  away  a  little  quicker."  Fickett 
then  left  the  office,  started  to  cross  the  street  toward  his  truck, 
and  was  run  down  by  a  passing  automobile. 
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The  petitioner  relies  upon  the  many  cases  to  the  effect  that 
one  is  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act  if  he  is  injured  while  on  the  way  toward 
or  from  his  employment.  These  cases  are  not  in  point,  for 
the  reason  that,  at  the  time  he  was  stricken,  Fickett  was  not 
on  the  way  to  his  employment.  He  had  never  left  it.  Under 
the  facts  above  stated,  he  was  within  the  hours  of  his  employ- 
ment, he  was  in  a  place  where  he  had  a  right  to  be,  and  he  had 
left  his  truck  in  a  place  where  he  had  a  right  to  leave  it,  in 
the  regular  and  usual  discharge  of  the  duties  he  owed  his  em- 
ployer. We  are  satisfied,  and  we  need  not  cite  authority  in 
support  of  our  view,  that  Fickett 's  death  was  occasioned  by 
an  accident  that  happened  in  the  course  of  his  employment 
and  that  i*  arose  out  of  the  employment. 

The  award  is  affirmed* 

Conrey,  P.  J.,  and  James,  J,,  concurred. 


[Cir.  No.  2466.    First  Appellate  Dialrict.— June  26,  1918.] 

FEDERAL  CONSTRUCTION  COMPANY  (a  Corpora- 
tion).  Petitioner,  v.  GEORGE  KNEESE,  as  Superin- 
tendent  of  Streets,  etc..  Respondent. 

Street  Law — Improvements  Under  Act  of  1911— Resolution  of  In- 
tention— Names  of  Streets. — In  street  improvement  proceedings 
under  the  Improvement  Act  of  1911  (Stats.  1911,  p.  730),  the  streets 
to  be  improved  need  not  be  mentioned  by  their  official  names  in  the 
resolution  of  intention,  but  may  be  referred  to  bj  the  names  bj 
which  thej  are  commonly  known. 

Iiv. — Uncertainty  as  to  Location  of  Lines — Defect  in  Resolution 
OF  Intention  Cured  by  Plans  and  Specifications. — ^Uncertainty  as 
to  the  location  of  certain  lines  in  the  resolution  of  intention  is 
cured  by  the  plans  accompanying  the  resolution  and  the  specifications 
referred  to  therein,  wherein  the  location  of  such  lines  is  made  cer- 
tain. 

Id.— <?HANOB  OF  Grade— Proceedings  Under  Act  of  1909— Hearing  of 
Protests — Persons  Entitled  to  Notice. — In  a  proceeding  for  the 
ehange  of  the  grade  of  a  street  under  the  Change  of  Grade  Act  of 
1909  (Stats.  1909,  p.  1018),  the  proceeding  is  valid,  notwithstanding 
upon  Um  hearing  of  protests  notice  ^as  only  given  of  the  hear- 
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ing  of  Bueh  protests  to  the  persons  protesting,  since  under  sneb  aet 
no  notice  is  required  to  be  given  of  lucb  bearing  to  nonprotesting 
owners. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Couit  of  Appeal  for  the  First  Appellate 
District  to  compel  a  superintendent  of  streets  to  sign  a  con- 
tract for  street  improvement. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Raymond  Benjamin,  and  A.  C.  H.  Hart,  for  Petitioner. 

George  Appell,  for  Respondent. 

Heller,  Powers  &  Ehrmann,  for  Intervener. 

BEASLY,  J.,  pro  tern. — The  Federal  Construction  Com- 
pany  petitions  for  a  writ  of  mandate  to  compel  the  super- 
intendent of  streets  of  Daly  City  to  sign  a  contract  for  the 
improvement  of  certain  streets  of  that  municipality  pur- 
suant to  proceedings  taken  by  its  board  of  trustees  under 
the  Improvement  Act  of  1911  (Stats.  1911,  p.  730),  in  con- 
junction with  the  act  amendatory  thereof  of  1915  (Stats. 
1915,  p.  1464). 

The  case  is  an  amicable  one  instituted  for  the  purpose  of 
determining  the  validity  of  the  proceeding  involved  to  the 
point  which  they  have  reached. 

The  first  objection  to  the  proceedings  is  that  the  streets 
involved  are  not  mentioned  by  their  oflficial  names  in 
the  resolution  of  intention.  It  is  provided  in  section  3  of 
the  Improvement  Act  of  1911  (Stats.  1911,  p.  733)  that  the 
streets  to  be  improved  may  be  referred  to  by  the  names  by 
which  they  are  commonly  known,  and  this  was  done. 

The  next  objection  is  that  the  resolution  of  intention  is  un- 
certain in  some  particulars.  The  plans,  however,  which  ac- 
companied the  resolution  of  intention,  and  the  specifications 
that  are  referred  to  therein,  if  we  understand  counsel  cor- 
rectly, answer  these  objections  by  making  the  lines,  which 
it  might  be  impossible  to  locate  if  the  resolution  of  intention 
stood  alone,  quite  certain  as  to  location. 

Another  objection  to  the  resolution  is  that  it  cannot  be 
determined  therefrom  whether  a   certain  strip   of   vitrified 
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brick  pavement  excepted  from  the  work  to  be  done  is  in  ex- 
istence or  to  be  hereafter  constructed.  It  is  plainly  said  in 
the  resolution  that  this  pavement  is  **to  be  constructed.** 
This  can  only  mean  that  it  is  to  be  constructed  in  the  future, 
of  course. 

Other  criticisms  are  aimed  at  the  resolution  and  plans  and 
specifications;  but  with  all  respect  to  counsel,  who  have  so 
ably  presented  this  matter  as  to  lighten  the  labor  of  the 
court,  we  think  them  inconsequential. 

The  reference  in  the  resolution  of  intention  embraces  mat- 
ters concerning  which  the  resolution  may  properly  refer 
to  the  plans  and  specifications  for  a  more  particular  de- 
scription of  the  work ;  and  the  reference  itself  is  sufficient  for 
this  purpose. 

This  disposes  of  criticisms  aimed  at  the  resolution  of  inten- 
tion.   It  seems  to  be  sufficient. 

As  we  understand  the  next  contention  of  counsel  opposing 
the  issuance  of  the  writ,  it  is  that  the  improvement  is  to  be 
to  a  grade  attempted  to  be  established  by  a  proceeding  for 
change  of  grade  had  under  chapter  677  of  the  Statutes  of 
1909  (Stats.  1909,  p.  1018),  and  that  the  attempt  in  that 
proceeding  to  change  the  grade  was  futile  because  of  the 
failure  to  give  notice  of  the  hearing  of  certain  protests  against 
the  change  of  grade  that  were  filed  in  that  proceeding.  It 
is  stipulated  by  all  the  parties  to  this  proceeding  that  the 
resolution  of  intention  to  change  the  grade  was  duly  passed 
as  provided  by  chapter  677  of  the  Statutes  of  1909,  and  that 
notice  thereof  was  given  in  the  manner  provided  by  section 
2  of  that  chapter.  The  protests  which  were  filed  were  made 
by  owners  of  less  than  a  majority  of  the  property  fronting 
on  the  streets  where  the  change  of  grade  was  proposed  to 
be  made.  The  act  under  which  the  proceeding  was  had 
provided  that  the  board  of  trustees  should  fix  a  time  for  hear- 
ing such  protests,  and  give  notice  thereof  in  the  manner 
therein  specified  to  be  given;  and  it  was  further  provided 
that  the  board  of  trustees  should  hear  said  protests  at  the 
time  and  place  appointed,  or  at  any  time  to  which  the  hear- 
ing thereof  might  be  continued,  and  pass  upon  the  same,  and 
that  its  decision  thereon  shall  be  final  and  conclusive.  While 
no  notice  was  given  of  the  hearing,  the  persons  si^rning  the 
protests  did  actually  all  appear  before  the  board  of  trustees 
and  present  their  protests,  and  were  heard  upon  the  same, 
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except  that  in  one  instance  the  protestant  did  not  appear 
personally,  but  did  appear  by  his  son,  who,  it  is  stipulated 
represented  him  in  the  matter.  It  is  now  contended  that 
this  son  did  not  have  authority  to  represent  this  protestant, 
his  father;  but  the  stipulation  is  broad  and  can  mean  nothing 
if  it  does  not  mean  that  the  son  had  such  authority. 

It  is  argued  on  behalf  of  the  petitioner  that  the  appearance 
by  the  protesting  property  owners  before  the  board  of 
trustees,  and  the  hearing  then  given  them,  was  all  that  was 
necessary  to  give  the  board  jurisdiction  to  proceed  with  the 
work;  that  the  reason  for  the  publication  of  the  notice  was 
simply  to  apprise  the  protestants  of  the  time  and  place  of  the 
hearing  of  their  protests,  and  the  notice  was  not  addressed  to 
any  other  person,  and  that  they  having  been  heard  and  their 
protests  denied,  the  board  thereupon  acquired  jurisdiction  to 
proceed.  On  the  other  hand,  the  contention  is  made  by  the 
respondent  that  the  purpose  of  the  publication  of  the  notice 
was  to  give  notice  to  all  persons  owning  property  fronting 
upon  the  streets  the  grade  of  which  it  was  proposed  to 
change,  whether  protesting  or  not  protesting;  and,  therefore, 
the  fact  that  the  actual  protestants  appeared  before  the  board 
and  were  heard  does  not  give  the  board  jurisdiction,  as  it 
is  said,  to  proceed  with  the  work  although  the  protests  wei'e 
denied. 

With  this  latter  contention  we  are  unable  to  agree. 
Throughout  the  whole  of  section  3  of  the  act  under  which 
the  proceeding  for  change  of  grade  was  taken,  in  mentioning 
who  were  to  be  heard  upon  the  protests  the  legislature  has 
used  the  words  "such  protests"  and  ''said  protests,*'  refer- 
ring definitely  to  the  protests  filed  and  to  no  other  persons 
or  objections  whatever.  No  other  construction  can  be  given 
to  the  language  of  that  lengthy  section  than  that  the  protests 
to  be  heard  were  the  protests  which  were  filed,  and  none 
other.  One  reason  for  the  adoption  of  the  method  of  pub- 
lication or  posting  instead  of  a  personal  service  of  notice  of 
the  hearing  is  the  common  one,  that  it  was  easier  to  meet  the 
diflRculty  of  serving  a  large  number  of  persons  by  this  sub- 
stituted method — if  it  may  be  so  called — than  by  seeking 
out  the  persons  protesting  at  their  various  residences  or 
places  of  business,  and  pcnsonally  serving  them  there.  Per- 
haps it  mi'jrht  also  have  been  considered  less  expensive  and 
more  certain,  and  its  proof  less  open  to  the  infirmities  of  oral 
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testimony,  than  a  personal  service.  There  is  another 
sentence  of  section  3,  however,  which  seems  to  us  to  con- 
clusively point  to  the  intention  of  the  legislature  as  to  who 
should  be  heard  upon  these  protests.  After  providing  for 
the  nature  and  contents  of  the  protests  it  is  said  that  **Any 
protest  not  complying  with  the  foregoing  requirements  shall 
not  be  considered  by  said  city  council."  This,  if  the  con- 
tention of  the  superintendent  of  streets  be  correct,  would  ex- 
clude from  hearing  an  informal  protest  actually  filed,  and 
at  the  same  time  permit  hearing  a  person  who  had  not  pro- 
tested at  all.  That  the  legislature  intended  such  a  result 
is  not  reasonable  to  suppose.  It  is  settled  in  Farley  v.  Rein- 
dollar,  174  Cal.  706,  [165  Pac.  19],  that  property  owners 
not  protesting  cannot  object  to  the  disposition  of  protests 
to  which  they  are  not  a  party.  It  follows  that  if  the  non- 
protesting  property  owners  could  not  object  to  the  disposi- 
tion of  the  protests,  the  notice  was  not  for  their  benefit. 
Gray  v.  Burr,  138  Cal.  109,  [70  Pac.  1068],  relied  upon  by 
the  respondent  in  this  case,  is  not  in  point,  because  in  that 
case  the  protest  was  by  the  owners  of  a  majority  of  the 
frontage,  and  the  resolution  ordering  the  work  was  passed 
without  giving  the  protesting  owners  any  opportunity  to 
be  heard  at  all. 

Other  cases  relied  upon  by  respondent  are  Creed  v.  Mc- 
Combs,  146  Cal.  449,  452,  [80  Pac.  679] ,  Southern  Con- 
struction Co.  V.  Hoivells,  21  Cal.  App.  330,  [131  Pac.  756] , 
Oirvin  v.  Simon,  127  Cal.  491,  [59  Pac.  945] ,  People  v. 
O'Neill,  51  Cal.  91,  and  Mahoney  v.  Braverman,  54  Cal. 
565.  All  these  were  cases  where  the  notice  which  was  not 
given  was  a  notice  of  a  hearing  on  an  assessment  for  street 
work.  Typical  of  the  language  of  those  cases  is  that  of 
Mr.  Justice  James,  of  the  second  appellate  district,  in 
Southern  Construction  Co.  v.  Howells,  as  follows:  *'The 
city  council,  when  it  proceeds  to  give  a  hearing  on  an  appeal 
against  a  street  assessment  under  this  act,  cannot  assume 
jurisdiction  to  make  any  order  of  determination  therein 
until  all  property  owners  affected  by  the  assessment,  whether 
parties  to  the  appeal  or  not,  have  been  given  notice  of  the 
hearing.  There  is  but  one  way  provided  by  the  statute  for 
the  giving  of  this  notice,  and  that  is  that  it  shall  be  published 
for  five  days."  There  is,  however,  a  fundamental  dis- 
tinction between  the  notice    required   in  a   proceeding    for 
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change  of  grade  under  the  statute  followed  in  the  proceed- 
ing under  review,  and  the  notice  of  an  assessment  in  a  street 
improvement  case.  The  protest  of  the  protesting  party  in 
the  case  of  an  assessment,  if  granted,  to  the  extent  of  either 
reducing  his  assessment  or  relieving  him  altogether  from 
payment  of  that  portion  of  the  cost  of  the  work  assessed 
against  his  property,  necessarily  has  the  effect  of  raising  the 
assessments  of  all  the  other  property  owners,  whether  they 
have  protested  or  not.  Therefore,  they  will  be  affected  in- 
juriously if  the  protest  is  granted.  On  the  other  hand,  the 
Change  of  Grade  Act  of  1909,  under  which  this  proceeding 
was  begun,  provides  for  only  two  results  upon  the  hearing 
of  a  protest  on  the  change  of  grade.  One  of  those  results 
is  the  denial  of  the  protest,  following  which  the  entire 
grade  of  the  street  would  be  changed  as  provided  in  the 
resolution  of  intention  and  the  plans  and  specifications.  On 
the  other  hand,  if  the  protest  is  granted  the  whole  proceeding 
stops.  There  is  no  middle  course.  The  proposed  grade  is 
either  abandoned  or  adopted  in  toto  as  planned  and  in  ac- 
cordance with  the  resolution  of  intention.  Therefore,  non- 
protesting  property  owners  lose  nothing  of  which  they  have 
not  had  previous  notice  by  not  being  given  an  opportunity 
to  be  present  at  the  hearing  of  the  protests  against  the 
change  of  grade.  We  think  the  change  of  grade  so  estab- 
lished by  the  proceeding  under  examination  was  valid. 

Judgment  for  plaintiff  that  a  pei*emptory  writ  issue  as 
prayed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tem,,  concurred. 


[Civ.  No.  2430.    First  Appellate  District.— June  26,  1918.] 

J.    LEONARD    ROSE,    Respondent,    v.    MAYFLOWER 
CRAWFORD,  Appellant. 

Judgment — Motion  to  Vacate — Authority  of  Attorney  to  Stipulate 
AS  to  Entry — Aitidavit  Admissible. — On  a  motion  to  vacate  a 
judgment  in  an  action  to  foreclose  the  rights  of  the  purchaser  under 
a  contract  for  the  sale  of  real  property  on  the  ground  that  the 
defendant  was  not  in  default  under  the  contract  and  that  her  former 


Digiti 


zed  by  Google 


June,  1918.]  Boss  v.  Crawfobd.  665 

attornej  was  whoDj  without  authority  to  stipulate  that  judgnoent 
should  be  entered  against  her,  the  affidavit  of  such  attorney  to  the 
effect  that  she  admitted  her  default  and  that  the  allegations  of  the 
complaint  were  substantially  true  was  properly  read  at  the  hearing. 
Attornst  and  Cldent  —  Evidence  —  Pbivilboed  Communications  — 
Waivee. — ^Where  a  client  voluntarily  testifies  as  a  witness  to  con- 
fidential communications  made  by  him  to  his  attorney,  he  thereby 
waives  the  privileged  character  of  such  communications,  and  both  he 
and  his  attorney  maj  then  be  fully  examined  in  relation  thereto. 

APPEAL  from  an  order  of  the  Superior  Court  of 
Alameda  County  denying  a  motion  to  vacate  judgments. 
Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  W.  Eastin,  for  Appellant. 

A.  P.  St.  Sure,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  vacate  two  judgments,  one  interlocutory  and 
the  other  final,  in  an  action  by  which  the  plaintiff  sought 
to  foreclose  all  the  rights  of  the  defendants  under  a  written 
agreement  to  purchase  an  improved  parcel  of  land  situated 
in  Alameda  County. 

On  the  third  day  of  June,  1914,  plaintiff's  assignor,  L.  D. 
MacDonald,  and  the  appellant  entered  into  a  written  con- 
tract, whereby  MacDonald  agreed  to  sell  to  the  appellant 
the  real  property  described  in  the  complaint  for  the  sum  of 
twelve  thousand  five  hundred  dollars,  subject  to  a  mort- 
gage of  five  thousand  dollars.  Two  thousand  dollars  was 
to  be  paid  at  the  time  the  contract  was  executed,  and  upon 
the  balance  of  the  contract  the  appellant  was  to  pay  the  sum 
of  one  hundred  dollars  per  month  until  the  whole  contract 
price  should  be  paid.  There  was  a  provision  in  the  agree- 
ment to  the  effect  that  if  the  appellant  failed  to  comply  with 
its  terms,  she  should  forfeit  all  rights  thereunder. 

Upon  the  execution  of  the  contract  the  appellant  went  into 
possession  of  the  premises,  and  when  this  action  was  com- 
menced about  eighteen  months  later  she  was,  according  to 
the  plaintiff's  testimony,  about  six  hundred  dollars  behind 
in  her  payments.  The  action  was  commenced  in  November, 
1915,  and  the  summons  and  complaint  served  upon  the  ap- 
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pellant  and  her  husband.  Thereafter,  no  answer  having 
been  made  by  the  defendants,  a  judgment  by  default  was 
taken  against  them.  Forty-eight  days  later,  by  virtue  of  a 
stipulation  entered  into  between  the  parties,  the  default  was 
set  aside.  The  defendants  thereupon  filed  an  answer,  deny- 
ing only  that  portion  of  the  complaint  which  gave  to  the  ap- 
pellant credit  on  account  of  the  monthly  payments  under 
her  contract  of  $1,002.20;  and  averring  that  she  had  paid  on 
account  thereof  the  sum  of  $1,102.20;  also  praying  tiiat  the 
court  would  fix  a  reasonable  time  within  which  she  might  pay 
the  balance  due.  On  January  21, 1916,  a  judgment  by  stipu- 
lation was  rendered  against  the  appellant,  in  which  it  was 
declared  that  she  owed  the  defendant  on  account  of  the  con- 
tract a  specified  sum,  and  decreed  that  all  her  rights  in  the 
property  under  the  agreement  be  canceled  and  forfeited  un- 
less within  thirty  days  from  the  entry  of  such  decree  she 
should  pay  to  the  plaintiff  the  amount  then  specified  to  be 
due. 

On  February  19, 1916,  appellant  changed  her  attorney,  and 
two  days  later  her  new  representative  served  and  filed  a 
notice  of  a  motion  to  vacate  the  interlocutory  judgment,  and 
for  permission  to  file  a  demurrer,  answer,  and  cross-com- 
plaint. On  February  23d,  it  appearing  to  the  court  from 
evidence  taken  at  the  hearing  of  said  motion  that  the  ap- 
pellant had  not  complied  with  the  condition  of  the  inter- 
locutory judgment,  a  final  decree  was  entered  against  her  in 
conformity  to  the  prayer  of  plaintiff's  complaint. 

Thereafter,  and  on  March  2,  1916,  appellant  served  and 
filed  a  notice  of  motion  to  set  aside  this  final  judgment.  This 
motion,  as  in  the  case  of  that  previously  made,  was  based 
upon  section  473  of  the  Code  of  Civil  Procedure.  According 
to  the  aflSdavit  filed  by  appellant  in  support  of  her  motions, 
she  was  not  in  arrears  in  her  payments  when  this  action  was 
commenced,  and  she  claimed  that  had  she  been  credited  with 
all  amounts  paid  by  her,  the  account  between  the  parties 
w^ould  have  disclosed  that  all  payments  due  at  that  time  had 
been  made;  that  she  desired  to  defend  the  action,  and  that 
her  former  attorney  was  wholly  without  authority  to  stipu- 
late that  judgment  should  be  entered  against  her.  In  op- 
position to  her  motion  there  was  offered  an  affidavit  by  this 
attorney,  from  which  it  appeared  that  the  appellant  had 
freely  admitted  to  him  that  she  was  in  default  under  her  con- 
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tract  and  that  the  allegations  of  the  complaint  were  sub- 
stantially true ;  that  he  thereupon  told  her  in  the  presence  of 
her  husband,  and  on  other  occasions,  that  the  best  he  could 
do  for  her  was  to  get  as  much  time  as  possible  within  which 
she  might  endeavor  to  find  a  purchaser  for  the  property; 
that  upon  the  rendition  of  the  interlocutory  decree  he  in- 
formed her  of  what  had  been  done;  that  she  declared  her- 
self satisfied,  and  stated  that  she  would  be  able  to  dispose 
of  the  property  within  the  thirty  days  allowed  her  in  the 
decree  within  which  to  pay  the  amount  in  default. 

Other  affidavits  and  oral  evidence  introduced  by  the  plain- 
tiff, together  with  the  weak  explanation  of  tlie  defendant  and 
the  attendant  circumstances,  tend  strongly  to  show  that  she 
was  in  fact  in  default  in  her  payments  on  the  contract  as 
recited  in  the  judgment,  and  that  she  was  aware  that  an  in- 
terlocutory decree  had  been  entered  against  her,  and  of  its 
purposes  and  terms,  and  that  she  was,  in  accordance  with  the 
advice  of  her  attorney,  doing  her  utmost  to  find  a  purchaser 
for  the  property  as  before  mentioned. 

It  thus  appears  that  the  appellant  had  no  substantial  de- 
fense to  the  action,  and  that  the  attorney  who  was  at  that 
time  advising  her  took  the  course  which  to  him  seemed  best 
calculated  to  conserve  her  interests  in  the  property. 

We  are  also  of  the  opinion  that  the  court  committed  no 
error  in  permitting  to  be  read  at  the  hearing  upon  the 
motions  the  affidavit  of  appellant's  former  attorney.  The 
conversations  between  client  and  attorney  therein  related 
were  not  privileged,  for  where,  as  here,  a  client  voluntarily 
testifies  as  a  witness  to  confidential  communications  made 
by  him  to  his  attorney,  he  thereby  waives  the  privileged 
character  of  such  communications,  and  both  he  and  his  at- 
torney may  then  be  fully  examined  in  relation  thereto. 
{Continental  B.  etc.  Assn.  v.  Woolf,  12  Cal.  App.  726,  [108 
Pac.  729].) 

In  the  case  of  Security  Loan  &  T.  Co.  v.  Estudillo,  134 
Cal.  166,  [66  Pac.  257],  the  facts  are  quite  similar  to  those 
in  this  case.  There  it  appeared  that  an  attorney,  employed 
for  the  defendant  in  an  action  to  foreclose  a  mortgage,  se- 
cured all  the  time  he  could  for  the  defendant,  having  done 
which  he  waived  further  right  to  answer  and  stipulated 
that  a  default  judgment  might  be  entered.  It  was  there  held, 
upon  an  appeal  from  an  order  refusing  to  set  aside  the  judg- 
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ment  thereupon  entered,  that  all  presumptions  are  in  favor 
of  the  order  of  the  trial  court;  and  that  where  the  evidence 
is  conflicting  as  to  the  authority  of  the  attorney  to  stipu- 
late for  the  judgment,  the  order  must  be  affirmed.  The 
court  also  held  in  the  same  case  that  no  error  was  committed 
in  allowing  the  defendant's  attorney  to  testify  as  to  his  au- 
thority to  enter  into  the  stipulation,  the  court  upon  this  point 
saying:  "Defendant  denies  that  any  such  authority  was  ever 
given.  The  attorney  was  the  principal  witness  as  to  his 
authority  and  the  purposes  for  which  he  was  employed.  The 
employment  was  not  a  privileged  communication  within  the 
meaning  of  the  statute." 
The  order  appealed  from  is  affirmed. 

Beasly,  J.,  pro  tem.,  and  Zook,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  22,  1918. 


[Civ.  No.  2703.    Second  Appellate  District.— ^une  26,  1918.] 

J.  C.  CRAIG,  Executor,    etc..    Respondent,   ▼.   CHARLES 
STANSBURT,  AppeUant 

[Civ.  No.  2712.    Second  Appellate  District.— June  26,  1918.] 

CHARLES  STANSBURY,  Petitioner,  v.  SUPERIOR 
COURT  OP  LOS  ANGELES  COUNTY  et  al.,  Re- 
spondents. 

Supersedeas  —  Nature  op  Remedy. — The  reraedj  by  supersedeas  is 
usually  regarded  as  injunctive  or  prohibitive  in  character  and  not 
corrective. 

Id.— Execution  Sals  Aiteb  Appeal — ^Vacation— Inherent  Poweb  ot 
Appellate  Court. — The  appellate  court,  however,  haa  inherent 
power  by  writ  of  supersedeas  to  vacate  an  execution  sale  made 
after  the  perfecting  of  an  appeal  and  the  giving  of  a  stay  bond. 

Id. — Sale  Before  Appeal — Remedy. — ^Where  an  execution  sale  has  been 
completed  before  the  appellate  court  acquires  jurisdiction  of  the 
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appeal,  the  court,  In  view  of  section  046  of  the  Code  of  Civil  Pro- 
cedure, hat  no  power  bj  writ  of  supersedeas  to  set  aside  the  sale, 
but  any  right  of  the  judgment  debtor  to  set  aside  the  sale  must  be 
enforced  in  the  trial  court. 
Id. — Motion  to  Set  Asidk  Exxoutxon  Sale — Charges  of  Conspiracy  to 
Defraud  not  Entertainable. — On  a  motion  to  set  aside  an  execu- 
tion sale,  allegations  of  conspiracy  to  commit  a  fraud  on  the  rights 
of  the  judgment  debtor  cannot  be  considered. 

APPLICATIONS  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of 
Supersedeas  and  for  a  Writ  of  Mandate.  John  M.  York, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andrews,  Toland  &  Andrews,  Eenton  A.  Miller,  Hocker  & 
Austin,  and  W.  A.  Alderson,  for  Petitioner. 

Haas  &  Dunnigan,  J.  J.  Wilson,  George  P.  Adams,  and 
Wm.  M.  Brown,  for  Respondent. 

WORKS,  J.,  pro  tern, — For  convenience,  the  action  first 
above  entitled,  Craiff  v.  Stansbury,  will  throughout  this 
opinion  be  referred  to  as  the  action ;  and  the  second  matter, 
Stansbury  v.  Superior  Court,  will  be  alluded  to  as  the  man- 
date proceeding.  The  action  was  commenced  for  the  purpose 
of  recovering  on  a  promissory  note,  the  plaintiff  had  judg- 
ment, and  the  defendant  appeals.  The  appeal  is  not  yet  be- 
fore us  for  decision;  but  the  appellant  asks  for  the  issuance 
of  a  writ  of  supersedeas,  upon  his  claim  that  the  execution 
of  the  judgment  had  been  stayed  by  the  giving  of  bond,  in 
connection  with  the  appeal,  before  the  making  of  a  certain 
sale  by  the  sheriff  on  execution,  as  well  as  upon  grounds 
other  than  the  ground  that  execution  had  been  stayed.  The 
application  is  made  upon  notice  to  the  purchaser  at  the  sale, 
as  well  as  to  the  respondent  in  the  action.  After  the  appeal 
was  taken,  but  before  the  application  for  a  supersedeas  was 
filed  in  this  court,  the  appellant  presented  to  the  trial  court, 
in  the  action,  a  motion  to  set  aside  the  execution  sale.  That 
motion  was  made  upon  all  the  grounds  now  placed  before  us 
as  a  basis  for  the  application  for  the  supersedeas.  The 
trial  court  entered  a  dismissal  of  the  motion  on  the  ground 
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that  the  ** court  has  not  jurisdiction  to  entertain"  it  "on 
the  facts  stated  in  the  notice  of  motion."  Thereupon  the 
appellant  instituted  the  mandate  proceeding  for  the  purpose 
of  compelling  the  trial  court  to  proceed  to  hear  and  determine 
the  questions  involved  in  the  motion  and  an  alternative  writ 
was  allowed. 

Our  first  labor  is  to  determine  whether  a  supersedeas  will 
issue  out  of  this  court,  as  demanded.  It  is  to  be  observed,  at 
the  outset,  that  the  form  of  relief  now  requested  has  had  its 
most  frequent  use  in  those  cases  in  which  there  has  been  a 
stay  of  the  execution  of  a  judgment  appealed  from,  and  in 
which  the  trial  court  has  threatened  to  take  some  step  toward 
an  enforcement  of  the  judgment,  notwithstanding  the  opera- 
tion of  the  stay  (McAneny  v.  Swperior  Ccywrt,  150  Cal.  6,  9. 
[87  Pac.  1020] ;  Southern  Pac.  Co.  v.  Superior  Court,  167  CaL 
250,  252,  [139  Pac.  69]);  in  other  words,  the  remedy  by 
supersedeas  is  usually  regarded  as  injunctive  or  prohibitive  in 
character  and  not  corrective.  We  are  now,  however,  asked 
to  apply  the  remedy  as  a  corrective,  by  ordering  vacated 
a  sale  which  has  been  consummated  by  the  sheriff,  pui-saant 
to  final  process  of  the  court,  after  the  perfecting  of  an  appeal 
and  the  giving  of  a  stay  bond.  Notwithstanding  what  we 
have  said  above  as  to  the  purpose  for  which  the  remedy  by 
supersedeas  usually  has  been  employed,  there  is  direct 
authority,  also,  for  its  use  in  such  a  case  as  this.  In  Owen 
V.  Pomona  L.  &  W.  Co.,  124  Cal.  331,  [57  Pac.  71],  an  appeal 
had  been  taken  and  a  stay  of  execution  was  operative  under 
it.  The  respondent,  pending  the  appeal,  took  out  an  exe- 
cution or  order  of  sale  and  the  sheriff  sold  certain  property 
described  in  the  decree  appealed  from.  The  appellant 
moved  to  set  aside  the  sale  and  quash  the  execution  on  the 
ground  that  they  were  in  violation  of  the  right  to  a  stay  and 
the  court  granted  the  motion,  going  so  far  as  to  say,  **No 
question  is  made  as  to  the  power  and  duty  of  this  court  to 
grant  the  relief  sought  by  the  motion  if  all  proceedings  on 
the  judgment  were  stayed  by  the  appeal."  This  case  is  di- 
rectly in  point  here,  and  it  has  been  cited  with  approval  in 
McAnemj  v.  Superior  Court,  supra,  and  in  South^^m  Pacific 
Co,  V.  Superior  Caurt,  supra.  We  conclude  that  this  court 
has  the  inherent  power — for  it  is  to  that  source  that  the  right 
to  issue  the  writ  of  supersedeas  is  ascribed  by  the  authori- 
lies — to  vacate  the  sale  now  sought  to  be  set  aside,  if,  as 
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claimed  by  the  appellant,  the  appeal  was  perfected  and  a 
stay  of  execution  became  operative  before  the  sale  was  made. 

We  are  next  to  inquire  whether  the  appeal  had  been  per- 
fected and  the  stay  of  execution  imposed  before  the  com- 
pletion of  the  sheriff 's  sale;  and,  in  determining  this  ques- 
tion, the  property  sold  having  been  personalty,  we  consider 
the  conclusion  of  the  sale  as  being  at  least  as  early  as  the 
time  of  the  issuance  of  the  sheriff 's  certificate  of  sale.  (Code 
Civ.  Proc,  sec.  700a.)  The  notice  of  appeal  and  the  stay 
bond  were  filed  with  the  trial  court  together,  in  point  of  time, 
and  the  execution  sale  was  conducted,  including  the  issu- 
ance of  the  certificate  of  sale,  on  the  same  day.  The  question 
of  priority,  as  between  the  sale  and  the  perfecting  of  the 
appeal,  is  therefore  one  of  hours  only.  This  fact  is  con- 
ceded by  the  entire  record  before  us,  which  consists  of 
voluminous  aflSdavits  and  of  some  testimony  from  the  wit- 
ness-stand. It  would  serve  no  useful  purpose  to  review 
the  evidence  on  this  question.  We  have  examined  it  care- 
fully and  from  our  examination  we  now  find  and  declare  that 
the  notice  of  appeal  and  bond  were  filed  after  the  issuance 
of  the  sheriff's  certificate  of  sale.  The  sale,  therefore, 
worked  no  violation  of  any  right  of  stay  of  execution. 

We  have  already  remarked  that  we  are  asked  to  set  the 
sale  aside  on  grounds  other  than  the  one  that  a  stay  of  exe- 
cution was  in  force  at  the  time  the  sale  was  made.  We  have 
yet  to  determine  whether  we  may  entertain  the  motion  on 
those  grounds,  which,  speaking  in  general  terms,  are  that 
the  sale  was  conducted  in  furtherance  of  a  conspiracy  be- 
tween all  those  who  were  parties  to  the  sale,  formed  to  cause 
a  sacrifice  of  the  property  under  levy  at  an  inadequate  price 
and  for  other  purposes  claimed  by  the  appellant  to  be  illicit 
and  to  work  a  fraud  upon  his  rights.  The  appellant  presents 
to  us  no  authority  and  shows  us  no  good  reason  which  point 
to  the  power  in  an  appellate  court  to  set  aside,  by  supersedeas, 
an  execution  sale  completed  before  the  court  acquired  juris- 
diction of  any  appeal  from  the  judgment  for  the  enforcement 
of  which  the  sale  was  made.  The  general  character  of  the 
remedy,  as  that  character  is  above  stated,  seems  to  prevent 
its  application  in  such  an  instance.  It  is  true,  in  addition 
to  what  we  have  already  said  concerning  supersedeas,  that 
the  supreme  court  has  allowed  its  use  to  create  a  stay  of  exe- 
cution where  none  had  been  imposed  by  appeal  or  by  bond 
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given  pursuant  to  appeal  (Hill  ▼.  Finniffan,  54  Cal.  493; 
Rogers  v.  Superior  Cmirt,  158  Cal.  467,  [111  Pac.  357] ; 
Reed  Orchard  Co.  v.  Superior  Court,  19  Cal.  App.  648,  667, 
[128  Pac.  9]),  instead  of  merely  allowing  it  for  the  purpose 
of  protecting  a  stay  already  existent;  but  its  use  in  those 
instances,  as  well  as  in  all  others,  seems  to  have  been  predi- 
cated upon  the  ground  that  an  appellate  court  may  concern 
itself,  by  supersedeas,  with  acts  either  threatened  or  con- 
summated after  appeals  have  been  perfected.  Where  an 
execution  sale  has  been  completed  before  an  appeal  has  been 
taken  from  the  judgment  sought  to  be  executed  through 
such  sale,  any  right  of  the  judgment  debtor  to  have  the  sale 
set  aside  must  be  enforced  by  appropriate  proceeding  in 
the  trial  court.  This  view  is  sustained,  in  effect,  if  not  in 
terms,  by  the  provisions  of  section  946  of  the  Code  of  Civil 
Procedure,  which  has  to  do  with  the  effect  of  appeals  upon 
proceedings  in  the  trial  court  after  judgments  have  been 
appealed  from  and  upon  the  levy  of  executions  outstanding 
for  their  enforcement. 

We  now  turn  to  the  mandate  proceeding,  in  order  to  de- 
termine whether  a  peremptory  writ  shall  issue  requiring  the 
trial  court  to  proceed  with  the  hearing  of  the  motion  to  set 
aside  the  execution  sale,  on  grounds  other  than  the  ground 
that  a  stay  of  execution  was  in  effect  at  the  time  the  sale  was 
made,  of  which  latter  ground  we  have  already  disposed.  The 
supreme  court  early  declared  that  a  motion  to  set  aside  an 
execution  sale  could  not  be  entertained  where  the  purchaser 
at  the  sale  was  a  stranger  to  the  judgment  under  execution 
(Bryan  v.  Berry,  8  Cal.  130) ;  and  a  little  later  a  judgment 
was  affirmed  in  a  case  in  which  the  trial  court  had  set  aside 
a  sale  in  an  action  in  equity  brought  to  secure  that  relief 
(San  Francisco  v.  Pixley,  21  Cal.  56).  The  case  last  cited 
was  one  in  which  a  stranger  had  purchased  at  the  sale,  and 
Bryan  v.  Berry  is  cited  in  the  opinion  in  connection  with  a 
query  as  to  when  relief,  in  such  cases,  may  be  had  on  mo- 
tion and  when  by  bill  in  equity.  The  question  thus  men- 
tioned had  not  been  presented  by  the  parties  and  was  stated 
by  the  court  not  to  be  before  it.  It  was  said  in  the  opinion 
that  **  whether  the  application  for  relief  should  be  presented 
by  motion  to  the  court  or  by  bill  in  equity  will  depend  upon 
the  special  circumstances  of  the  particular  case";  but  further 
language  was  used  in  indicating  a  view  of  the  court  to  the 
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effect  that,  where  a  third  party  was  the  purchaser  and  the 
Bale  had  been  closed  by  the  execution  of  a  final  conveyance 
by  the  selling  oflScer,  the  application  for  relief  should  be,  or, 
at  least,  might  be,  by  bill  in  equity.  The  grounds  for  relief 
in  the  case  were  that  the  property  sold,  being  realty  which 
lay  in  parcels,  had  been  sold  en  nuisse  and  that  the  price 
paid  was  nominal  and  out  of  all  proportion  to  real  value. 
The  question  next  came  before  the  supreme  court  in  Boles 
V.  Johnston,  23  Cal.  226,  [83  Am.  Dec.  111].  The  sale  was 
there  sought  to  be  set  aside  on  account  of  **  numerous  irregu- 
larities in  the  conduct  of  the  oflScer  in  making  the  levy  and 
sale,"  of  which  irregularities  the  purchaser  at  the  sale  was 
not  alleged  to  have  had  notice.  The  court  said:  "Whether 
a  court  of  equity  might  not  grant  relief  in  a  proper  case 
showing  fraud  in  the  conduct  of  the  sheriff  in  selling  prop- 
erty in  violation  of  the  rights  of  the  parties  and  the  require- 
ments of  the  statute,  of  which  the  purchaser  and  those  claim- 
ing under  him  had  notice,  or  in  which  they  may  have 
participated,  is  a  question  unnecessary  to  determine  in  this 
case,  as  it  is  not  founded  upon  any  such  state  of  facts.  If  the 
plaintiffs  have  any  remedy  at  all  under  the  facts  stated,  it 
is  by  motion  properly  made  in  the  court  where  the  judgment 
was  rendered  to  set  aside  the  sale,  and  not  in  this  collateral 
action.  The  right  of  action  here  is  founded  solely  upon 
these  irregularities,  and  the  court  below  committed  no  error 
in  dismissing  the  action.**  These  appear  to  be  the  only 
cases,  in  California,  in  which  there  is  any  mention  of  the 
question  as  to  when  execution  sales  may  be  set  aside  on 
motion  and  when  that  relief  may  be  had  pursuant  to  bill  in 
equity;  although  we  have  a  line  of  cases,  beginning  with 
Broum  v.  Ferrea,  51  Cal.  552,  and  running  at  least  as  late 
as  Anglo-Calif ornian  Bank  v.  Cerf,  142  Cal.  303,  [75  Pac. 
902],  and  Bechiel  v.  Wier,  152  Cal.  443,  [15  L.  R.  A.  (N.  S.) 
549,  93  Pac.  75],  in  which  the  sufficiency  of  various  grounds 
urged  toward  the  setting  aside  of  sales  on  motion  is  consid- 
ered, it  being  assumed  that  the  form  of  remedy  chosen  was 
an  appropriate  one.  This  assumption  was  doubtless  proper, 
in  each  case,  as  each  had  to  do  with  mere  irregularities  in 
sales,  principally  under  the  provisions  of  section  694  of  the 
Code  of  Civil  Procedure,  laying  down  certain  rules  for  the 
conduct  of  sales  under  execution.  The  supreme  court,  in 
at  least  two    cases,    also    has    considered    the    sufficiency 
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of  grounds  upon  which,  in  actions  in  equity,  attempts  were 
made  to  set  aside  sales  because  of  fraud  and  unfair  dealing 
(Odell  V.  Cox,  151  Cal.  70,  [90  Pae.  194] ;  Bauer  v.  Hei^- 
week,  175  Cal.  278,  [165  Pac.  946] ;  but  in  neither  of  them 
was  the  question  of  the  propriety  or  exclusiveness  of  the 
remedy  brought  into  question.  Now,  however,  we  are  driven 
to  repeat  the  query  of  the  earlier  cases.  We  have  not  to 
do  with  a  question  of  irregularity  in  the  conduct  of  a  sale. 
There  is  before  us  a  direct  and  circumstantial  charge  that 
a  conspiracy  was  formed  to  commit  a  fraud  upon  the  rights 
of  the  judgment  debtor  by  making  sacrifice  of  his  property. 
Not  only  so,  but  it  is  charged  that  the  conspiracy  was  exe- 
cuted by  the  performance  of  a  series  of  acts  which  led  to  its 
successful  culmination  in  the  sale  now  sought  to  be  set  aside. 
To  this  conspiracy  the  county  clerk  and  the  sheriff,  or 
deputies  of  each  of  them,  are  alleged  to  have  been  parties, 
along  with  the  judgment  creditor  and  the  purchaser  at  the 
sale,  and  the  acts  done  by  each  of  them  in  furtherance  of 
the  conspiracy  are  distinctly  set  forth  in  the  notice  of  motion 
and  affidavits  which  were  presented  to  the  trial  judge  and 
which  he  refused  to  consider. 

We  are  of  the  opinion  that  such  matters  cannot  properly 
be  considered  on  mere  motion.  Such  a  case  does  not  seem 
to  come  within  any  decision  of  the  supreme  court  authoriz- 
ing, either  tacitly  or  by  direct  decision,  the  setting  aside  of 
execution  sales  in  that  summary  manner.  Such  motions  are 
usually  based  upon  affidavit,  and  the  number  of  persons  con- 
cerned in  the  charge  here  presented,  the  complexity  of  the 
charge,  and  the  fact  that  it  has  to  do  with  many  matters  ex- 
traneous to  the  sale  itself — ^thus,  as  we  have  already  said, 
presenting  a  case  entirely  different  from  one  of  mere  irregu- 
larity in  a  sale — all  seem  to  frame  a  controversy  which  ought 
not  to  be,  and  which  in  justice  to  all  concerned  could 
not  be,  determined  upon  such  an  informal  presentation.  It 
is  said  in  Freeman  on  Executions,  third  edition,  section  310 : 
"Where  grounds  exist  for  vacating  a  sale,  which  rest  not  in 
irregularity  of  proceeding,  but  in  fraudulent  devices  prac- 
ticed upon  the  complainant,  or  in  accident  or  mistake  for 
which  he  has  suffered,  and  from  which  he  is  entitled  to 
relief,  he  may,  before  conveyance  is  made  to  the  purchaser, 
proceed  either  by  motion  in  the  original  case  or  by  bill  in 
equity.    In  this,  however,  as  in  other  matters  within  the 
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concurrent  jurisdiction  of  law  and  equity,  the  choice  and 
propriety  of  remedy  are  governed  by  considerations  of  ade- 
quacy and  expediency;  and  since  the  importance  of  these 
considerations  depends  quite  usually  upon  the  circumstances 
of  the  case  in  hand,  it  is  impossible  to  deduce  from  the  cases 
an  inflexible  rule  determining  the  proper  choice  of  remedy 
where  the  end  sought  is  the  vacation  of  an  execution  sale.  The 
proper  criterion  for  determining  this  matter  is  found  in  the 
nature  of  the  question,  and  the  character  of  the  issue,  which 
must  be  weighed  and  decided  before  the  relief  sought  can  be 
granted  or  denied.  Fraud,  mistake,  irregularities,  and  in- 
adequacy of  price  may  justify  the  setting  aside  of  an  exe- 
cution sale  upon  motion;  but  the  nature  of  the  proceeding 
by  motion  renders  it  applicable  with  propriety  only  to  a 
minority  of  the  cases  where  such  grounds  for  vacation  are 
set  forth.  If  a  conveyance  has  been  executed,  and  the  pur- 
chaser thereby  vested  with  the  legal  title,  it  is  doubtful 
whether  he  can  be  divested  of  it  by  motion.  If  the  charge  is 
that  the  sale  ought  to  be  vacated  for  matters  not  apparent 
from  an  inspection  of  the  proceedings,  such  as  combination  to 
depress  the  bidding,  or  any  other  species  of  fraud,  or  for 
any  misconduct  on  the  part  of  the  officer  conducting  the 
sale,  the  better  opinion  is  that  the  purchaser's  title  cannot 
be  divested  otherwise  than  by  an  independent  suit  in  equity 
against  him." 

The  motion,  addressed  to  this  court  in  Civil  No.  2703  and 
demanding  that  the  execution  sale  be  set  aside,  is  denied. 
The  alternative  writ  of  mandate,  in  Civil  No.  2712,  is  set 
aside  and  the  application  for  a  peremptory  writ  is  refused. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

Petitions  to  have  the  causes  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  were  denied 
by  the  supreme  court  on  August  22,  1918. 
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[av.  No.  2671.    Second  Appellate  District.— June  27,  1918.] 

MARTHA  B.  SIMMONS,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OP  SAN  DIEGO  et  al.,  Respond- 
ents. 

Justice's  Court  of  Appeal — Payment  of  Pees — Time. — On  an  appeal 
from  a  justice's  court,  it  is  not  necessary  that  the  fees  provided 
by  section  981  of  the  Code  of  Civil  Procedure  to  be  paid  to  the 
county  clerk  for  filing  the  transcript  on  appeal  and  placing  the 
action  on  the  calendar  in  the  superior  court  should  be  paid  to  the 
justice  at  the  time  of  the  filing  of  notice  of  appeal,  and  where 
paid  within  the  thirty-day  period  allowed  for  taking  the  appeal, 
the  statute  has  been  sufficiently  complied  with^  and  jurisdiction 
of  the  appeal  acquired. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  order  denying  a  motion  to  dismiss  a  justice's 
court  appeaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  J.  Lee,  for  Petitioner. 

Theodore  Stensland,  for  Respondents. 

SHAW,  J. — Certiorari.  On  November  11,  1915,  in  a  cer- 
tain case  wherein  petitioner  was  plaintiff  and  one  Elizabeth 
Q.  Clarke  was  defendant,  a  judgment  was  rendered  in  the 
justice's  court  of  San  Diego  Township  in  favor  of  plaintiff. 
On  November  20th  defendant  served  upon  plaintiff's  attor- 
ney a  notice  of  appeal  to  the  superior  court,  wherein  it  was 
further  stated:  "You  will  further  take  notice  that  an  under- 
taking on  said  appeal  was  this  day  filed  in  said  justice's 
court."  This  notice,  together  with  the  undertaking  on  ap- 
peal, was  on  the  same  day  deposited  with  the  justice  of  the 
peace,  who  indorsed  thereon:  ** Piled  November  20,  1915, 
J.  Edward  Keating,  Justice  of  the  Peace."  At  the  time  of 
depositing  and  filing  these  documents  the  appellant  did  not 
pay  the  justice  of  the  peace  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  transcript  on  appeal 
and  placing  the  action  on  the  calendar  in  the  superior  court. 


Digiti 


zed  by  Google 


June,  1918.]      Simmons  v.  Superior  Court.  677 

On  December  10th,  however,  which  was  within  the  time  speci- 
fied by  law  for  perfecting  the  appeal,  she  did  pay  to  the  jus- 
tice of  the  peace  such  fees,  which  were  transmitted  to 
the  county  clerk,  together  with  the  papers  on  appeal.  There- 
after, upon  the  ground  that  the  court  was  without  jurisdic- 
tion to  try  the  case,  plaintiff  moved  to  dismiss  the  appeal, 
which  motion  by  order  of  court  being  denied,  petitioner  by 
this  proceeding  seeks  to  have  the  same  annulled. 

Her  contention  is  that  no  undertaking  on  appeal  was  filed 
within  five  days  after  the  filing  of  the  notice  of  appeal,  as  re- 
quired by  section  978a  of  the  Code  of  Civil  Procedure.  As 
we  have  stated,  the  notice  was  duly  served  on  November  20th, 
on  which  day  it  was  deposited  with  the  justice  who  indorsed 
it  as  filed  of  that  date.  It  is  conceded  that  an  undertaking 
in  due  form  was  filed  within  five  days  thereafter.  Petitioner 
insists,  however,  that  the  filing  of  the  undertaking  was  in- 
effectual, for  the  reason  that  the  notice  of  appeal  must  be 
deemed  to  have  been  filed  on  December  10th,  at  which  time 
the  fees  were  paid.  In  the  case  of  Simmons  v.  Superior 
Court,  30  Cal.  App.  252,  [157  Pac.  817],  wherein  this  peti- 
tioner  sought  a  writ  of  prohibition  to  restrain  the  superior 
court  from  proceeding  with  the  trial  of  the  case,  upon  the 
ground  that  since  the  fees  were  not  paid  at  the  precise  time  of 
filing  the  notice  of  appeal,  the  filing  thereof  was  ineffectual 
for  the  purpose  of  conferring  jurisdiction  upon  the  superior 
court,  this  court,  in  considering  such  question,  said:  **The 
purpase  of  the  enactment  of  section  981  of  the  Code  of  Civil 
Procedure  was  to  provide  for  the  payment  of  the  clerk's  fees 
at  the  time  of  transmitting  to  the  superior  court  the  papers  on 
appeal ;  and  where  the  fees,  though  not  paid  to  the  justice  at 
the  time  of  presenting  for  filing  the  notice  of  appeal,  are 
nevertheless  paid  within  the  thirty  days  allowed  for  taking  the 
appeal  so  as  to  enable  him  to  transmit  the  fees,  together  with 
the  papers  on  appeal,  it  is,  in  our  opinion,  a  sufficient  com- 
pliance with  the  statutory  provision.*'  We  adhere  to  the  con- 
clusion reached  in  that  case,  viz.,  that  the  notice  of  appeal  was 
filed  on  November  20th  when  deposited  with  the  justice  and 
indorsed  as  filed  of  that  date,  from  which  it  follows  that,  since 
the  undertaking  on  appeal  was  filed  within  five  days  there- 
after, it  constituted  a  sufficient  compliance  with  the  provisions 
of  section  978a  of  the  Code  of  Civil  Procedure.  "The  pro- 
visions conferring  the  right  of  appeal  and  prescribing  the  pro- 
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cedure  are  remedial  and  should  not  be  unduly  hampered  with 
constructive  restrictions  which  will  cast  doubt  upon  the  juris- 
diction of  the  appellate  court."  (Rigby  ▼.  Superior  Court, 
162  Cal.  339,  [122  Pac.  958].) 

It  is  true  that  in  the  opinion  in  the  case  referred  to  this 
court,  in  response  to  one  line  of  argument  urged  by  the  peti- 
tioner therein,  said:  ** Assuming,  as  claimed  by  petitii»ner, 
that  the  notice  of  appeal  could  not  be  deemed  filed  until  pay- 
ment of  the  fees  in  question  was  made,  then,  since  it  was  left 
with  the  justice  whose  duty  it  was  to  file  it  upon  payment  of 
the  fees,  it  should  be  deemed  filed  as  of  the  date  on  which  the 
fees  were  paid."  It  is  clear,  however,  that  the  decision  was 
not  based  upon  the  correctness  of  petitioner's  contention,  but, 
even  if  well  founded,  the  court  held  it  insuflScient  to  warrant 
the  relief  asked.  The  statement  based  upon  the  assumed  cor- 
rectness of  petitioner's  claim  was  unnecessary  to  the  decision, 
which  was  clearly  founded  upon  other  grounds,  which  must 
be  deemed  conclusive  as  to  the  question  involved  in  the  instant 
case. 

Since  the  notice  of  appeal,  as  held  in  Simmons  v.  Superior 
Court,  30  Cal.  App.  252,  [157  Pac.  817],  was  filed  on  Novem- 
ber 20th  and  the  undertaking  on  appeal,  as  conceded,  was  filed 
within  five  days  thereafter,  it  necessarily  follows  that  such  act 
constituted  a  full  compliance  with  the  provisions  of  section 
978a  of  the  Code  of  Civil  Procedure. 

The  order  sought  to  be  annulled  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2357.    First  Appellate  District. — June  27,  1918.] 

HARRY  HERMAN,  Respondent,  v.  JOHN  C.  ROHAN  et  al., 

Appellants. 

Landlord  and  Tenant — Rental  of  Market  Stall — Biqht  of  Renter 
TO  Sell  Interest — Construction  of  Agreement. — An  agreement 
between  the  owners  of  a  market  and  the  renter  of  a  stall  therein  giv- 
ing the  latter  the  right  to  sell  his  interest  in  the  stall  upon  condition 
that  the  purchaser  pay  a  monthly  rental  does  not  make  the  right  of 
sale  dependent  upon  the  suitability  of  the  purchaser,  except  at  to 
payment  of  rent,  if  that  be  classed  as  suitability. 
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Id. — Statutb  of  Frauds  —  Right  to  Sell  Interest  in  Stall.— An 
agreement  between  the  owners  of  a  market  and  the  renter  of  a  stall 
therein  giving  the  latter  the  right  to  sell  his  interest  in  the  stall  is 
not  one  which,  bj  its  terms,  was  not  to  be  performed  within  a  year 
from  the  making  thereof  under  subdivision  1  of  section  1D73  of  the 
Code  of  Civil  Procedure. 

Id. — Sale  of  Interest  in  Stall — ^Right  of  Renter. — The  owners  of  a 
market  in  renting  a  stall,  even  considering  the  matter  a  personal 
privilege  or  license,  have  the  right  to  agree  tliat  the  renter  may 
tell  such  privilege. 

Id. — Term  of  Hiring — ^Right  to  Sell  Interest. — Where  Sn  the  renting 
of  a  market  stall  no  term  is  agreed  upon  and  a  monthly  rent  is 
paid,  it  is  presumed,  under  section  1943  of  the  Civil  Code,  that 
the  hiring  is  for  a  year,  and  where  possession  is  continued  beyond 
the  year  and  rent  accepted,  the  hiring  is  presumed  to  be  resumed 
from  month  to  month  upon  the  same  terms,  and  the  interest  of  the 
hirer  is  more  than  a  privilege,  he  having  the  right  to  sell  and  assign 
his  interest  in  the  staU. 

Id. — Suitability  of  Purchasert— Implied  Condition — Effect  of  Right 
to  Sell  Independent  of  Agreement. — ^Where  the  renter  of  a  market 
stall,  aside  from  the  agreement  of  hiring,  has  the  right  to  sell  and 
assign  his  interest,  any  implied  condition  that  in  case  of  sale  the 
purchaser  should  be  a  suitable  person  is  wiped  out,  and  the  renter 
may  sell  to  whomsoever  he  chooses,  so  long  as  the  purchaser  pays 
the  rent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.     W.  M.  Conley,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  R.  Geary,  for  Appellants. 

M.  J.  Rutherford,  for  Respondent 

BEASLT,  J.,  pro  tern. — Stripped  of  immntcrialities  the 
facts  of  the  case  are  as  follows:  The  plaintiff  Herman  took  a 
stall  in  an  Oakland  market  from  the  defendants.  He  pur- 
chased the  right  to  occupy  the  stall  in  another  market  than 
the  one  in  question  here  from  the  defendants,  who  were  the 
owners  of  that  market,  and  from  another  person  who  occupied 
the  stall  so  purchased,  and  paid  the  defendants  and  his  prede- 
cessor a  substantial  sum  of  money  therefor.  Presently  the  de- 
fendants built  a  new  market,  and  Herman  was  transferred  to 
a  stall  therein,  and  from  time  to  time  purchased  additional 
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frontage,  thus  enlarging  his  stall,  paying  in  each  instance  an 
additional  sum  to  the  defendants  as  a  sort  of  bonus  therefor, 
and  paying  in  addition  $1.75  per  front  foot  per  month  for 
each  foot  of  space  embraced  within  the  stall.  At  one  of  the 
times  when  the  plaintiff  purchased  extra  frontage  from  the 
defendants,  paying  two  hundred  dollars  therefor,  they  agreed, 
in  consideration  of  this  purchase,  that  the  plaintiff  might  sell 
all  his  right,  title,  and  interest  in  the  stall  for  any  price  he 
might  obtain  to  any  purchaser  he  might  secure,  upon  the  con- 
dition only  that  the  purchaser  should  pay  the  $1.75  per  front 
foot  monthly  rental  charged  for  the  use  of  the  property. 
Plaintiff  thereafter  secured  a  purchaser  who  was  ready,  will- 
ing, and  able  to  buy  his  right  to  the  stall  for  the  sum  of  five 
hundred  dollars,  which  he  agreed  to  pay  therefor,  this  sum  be- 
ing payment  for  whatever  right  and  interest  the  plaintiff  had 
in  the  market  and  for  the  fixtures  in  his  stall.  The  defend- 
ants refused  to  permit  this  sale  to  be  made,  and  refused  to 
permit  a  transfer  of  the  possession  of  the  stall  to  the  pur- 
chaser. Plaintiff  thereupon  began  this  action  for  breach  of 
the  defendants'  contract  with  him,  and  obtained  a  judgment 
in  the  court  below  for  $475  as  damages  therefor. 

On  this  appeal  the  defendants  contend,  first,  that  they  did 
nothing  more  than  agree  that  plaintiff  could  sell  to  a  suitable 
person  only.  The  answer  to  this  is  that  the  finding  of  the 
court,  based  upon  suflBcient  evidence,  is  exactly  as  above  set 
forth,  and  that  there  was  no  condition  whatever  in  their  agree- 
ment as  to  the  suitability  of  the  person  to  whom  the  plaintiff 
might  sell,  except  that  such  person  should  pay  the  monthly 
rental,  if  that  be  classed  as  suitability. 

The  second  contention  of  appellants  is  that  "no  action  of 
defendants  could  prevent  plaintiff  from  selling  that  which  he 
owned  and  had  acquired  by  a  proper  conveyance."  But  in 
this  case  the  defendants  could  and  did  prevent  Herman  from 
selling  by  refusing  to  permit  the  person  to  whom  he  sold  to 
take  possession  of  the  subject  matter  of  the  sale,  namely,  the 
right  to  occupy  the  stall  and  the  fixtures  therein  contained. 

Defendants*  third  contention  is  that,  "Even  if  the  defend- 
ants had  agreed  to  permit  Herman  to  sell,  it  was  an  oral  agree- 
ment and  had  to  be  performed  within  one  year."  But  the 
answer  to  this  is  that  the  agreement  was  not  one  which,  by  its 
terms,  was  not  to  be  performed  within  a  year  from  the  mak- 
ing thereof.     (Code  Civ.  Proc,  sec.  1973,  subd.  1.) 
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The  defendants'  fourth  contention  is  that  "Plaintiff  claims 
no  interest  in  the  realty,  and  if  so,  has  failed  to  prove  his  title 
thereto  by  proper  deed  duly  acknowledged."  This  claim 
must  be  considered  in  connection  with  another  which  is  argued 
more  definitely,  to  the  effect  that  the  plaintiff's  rights  were  in 
the  nature  of  a  personal  privilege  to  occupy  the  market,  and 
were  therefore  not  assignable.  In  answer  to  this  it  may  be 
said  that  even  considering  the  matter  a  personal  privilege  or 
license,  there  is  nothing  whatever  in  the  law  to  prevent  the  de- 
fendants from  making  an  agreement,  if  they  saw  fit,  to  the 
effect  that  this  personal  privilege  might  be  assigned.  The 
property  was  theirs;  they  were  letting  whatever  privilege 
Herman  had  and  whatever  rights  he  possessed  in  the  stall  to 
him;  and  they  could  legally — and  the  court  found  that  they 
did — ^agree  that  he  might  sell  those  rights  as  above  set  forth. 

The  interest  which  Herman  had  in  the  stall,  however,  was 
something  more  than  a  privilege.  He  paid  a  monthly  rental 
therefor;  no  term  of  his  hiring  was  fixed,  and  no  usage  on  the 
subject  of  the  length  of  the  term  is  shown.  It  is  therefore 
presumed  that  his  hiring  was  for  one  year  from  its  commence- 
ment (Civ.  Code,  sec.  1943),  and  when  he  remained  in  pos- 
session beyond  the  year  and  his  landlords  accepted  rent  from 
him,  the  parties  were  presumed  to  have  renewed  the  hiring 
upon  the  same  terms  from  month  to  month.  (Civ.  Code,  sec. 
1945.)  Aside,  therefore,  from  the  agreement,  Herman  had 
the  right  to  sell  and  assign  his  lease;  and  if,  because  of  the 
nature  of  the  property  as  a  market,  there  was  an  implied  con- 
dition that  in  case  of  sale  the  purchaser  should  be  a  suitable 
person,  that  condition  was  wiped  out  by  the  point  blank  agree- 
ment found  by  the  court  to  the  effect  that  he  might  sell  to 
whomsoever  he  chose  so  long  as  the  purchaser  would  pay  the 
rent. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  iem.,  concurred. 
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[Crim.  No.  438.    Third  Appellate  District.— Jnne  27,  1918.] 

THE    PEOPLE,    Respondent,    v.    PRANK    PIMENTEL, 

Appellant. 

Criminal  Law — Appeal — Support  of  Verdict — Presumption. — On  ap- 
peal from  a  judgment  and  order  denying  a  new  trial  in  a  eriminal 
ease,  fhe  presumption  is  that  no  prejudicial  error  was  committed 
and  that  the  verdict  is  amply  supported. 

Id. — ^Robbery — Verdict  Supported  by  Evidence. — In  this  prosecution 
for  robbery,  it  is  hold  that  the  verdict  is  supported  by  the  evi- 
dence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  M.  Bainbridge,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

THE  COURT.— The  defendant  was  convicted  of  robber^-, 
and  from  the  judgment  and  the  order  denying  his  motion  for 
a  new  trial  he  brings  this  appeal. 

No  appearance  in  his  behalf  has  been  made  in  this  court  and 
we  have  been  furnished  with  no  statement  of  any  reason  for 
disturbing  the  verdict  found  against  the  defendant. 

Of  course,  the  presumption  is  that  no  prejudicial  error  was 
committed  and  that  the  verdict  is  amply  supported.  Wc  may 
add  that  we  have  sufficiently  examined  the  record  to  be  con- 
vinced that  the  defendant  was  justly  convicted. 

The  judgment  and  order  are  aiBrmed 
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[Crim.  No.  441.     Thifd  Appellate  District.— June  27,  1918.] 

THE    PEOPLE,    Respondent,    v.    STEPANO    FLACCO, 

Appellant. 

Cbimimal  Law— Record — Afpibmancs  of  Judgment. — ^Where  there  has 
been  no  appearance  for  the  appellant,  and  an  examination  of  the 
record  shows  that  he  has  been  fairly  tried  and  justlj  convicted,  the 
judgment  wiU  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT. — There  has  been  no  appearance  in  this  court 
for  appellant.  An  examination  of  the  record  thoroughly  con- 
vinces us  that  he  was  fairly  tried  and  justly  convicted. 

The  judgment  and  order  are,  therefore,  affirmed. 


[Cly.  No.  1809.    Third  Appellate  District.— June  27,  1918.] 

S.  M.  SPURRIER  et  al..  Appellants,  v.  W.  C.  NEUMILLER, 
as  County  Treasurer,  etc..  Respondent. 

Reclamation  District — Entry  of  Credit  on  Assessment — Mandamus 
— Essentials. — To  entitle  land  owners  to  mandarwus  to  compel  entry 
of  a  credit  on  a  reclamation  district  assessment  declared  invalid 
after  payment  of  the  assessment,  it  is  incumbent  upon  them  to  show 
that  they  are  injured  by  failure  to  so  credit  their  land. 

Id. — Advantage  Over  Other  Land  Owners — Mandamus. — Mandamus 
will  not  lie  at  the  instance  of  land  owners  to  compel  the  entry  of 
a  credit  on  an  invalid  assessment,  where  it  appears  that,  if  the  writ 
were  granted,  they  would  gain  an  advantage  over  other  land  owners 
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who  have  already  been  charged  with  an  excess  amount  to  equalize 
the  burden. 

Id. — Interest  on  Payments— Inbufficiknt  Ground  for  Writ. — ^Where 
land  owners  have  been  given  credit  on  an  invalid  reclamation  dis- 
trict assessment,  and  thej  did  not  demand  or  claim  interest,  they 
are  not  entitled  to  the  writ  because  interest  was  disregarded. 

Id. — Land  Owners,  When  not  Entitlkd  to  Okedit. — Section  3466%  of 
the  Political  Code,  in  its  original  form,  does  not  entitle  land  owners 
to  reimbursement  where  the  payments  were  made  by  former 
owners,  and  no  showing  is  made  that  they  expended  anything  there- 
for or  incurred  liability  in  consequence  thereof. 

Id.— Change  of  Pouot  of  Reassessments  —  Cods  Amendment  —  Con- 
stitutional Law. — The  legislature  in  amending  section  8466  \^  of 
the  Political  Code  (Stats.  1911,  p.  647)  changed  the  policy  of 
levying  reassessments  in  reclamation  districts,  but  did  not  thereby 
deprive  any  land  owners  of  any  contractual  right,  and  the  applica- 
tion of  such  amended  section  is  not  violative  of  section  10,  article 
I,  of  the  federal  constitution,  or  of  section  16,  article  I,  of  the  state 
constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  V.  Marceau,  John  A.  Wilson,  and  S.  M.  Spurrier,  for 
Appellants. 

Clary  &  Louttit,  and  Gerald  Beatty  Wallace,  for  Re- 
spondent. 

BURNETT,  J. — The  controversy  herein  arises  by  reason  of 
two  assessments  levied  by  Reclamation  District  No.  17  in  the 
county  of  San  Joaquin.  The  first  one,  which  we  will  de- 
nominate the  **Bonbini  assessment,**  was  based  upon  a  peti- 
tion filed  with  the  board  of  supervisors  of  said  county  on  tho 
second  day  of  April,  1907,  Charles  and  George  Dangers  be- 
ing then  the  owners  of  the  lands  herein  involved.  The  prop- 
erty was  charged  with  an  assessment  of  $3,270.63,  against 
which  a  credit  of  $900.18  was  allowed  in  consequence  of  a 
former  assessment,  and  the  balance  with  interest  was  finally 
paid  on  March  3,  1909.  On  May  9,  1911,  by  judgment  en- 
tered  in  the  superior  court  of  said  county,  the  Bonbini  assess- 
ment was  decreed  to  be  invalid.  Seven  land  owners  within 
the  district  did  not  pay  the  Bonbini  assessment 
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The  other,  which  we  may  call  the  Spurrier  assessment,  waa 
based  upon  a  petition  filed  on  the  sixteenth  day  of  October, 
1911.  In  apportioning  this  assessment,  the  commissioners 
equalized  the  inequalities  caused  by  the  payment  by  some  and 
the  failure  of  payment  by  others  of  said  invalid  assessment. 
As  to  this  the  court  found:  **The  said  commissioners  did 
charge  and  assess  against  the  said  respective  parcels  of  land 
situated  in  said  district,  against  which  the  said  prior  assess- 
ment had  been  declared  by  a  court  of  competent  jurisdiction 
to  be  invalid,  and  which  said  assessment  remained  unpaid, 
with  such  proportion  of  the  former  invalid  assessment  as  the 
benefits  derived  by  the  said  respective  parcels  of  land  from 
the  reclamation  works  for  which  said  former  assessment  was 
levied  bore  to  the  whole  amount  of  said  former  invalid  as- 
sessment, and  the  said  charges  and  assessment  so  fixed  and 
levied  by  said  commissioners  against  said  respective  parcels 
of  land,  did  charge  the  said  last-named  parcels  of  land,  and 
each  of  the  other  tracts  of  land  within  the  said  district  with 
its  proper  proportion  of  the  costs  of  the  reclamation  of  the 
lands  therein;  .  .  .  that  the  land  of  plaintiffs  has  not  paid 
and  it  has  not  been  charged  with  more  than  its  proper  pro- 
portion of  the  costs  of  reclamation." 

It  is  not  contended  that  this  finding  is  unsupported.  In- 
deed, it  was  stipulated  at  the  trial  **that  the  commissioners 
in  levying  and  charging  the  lands  in  said  Reclamation  Dis- 
trict No.  17  in  1911  did  charge  and  assess  against  the  respec- 
tive parcels  of  land  situated  in  said  district,  and  which  said 
parcels  of  land  did  not  pay  the  former  invalid  assessment, 
with  such  proportion  of  such  former  assessment  as  the  bene- 
fits derived  by  said  respective  parcels  of  land  from  the  recla- 
mation works  for  which  said  former  invalid  assessment  was 
levied  bore  to  the  whole  amount  of  said  former  invalid  as- 
sessment." 

Notwithstanding  the  foregoing  stipulation  and  finding,  it  is 
the  contention  of  appellants  that  the  county  treasurer  of  said 
county  should  be  compelled  to  enter  a  credit  of  the  amount 
paid  by  said  Charles  and  George  Dangers  on  the  Bonbini 
assessment  to  be  applied  pro  tanto  to  the  payment  of  the 
Spurrier  assessment.  The  basis  for  the  claim  is  found  in  the 
following  language  of  section  3466^^  of  the  Political  Code 
as  it  formerly  existed: 
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**In  all  cases  in  which  an  assessment  shall  have  been  levied 
since  October  first,  eighteen  hundred  and  ninety-six,  or  shall 
hereafter  be  levied,  for  reclamation  purposes,  upon  the  lands 
embraced  within  any  reclamation  district,  and  the  assessment 
shall  have  thereafter  been  or  shall  be  adjudged  invalid,  by 
any  court  of  competent  jurisdiction,  and  any  land  owner  of 
the  district  shall  have  paid  the  amount  assessed,  in  said  as- 
sessment, against  land  belonging  to  him,  before  said  assess- 
ment shall  have  been  or  shall  be  so  adjudged  invalid,  the 
amount  so  paid  by  said  land  owner,  together  with  the  legal 
interest  thereon  from  the  date  of  its  payment,  shall  be 
credited,  by  the  treasurer  of  the  county  in  which  said  land 
is  situated,  to  the  tract  of  land  on  which  the  same  was  paid, 
and  shall  be  applied  upon  any  assessment  thereafter  levied 
on  the  lands  of  the  district,  to  the  payment,  pro  tanto,  of  the 
amount  therein  assessed  against  said  tract  of  land." 

In  explanation  of  the  course  pursued  in  equalizing  said  as- 
sessment it  is  proper  to  say  that  by  an  amendment  taking 
effect  April  5,  1911,  [Stats.  1911,  p.  647],  and  prior  to  said 
Spurrier  assessment,  the  said  section  3466V^  was  made  to  read 
as  follows:  **In  all  cases  in  which  an  assessment  shall  have 
been  levied  or  shall  hereafter  be  levied,  for  reclamation  pur- 
poses upon  the  lands  embraced  within  any  reclamation  dis- 
trict, and  if  the  assessment  upon  any  tract  or  tracts  of  land 
shall  have  thereafter  been  adjudged  invalid  by  any  court  of 
competent  jurisdiction,  or  if,  for  any  reason,  any  tract  or 
tracts  of  land  shall  not  have  been  charged  with  said  assess- 
ment, then  such  tract  or  tracts  of  land  shall  be  charged  in 
any  subsequent  assessment  with  such  proportion  of  the  former 
assessment,  as  the  benefits  derived  by  said  land  from  the  rec- 
lamation works  for  which  said  former  assessment  was  levied 
bears  to  the  whole  amount  of  said  former  assessment;  or  a 
subsequent  reassessment  of  such  tract  or  tracts  of  land  made 
be  made  separately  for  the  purpose  of  charging  said  land 
with  its  proper  proportion  of  the  costs  of  reclamation."  In 
this  connection  we  may  state  that  the  validity  of  this  Spurrier 
assessment  under  said  section  as  amended  was  upheld  by  the 
supreme  court  on  an  appeal  taken  by  these  same  appellants 
in  the  case  of  Spurrier  v.  Reclamation  District  No.  17,  172 
Cal.  157,  [155  Pac.  840].  In  the  leading  opinion  filed  in  said 
cause  it  is  declared  that  **the  legal  effect  of  the  amendment 
was,  of  course,  to  repeal  the  portion  of  the  section,  which  had 
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been  omitted  and  leave  the  rights  of  those  owners  who  had 
paid  an  assessment  adjudged  invalid  unaffected  by  any  ex- 
press statutory  provision  as  regards  the  obtaining  of  credit 
for  such  payment.*' 

This  language  would  seem  to  imply  that  there  is  no  longer 
any  statutory  authority  for  allowing  credit  for  the  payment 
of  the  invalid  assessment.  It  is  fair  though  to  say  that  the 
supreme  court  in  another  portion  of  the  opinion  specifically 
disclaimed  the  purpose  of  determining  in  that  decision 
whether  the  appellants  were  entitled  to  credit  for  said  pay- 
ment, and  in  the  concurring  opinion  of  Mr.  Justice  Shaw  it 
was  suggested  that  "if  the  parties  who  paid  the  assessment 
have  any  remedy  for  the  interest  afterward  accruing  thereon, 
it  must  be  sought  by  some  other  mode  than  by  including  it  in 
a  reassessment  upon  the  delinquent  lands  under  the  section 
as  amended  in  1911.*' 

But  assuming  that  said  section  3466l^  in  its  original  form 
created  a  vested  right  to  a  credit  in  favor  of  appellants,  which 
could  not  be  impaired  or  destroyed  by  a  subsequent  amend- 
ment to  the  law,  it  is  entirely  apparent  that  said  appellants 
were  not  entitled  to  the  mandate  as  applied  for.  This  follows 
from  the  said  stipulation  and  finding  that  there  was  an  equal- 
ization of  the  inequalities  which  arose  from  the  Bonbini  assess- 
ment. In  other  words,  those  who  did  not  pay  said  assess- 
ment were  required  by  the  Spurrier  assessment  to  pay  their 
proportion  of  the  former  assessment  as  well  as  of  the  latter. 
Thus,  in  effect,  were  appellants  given  credit  for  their  pay- 
ment of  the  Bonbini  assessment  except  the  interest,  as  the 
others  were  compelled  to  make  a  similar  payment.  In  other 
words,  the  situation  was  rendered  practically  the  same  as 
though  all  the  land  owners  had  paid  their  full  proportion 
of  the  invalid  assessment.  In  such  condition,  how  would 
credit  be  given!  Suppose  there  were  four  land  owners  all 
together,  and  an  invalid  assessment  of  one  hundred  thousand 
dollars  had  been  levied  and  paid  by  them,  twenty-five  thou- 
sand dollars  each,  and  it  was  necessary  to  raise  another  hun- 
dred thousand  dollars  by  assessment.  The  money  could  not 
be  raised  by  crediting  the  land  with  the  payment  of  the  in- 
valid assessment.  If  it  were  desired  to  give  each  parcel  of 
land  specific  credit  for  the  payment  of  the  invalid  assess- 
ment, it  would  be  necessary  to  petition  for  an  assessment  of 
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two  hundred  thousand  dollars,  in  order  that  after  full  credit 
had  been  given  there  might  be  available  one  hundred  thou- 
sand dollars  to  apply  to  the  purposes  of  the  second  assess- 
ment. But  it  is  obvious  that  no  more  would  be  required  of 
each  land  owner  if  the  assessment  were  for  one  hundred 
thousand  dollars  and  he  be  required  to  pay  his  proportion. 
The  nonpaying  land  owners  in  the  case  at  bar  having  been 
required  to  make  good  their  delinquency  on  the  invalid  as- 
sessment, we  have  a  similar  situation  to  one  wherein  all  the 
land  owners  have  paid  the  invalid  assessment 

Of  course,  to  entitle  them  to  the  writ,  it  was  incumbent 
upon  appellants  to  show  that  they  were  injured  by  the  failure 
to  credit  the  land  with  said  payments.  To  the  contrary  the 
finding  is  that  the  inequalities  were  adjusted  and  that  appel- 
lants were  charged  with  no  more  than  their  just  proportion 
of  the  cost  of  reclamation. 

It  also  appears  that  if  the  writ  were  granted,  appellants 
would  gain  an  advantage  over  other  land  owners  who  have 
already  been  charged  with  an  excess  amount  to  equalize  the 
burden.  **  Mandamus  will  not  lie  where  its  effect  would  be 
inequitable  or  unjust  as  to  third  persons  or  will  introduce 
confusion  or  will  not  promote  substantial  justice.'*  {Board 
of  Education  v.  San  Diego,  128  Cal.  369,  [60  Pac.  976].) 

At  any  rate,  appellants,  in  effect,  have  been  given  credit 
for  the  principal  of  their  payments,  and  the  only  considera- 
tion of  which  they  could  complain  is  that  interest  on  said 
payments  was  not  regarded  in  equalizing  said  assessments, 
and  this  was  probably  the  consideration  that  Judge  Shaw 
had  in  view  in  making  the  suggestion  hereinbefore  quoted. 
But  they  made  no  such  demand  on  the  treasurer  nor  is  there 
any  intimation  in  this  proceeding  that  they  desire  such  credit. 
They  claim  that  they  are  entitled  to  credit  for  principal  and 
interest  and  upon  that  claim  they  have  elected  to  stand  or 
fall. 

There  is  another  view  which,  in  my  opinion,  although  not 
argued  by  counsel,  is  fatal  to  the  claim  of  plaintiffs.  While 
the  language  of  the  original  section  is  that  payment  shall  be 
credited  **to  the  tract  of  land  on  which  the  same  was  paid," 
yet  it  is  true  as  declared  by  the  supreme  court  in  Reclama- 
tion District  v.  Bo^ibini,  158  Cal.  206,  [110  Pac.  580],  that 
"the  whole  object  and  scheme  of  section  3466^^  of  the  Politi- 
cal Code  was  to  provide  for  reimbursement  of  those  who  may 
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have  paid  the  amounts  assessed  against  their  lands  where  such 
lands  were  not  liable  therefor  because  of  the  invalidity  of  the 
assessment  against  them.'' 

Plaintiffs  herein  did  not  pay  said  assessment,  and  hence 
the  occasion  does  not  call  for  reimbursement.  It  was  paid, 
as  we  have  seen,  by  the  former  owners  of  the  property,  and 
there  is  nothing  to  show  that  appellants  expended  a  dollar 
therefor,  or  incurred  any  liability  in  consequence  of  it.  It 
does  not  appear  that  the  land  cost  them  any  more  than  if 
said  assessment  had  not  been  paid  by  the  Dangers  brothers, 
or  that  said  circumstance  entered  at  all  into  the  considera- 
tion for  said  purchase.  In  other  words,  we  must  assume  that 
the  plaintiffs  are  in  exactly  the  same  situation  financially  as 
though  said  payment  had  not  been  made  by  the  former 
owners.  In  that  view  of  the  case,  it  would  appear  plain  that 
no  injury  to  plaintiffs  has  been  shown. 

Moreover,  we  think  the  said  section  3466^^,  as  amended, 
is  the  law  applicable  to  the  case,  and  that  it  cannot  be  said 
that  there  has  been  a  destruction  or  impairment  of  any  vested 
right. 

Appellants  call  attention  to  the  fact  that  several  sections 
of  the  Political  Code  were  amended  at  the  same  time  as  said 
section  3466^^  in  1911,  among  them  being  section  3478  of 
said  code.  The  last  made  said  amendment  applicable  to  all 
reclamation  districts,  with  three  exceptions  or  provisions,  as 
follows:  1.  **Any  proceeding  which  shall  have  been  already 
commenced  for  the  levy  or  collection  of  assessments  in  such 
district  when  this  section  takes  effect."  2.  **Any  act  done  or 
performed  in  relation  to  the  affairs  of  such  district  prior  to 
such  last  mentioned  date."  And  3.  It  shall  not  affect  "the 
indebtedness  of  such  district  theretofore  incurred  excepting 
as  to  the  method  of  liquidating  such  indebtedness."  Only 
by  virtue  of  these  provisions  could  it  be  said,  if  at  all,  that 
the  amended  section  does  not  control  said  Spurrier  assess- 
ment. But  without  a  specific  analysis  of  these  provisions  it 
is  sufficient  to  say  that  said  assessment  involved  **the  method 
of  liquidating  the  indebtedness  of  the  district,"  and,  there- 
fore, the  amended  statute  is  expressly  declared  to  be  appli- 
cable to  such  a  case. 

The  inquiry  as  to  whether  there  was  in  plaintiffs,  or  the 
former  owners  of  the  land,  any  vested  right  to  said  credit 
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leads  to  the  conaideration,  as  suggested  by  respondent,  of  the 
nature  of  a  reclamation  district,  the  character  of  the  obliga- 
tion created  by  assessments,  and  the  relation  between  the  dis- 
trict and  the  land  owner  as  to  the  assessment  and  its  payment. 

These  districts  are  undoubtedly  ** governmental  agencies  to 
carry  out  a  specific  purpose.*'  {Reclanmtion  District  No.  7 
V.  Sherman,  11  Cal.  App.  407,  [105  Pac.  277].)  And  the 
local  assessment  levied  in  return  for  the  benefits  conferred 
upon  the  property  assessed  by  the  improvements  for  which 
the  assessment  is  levied  is  a  species  of  tax.  (Cooley  on  Taxa- 
tion, p.  416.)  It  is  true  that  the  method  of  apportionment 
in  the  local  proceedings  is  diflferent  from  that  involved  in  the 
general  burdens  imposed  by  taxation  for  state  and  munici- 
pal purposes,  but  in  each  case  the  assessment  is  an  exercise 
of  the  taxing  power. 

Taxes  are  not  debts,  nor  founded  upon  contract,  but  they 
are  charges  upon  persons  or  property  to  raise  money  for  pub- 
lic purposes.     (Perry  v.  Washburn,  20  Cal.  318.) 

A  swamp-land  assessment  is  a  charge  imposed  upon  prop- 
erty by  authority  of  the  legislature,  and  the  fact  that  it  is 
only  a  lien  upon  the  property  assessed  and  not  a  direct  charge 
against  the  owner  is  immaterial.  {People  v.  Hulbert,  71  Cal. 
72,  [12  Pac.  43].) 

The  levy  of  a  street  assessment  is  based  upon  the  govern- 
mental power  of  taxation.  {Ilornung  v.  McCarthy,  126  Cal. 
17,  [58  Pac.  303].) 

The  legislature  must  originate  the  power  to  tax  and  pre- 
scribe the  rules  under  which  taxes  are  to  be  levied,  but  the 
determination  of  the  amount,  even  of  a  state  tax,  may  be 
referred  to  some  other  authority.  The  amount  of  the  local 
taxes  is  determined  in  various  ways.  In  some  cases  they  are 
fixed  by  the  legislature  or  under  its  direction  and  in  other 
cases  they  are  determined  by  local  boards,  which  exercise  a 
gwasi-legislative  authority.  {Bixler  v.  Board  of  Supervisors, 
59  Cal.  698.) 

The  courts  are  very  generally  agreed  that  the  authority  to 
require  the  property  specially  benefited  to  bear  the  expense 
of  local  improvements  is  a  branch  of  the  taxing  power  or  in- 
cluded within  it.  {French  v.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  [45  L.  Ed.  879,  21  Sup.  Ct.  Rep.  625].) 

**A  tax  is  an  enforced  contribution  for  the  payment  of 
public  expenses.     It  is  laid  by  some  rule  of  apportionment 
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according  to  which  the  persons  or  property  taxed  share  the 
public  burden,  and  whether  taxation  operates  upon  all  within 
the  state,  or  upon  those  of  a  given  class  or  locality,  its  essen- 
tial nature  is  the  same."  (Houck  v.  Little  River  Drainage 
District,  239  U.  S.  266,  [60  L.  Ed.  266,  36  Sup.  Ct.  Rep.  58].) 

These  assessment  charges  are  based  upon  the  benefit  which 
accrues  to  the  property  by  reason  of  the  improvement,  and, 
therefore,  the  liability  therefor  persists  against  the  property 
until  some  suitable  legislation  is  enacted  which  will  enable 
the  governmental  agency  to  enforce  the  same.  (Page  and 
Jones  on  Taxation  by  Assessment,  sec.  958.) 

Hence,  if  an  illegal  tax  is  voluntarily  paid,  no  recovery  in 
the  absence  of  statutory  authority  will  be  permitted.  (Jus- 
iice  V.  Robinson,  142  Cal.  199,  [75  Pac.  776].) 

The  method  of  levying  taxes  is  a  question  of  legislative 
policy,  and  there  exists  no  contract  between  the  taxpayer  and 
the  legislature  that  the  same  policy  will  be  continued  and 
that  the  method  of  levying  taxes  will  not  be  changed. 
{BaUey  v.  Maguire,  22  Wall.  215,  [22  L.  Ed.  850].) 

Herein,  the  legislature,  in  amending  section  3466^*, 
changed  the  policy  of  levying  reassessments  in  reclamation 
districts,  and  this  did  not,  for  the  reasons  heretofore  stated, 
deprive  appellants  or  their  predecessors  in  interest  of  any 
contractual  right.  The  case,  relating  as  it  does  to  the  method 
of  taxation  for  the  promotion  of  a  governmental  purpose, 
does  not  involve  section  10  of  article  I  of  the  constitution 
of  the  United  States  or  section  16,  article  I,  of  our  state  con- 
stitution, which  plaintiffs  claim  would  be  violated  if  section 
3466^4,  as  amended,  is  to  be  applied  to  the  situation. 

Of  course,  it  cannot  be  said  that  the  law  **  impairs  the  obli- 
gation of  a  contract"  if  there  was  no  contract  between  the 
state  and  the  owners  of  the  land. 

The  broad  ground  upon  which  the  United  States  supreme 
court  declares  the  authority  of  the  legislature  to  change  the 
law  rests  is  that  the  law-making  power  **is  not  makin<?  prom- 
ises, but  framing  a  scheme  of  public  revenue  and  public  im- 
provement,'* and  where  it  announces  its  policy  by  the  enact- 
ment of  a  statute,  *'it  may  open  a  chance  for  benefit  to  those 
who  comply  with  its  conditions,  but  it  does  not  address  them 
and  therefore  makes  no  promise  to  them.  It  simply  indicates 
a  course  of  conduct  to  be  pursued  until  circumstances  or  its 
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views  of  policy  change.  It  would  be  quite  intolerable  if  par- 
ties not  expressly  addressed  were  to  be  allowed  to  set  up  a 
contract  on  the  strength  of  their  interest  in,  and  action  on, 
the  faith  of  a  statute,  merely  because  their  interest  was  obvi- 
ous and  their  action  likely,  on  the  face  of  the  law."  (Wit- 
consin  v.  Powers,  191  U.  S.  379,  [48  L.  Ed.  229,  24  Sup.  Ct 
Rep.  107].) 

Moreover,  assuming  that  a  question  of  vested  interest  might 
arise  under  the  application  of  said  sections  of  the  code,  still 
this  case  must  fail,  since  it  was  a  mere  expectant  or  contin- 
gent interest  at  the  time  of  the  amendment  of  the  statute. 
Such  rights  are  contingent  when  they  are  only  to  come  into 
existence  on  an  event  or  condition  which  may  not  happen 
or  be  performed  until  some  other  event  may  prevent  their 
vesting.  {Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  673,  [40 
L.  Ed.  838,  16  Sup.  Ct.  Rep.  705].) 

The  section  prior  to  said  amendment  provided  that  before 
credit  should  be  given  three  circumstances  must  exist;  first, 
an  invalid  assessment;  second,  payment  before  judgment  of 
invalidity,  and  third,  judgment  of  invalidity.  The  invalid 
assessment  was  paid  in  1909;  the  amended  statute  became  a 
law  on  April  5,  1911,  but  the  judgment  of  invalidity  was  not 
entered  until  May  11,  1911,  or  after  the  repeal  of  the  statute 
providing  for  the  credit.  The  interest  was  not  vested,  there- 
fore, and  it  ceased  with  the  repeal  of  the  statute.  {ATider- 
son  V.  WUkins,  142  N.  C.  154,  [9  L.  R.  A.  (N.  S.)  1145,  56 
S.  E.  272].) 

The  right  to  credit  for  such  payment  is  purely  statutory. 
Hence,  being  in  fieri  at  the  time  of  the  repeal  of  the  statute, 
it  ceased  with  such  change  in  the  law.  The  subject  is  thor- 
oughly discussed  in  Moss  v.  Smith,  171  Cal.  777,  788,  [156 
Pac.  90],  and  we  think  the  principle  set  forth  therein  is  appli- 
cable to  the  present  situation. 

^e  conclude  that  in  any  event  appellants  have  shown  no 
injury  or  prejudice,  and,  besides,  no  reason  exists  for  hold- 
ing that  the  state  entered  into  a  contract  with  them,  bind- 
ing itself  to  give  them  credit  for  such  payment,  and,  finally, 
that  if  the  statute  did  create  a  right  or  interest  that  under 
certain  contingencies  could  not  be  destroyed  by  subsequent 
legislation,  such  right  or  privilege  being  purely  statutory  and 
not  being  vested,  fell  with  the  law  that  gave  it  birth. 
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Other  considerationfl  might  be  suggested  for  an  affirmance 
of  the  judgment,  but  we  think  the  foregoing  sufficient,  and 
the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denirA, 
by  the  supreme  court  on  August  26,  1918. 


[C!t.  No.  2343.    First  AppcUate  District.— June  28,  1918.] 

D.    C.    DUTTON,    Respondent,    v.    WILLIAM    LOCKB- 
PADDON,  Appellant 

Bekd  of  Trust — Grant  of  Bsal  Property — Assumption  of  Payment— 
Evn>ENCE— <^yENANT  IN  Grant  Deed. — An  agreement  on  the  part  of 
th3  grantee  of  real  property  encumbered  with  a  deed  of  trust  to  pay 
the  note  secured  by  the  trust  instrument  is  sufSciently  proven  by  tb« 
existence  of  a  covenant  to  that  e£Fect  in  the  deed  of  the  grantee  and 
his  recognition  of  its  existence. 

Id. — Assumption  of  Debt— Nature  of  Pbomisb. — It  is  not  necess^/y 
that  there  should  be  any  formal  promise  on  the  part  of  the  grantee 
of  mortgaged  premises  to  pay  the  mortgage  to  render  him  lihbh 
therefor  if  his  obligation  so  to  do  appears  from  a  consideration  of 
the  entire  conveyance;  it  may  be  made  orally  or  in  a  separate  in- 
strument,  or  it  may  be  implied  from  the  transaction  between  the 
parties,  or  it  may  be  shown  by  the  circumstances  under  which  the 
purchase  was  made^  as  well  as  by  the  language  used  in  the  instru- 
ment. 

Deed — Change  of  Name  of  Grantee— Odnsent  of  Grantor. — A  deed 
is  not  void  by  reason  of  the  substitution  therein  after  its  signing 
and  acknowledgment,  but  before  its  delivery,  of  the  name  of  a  dif- 
ferent grantee,  where  such  substitution  is  made  with  the  consent  of 
the  grantor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  J.  Trabueco,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  Smith,  for  Appellant 

Snook  &  Churchy  for  Respondent. 
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KERRIGAN,  J. — This  is  an  appeal  from  the  judgment  in 
an  action  brought  to  recover  the  amount  of  a  deficiency  aris- 
ing under  a  sale  of  real  property  by  virtue  of  a  deed  of  trust 
given  to  secure  the  payment  of  a  certain  promissory  note. 

Very  briefly,  the  essential  facts  of  the  case  are  these:  In 
the  month  of  April,  1915,  A.  W.  Morey  owned  a  certain  piece 
of  real  property  which  stood  in  the  name  of  M.  McDonough. 
At  that  time  Morey  was  or  became  indebted  to  the  plaintiff 
D.  C.  Button  in  the  sum  of  $1,250,  whereupon,  at  the  in- 
stance of  Morey,  McDonough  gave  to  plaintiff  his  promissory 
note  in  that  amount  secured  by  a  deed  of  trust  to  said  prop- 
erty. Thereafter,  at  the  request  of  Morey,  McDonough 
signed  and  acknowledged  a  deed  conveying  said  property  to 
Ella  B.  Morey,  the  wife  of  A.  W.  Morey,  and  wherein  there 
was  a  covenant  to  the  effect  that  the  grantee  assumed  pay- 
ment  of  said  note.  Ella  B.  Morey  was  not  informed  of  the 
execution  or  existence  of  this  deed  and  it  was  never  deliv- 
ered to  her.  Shortly  after  it  was  made  Morey  agreed  to  a 
trade  of  the  land  with  William  Locke-Paddon,  the  appellant 
herein,  but  instead  of  causing  a  new  deed  of  the  land  to  be 
made,  he,  with  the  consent  of  McDonough,  altered  this  deed 
made  to  his  wife  by  inserting  in  place  of  her  name  the  name 
of  appellant,  and  as  so  altered  he  delivered  the  deed  to  the 
appellant.  The  note  secured  by  the  deed  of  trust  not  being 
paid  when  due,  the  trustee  sold  the  land  under  the  terms  of 
the  trust,  and  after  payment  of  the  expenses  of  the  trust  the 
balance  received  from  the  sale  was  credited  by  plaintiff  upon 
his  note,  leaving  a  deficiency,  to  recover  which  this  action 
was  brought. 

The  evidence  abundantly  supports  the  finding  of  the  court 
that  the  appellant  agreed  to  assume  payment  of  the  obliga- 
tion secured  by  the  deed  of  trust.  From  the  circumstance 
that  a  covenant  to  that  effect  appears  in  his  deed  he  is  pre- 
sumed to  have  had  knowledge  of  its  existence  from  the  time 
he  accepted  that  instrument.  It  was  also  shown  that  he  had 
actual  knowledge  that  such  covenant  was  contained  in  his 
deed,  and  that  the  holder  of  the  obligation  intended  to  look 
to  him  for  its  payment.  He  not  only  accepted  the  deed  bur- 
dened with  this  covenant,  but  on  several  occasions  treated 
with  the  plaintiff  concerning  phases  of  the  transaction  on  the 
basis  that  this  covenant  was  contained  in  the  deed.  In  a 
wordy  and  as  before  stated,  the  evidence  shows  clearly  by  the 
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conduct  of  appellant  that  he  assumed  the  payment  of  the 
note  for  which  the  trust  deed  had  been  executed. 

In  an  action  like  this  it  is  not  necessary  that  there  should 
be  a  formal  promise  on  the  part  of  the  grantee  to  pay  the 
obligation  encumbering  the  land  conveyed  in  order  to  render 
him  liable  therefor  if  his  obligation  so  to  do  appears  from 
a  consideration  of  the  entire  conveyance.  **The  obligation 
may  be  made  orally  or  in  a  separate  instrument;  it  may  be 
implied  from  the  transaction  between  the  parties,  or  it  may 
be  shown  by  the  circumstances  under  which  the  purchase 
was  made,  as  well  as  by  the  language  used  in  the  instru- 
ment." {Hopkins  v.  Warner,  109  Cal.  133,  [41  Pac.  868]. 
See,  also,  lAck  v.  Anderson,  29  Cal.  App.  491,  [156  Pac.  70].) 

The  only  other  point  in  the  case  seriously  urged  by  the 
appellant  is  one  concerning  the  effect  of  the  alteration  of  the 
deed  whereby  the  name  of  the  appellant  was  substituted  for 
the  name  of  Ella  B.  Morey.  As  to  that  point,  while  it  may 
be  said  that  the  method  pursued  was  unusual,  it  cannot  for 
that  reason  be  said  that  the  deed  is  void.  The  paper  not  hav- 
ing been  delivered  to  Mrs.  Morey  conveyed  no  title  to  her, 
and  was,  considered  as  a  conveyance  of  real  property,  no 
better  than  a  blank  form.  The  erasure  of  Mrs.  Morey 's  name 
and  the  insertion  in  its  place  of  that  of  the  appellant  was 
not  the  alteration  of  an  instrument,  since  the  instrument  had 
not  yet  been  created.  It  was  merely  equivalent  to  filling  in 
a  blank  form,  although  one  a  little  more  complete  than  is 
usually  the  case.  Morey,  the  real  owner  of  the  property, 
delivered  the  deed  to  appellant  with  the  intention  thereby 
to  pass  title,  and  in  our  opinion  it  had  that  effect.  As  to 
whether  or  not  there  should  have  been  a  reacknowledgment 
of  its  execution  need  not  here  be  considered,  as  that  ques- 
tion refers  to  its  status  considered  from  the  point  of  view  of 
its  right  to  recordation,  with  which  we  are  not  at  present 
concerned. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Zook,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  26,  1918. 
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[Cly.  No.  2696.     Second  Appellate  District.— June  28,  1918.] 

EGBERT  VAN  ALEN  et  al.,  Petitioners,  ▼.  SUPERIOR 
COURT  OF  LOS  ANGELES  COUNTY  et  al.,  Re- 
Bpondents. 

BiGBivEB — Appointment  tipon  Ex  Paete  Application — Failuri  to 
Bbquibi  Bond — ^Yoid  Obdeb. — Aji  order  appointing  a  receiver  in  an 
action  for  the  foreclosure  of  a  mortgage  without  requiring  the 
ondertaking  provided  by  section  566  of  the  Oode  of  Civil  Procedure 
is  void,  notwithstanding  the  default  of  the  defendants,  where  there 
were  no  allegations  in  the  complaint  upon  which  a  receiver  could 
have  been  appointed,  and  no  notice  given  the  defendants  of  the 
application  for  the  appointment 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  Superior  Court  from  punishing  the 
petitioners  for  contempt  of  court.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  L.  Evans,  for  Petitioners. 

D.  H.  Parke,  for  R^jspondents. 

WORKS,  J.,  pro  tern. — In  a  certain  action  in  the  superior 
court,  brought  for  the  foreclosure  of  a  mortgage,  in  which 
the  petitioners  here  were  defendants,  an  order  was  made, 
after  decree  of  foreclosure,  appointing  the  respondent  Kin- 
ney a  receiver  to  take  possession  of  the  property  mentioned 
in  the  decree.  The  receiver  endeavored  to  take  possession 
but  the  petitionee  refused  to  surrender  it,  and  were  cited 
to  show  cause  in  the  superior  court  why  they  should  not  be 
punished  for  contempt.  They  are  here  on  a  petition  for  a 
writ  of  prohibition  preventing  the  respondent  court  from  so 
punishing  them. 

It  is  contended  by  the  petitioners  that  the  order  appoint- 
ing the  receiver  is  void  on  various  grounds,  but  one  only  of 
them  need  be  considered.  The  petitioners  defaulted  as  de- 
fendants in  the  foreclosure  action,  but  there  were  no  allega- 
tions in  the  complaint  upon  which  a  rocoiver  could  have  been 
appointed.    No  notice  was  given  the  petitioners  of  the  appli- 
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cation  for  the  appointment  of  a  receiver.  Therefore,  con- 
sidering the  form  of  the  complaint,  and  notwithstanding  the 
default  of  the  petitioners,  the  application  was  an  ex  parte  one. 
Section  566  of  the  Code  of  Civil  Procedure  provides:  **If  a 
receiver  is  appointed  upon  an  ex  parte  application,  the  court, 
before  making  the  order,  must  require  from  the  applicant 
an  undertaking,  ...  to  the  effect  that  the  applicant  will  pay 
to  the  defendant  all  damages  he  may  sustain  by  reason  of 
the  appointment  of  such  receiver.  ..."  In  the  present  in- 
stance no  such  bond  was  required  or  given  either  before  or 
after  the  appointment  of  the  receiver.  The  order  was  void. 
(Stoff  v.  Erken,  172  Cal.  481,  [156  Pac.  1033].) 

A  peremptory  writ  of  prohibition  will  issue  restraining  the 
respondent  court  from  punishing  the  petitioners  for  contempt. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  23M.    First  Appellate  District.— June  29,  1918.] 

W.  C.  RAISCH,  Appellant,  v.  REGENTS  OP  THE  UNI- 
VERSITT  OP  CALIFORNIA  (a  Corporation),  Re- 
apondent. 

Street  Law— Assessment— ^ati  Universitt  Land. — Before  land,  a 
portion  of  which  is  actually  in  nse  hj  a  state  university  for  educa- 
tional  purposes,  may  be  subjected  to  the  lien  of  a  street  assess- 
ment, it  must  be  separable  from  the  remainder  of  the  property  for 
the  public  nse  of  which  it  is  a  part  without  impairing  the  value 
of  the  property  for  the  publie  use  to  which  the  occupied  portions 
of  it  are  already  pnt. 

Id. — Stru*  of  Land  Forming  Part  of  IJniversitt  Block — NoNUABn^iTT 
FOR  Street  Assessment. — A  strip  of  land  fronting  on  a  street 
and  forming  about  one-seventh  of  a  block  owned  by  the  state  uni- 
versity, six-sevenths  of  which  is  occupied  by  college  buildings,  is  noi 
separable  from  the  remainder  without  impairing  its  use,  and  there- 
fore cannot  be  subjected  to  the  lien  of  a  street  assessment. 

Id. — Assessment  Wholly  Void. — An  assessment  of  a  block  of  land  be- 
longing to  the  state  university  for  street  improvement  is  wholly  void 
where  six-sevenths  of  the  block  is  occupied  by  college  buildings. 

Id. — Assessment  op  Nonassessable  Land — Waiver  and  Enforcement 
OF  Lien  Against  Other  Land  not  Permissible. — Where  an  assess- 
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ment  of  a  block  of  land  for  street  improvement  was  void,  because 
six-sevenths  of  the  land  was  occupied  bj  college  buildings  of  a  state 
university  devoted  to  public  use,  and  therefore  not  subject  to  assess- 
ment, the  contractor  cannot  waive  his  lien  as  to  the  six-sevenths 
and  enforce  it  against  the  one-seventh. 
Id. — Invalidity  of  Assessment— Failure  to  Protest  to  Council — 
Property  Owner  not  Estopped. — A  property  owner  is  not  es- 
topped from  asserting  the  in>-alidity  of  a  street  assessment  because 
he  failed  to  protest  to  the  city  council  or  because  he  remained 
silent  while  the  work  was  being  done. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Wilson,  for  Appellant 

Warren  Olney,  Jr.,  for  Respondent. 

BEASLY,  J.,  pro  tern, — The  regents  of  the  University  of 
California  were,  on  April  1,  1911,  and  still  are,  the  owners 
of  an  irregular  shaped  block  of  land  in  the  city  and  county 
of  San  Francisco,  bounded  by  First  Avenue,  Parnassus 
Avenue,  Kirkham,  sometimes  called  K,  Street,  and  Fourth 
Avenue,  embracing  about  thirteen  and  one-half  acres  of  land. 
Raisch,  a  street  contractor,  did  street  work,  consisting  of 
grading  and  sewer  construction,  on  Fourth  Avenue  along  the 
entire  front  of  the  university  property,  and  also  upon  the  in- 
tersections of  that  avenue  with  Kirkham  Street  and  Par- 
nassus Avenue.  This  work  was  done  under  a  resolution  of 
intention  of  the  board  of  public  works,  providing  for  the 
assessment  of  its  cost  on  property  fronting  on  the  improve- 
ment. Legal  steps  followed  leading  to  an  assessment  for  the 
cost  of  all  this  work.  The  entire  tract  of  land  belonging  to 
the  university  was  assessed  to  pay  $3,681.  The  entire  tract 
having  been  so  assessed,  the  plaintiff  in  his  amended  com- 
plaint sought  to  foreclose  not  upon  the  whole  of  the  univer- 
sity's property,  but  upon  the  Fourth  Avenue  frontage  to  a 
depth  of  120  feet  only. 

The  trial  court  sustained  defendants'  demurrer  to  the 
amended  complaint,  raising  questions  hereinafter  discussed, 
and  entered  judgment  for  defendants  when  plaintiff  refused 
to  further  amend.    From  that  judgment  the  plaintiff  appeals. 
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The  plaintiff  concedes  that  the  assessment  is  void  against 
all  of  the  university  property  except  that  portion  upon  which 
he  now  seeks  to  foreclose.  The  reason  which  exacts  this  con- 
cession from  the  plaintiff  is  that  all  of  the  block  except  that 
portion  last  referred  to  is  used  by  the  regents  in  the  per- 
formance of  their  public  functions;  but  the  plaintiff  contends 
that  the  strip  fronting  on  Fourth  Avenue  to  a  depth  of  120 
feet  is  not  so  used  by  the  regents,  and  that  it,  therefore, 
should  be  subjected  to  his  lien  as  prayed.  The  plaintiff  at- 
tempted to  frame  his  amended  complaint  so  as  to  state  a  cause 
of  action  within  the  rule  of  City  Improvement  Co.  v.  Regents, 
153  Cal.  776,  [18  L.  R.  A.  (N.  S.)  451,  96  Pac.  801].  In  that 
case  the  rule  was  stated  to  be  that  the  regents,  being  a  pri- 
vate corporation  charged  with  the  public  trust  of  the  gen- 
eral government  and  superintendence  of  the  University  of 
California,  ''private  property  held  by  them  when  actually 
devoted  to  public  use  is  exempt  from  taxation  for  street  im- 
provement; otherwise  not."  And  it  is  said  that  **the  prin- 
ciple is  well  established  that  where  any  such  lands  are  not 
directly  and  necessarily  used  for  a  public  purpose,  they  may 
be  subjected  to  the  payment  of  special  assessments  for  bene- 
fits.** Much  other  learning  is  embodied  arguendo  in  that 
opinion,  which  is  by  Mr.  Justice  Henshaw;  but  the  above 
statement  is  the  simplest  and,  as  to  the  defendants*  position, 
the  most  favorable  statement  of  the  rule  to  be  found  in  the 
case.  An  examination  of  the  record  in  that  case  indicates 
that  the  property  there  assessed  was  an  entire  lot  held  and 
devoted,  as  therein  alleged,  solely  to  private  uses  of  the  de- 
fendants; that  it  was  entirely  vacant  and  unoccupied;  not 
actually  nor  necessarily  incidental  nor  appropriated  to  the 
performance  of  any  public  function,  and  not  directly  nor 
necessarily  used  for  any  public  purpose.  Allegations  to  simi- 
lar effect  are  embodied  in  plaintiff's  complaint  as  to  the  prop- 
erty affected  in  this  case ;  and  plaintiff  seems  to  concede  that 
before  land,  a  portion  of  which  is  actually  in  use  by  the  uni- 
versity for  educational  purposes,  may  be  subjected  to  the  lien 
of  an  assessment  for  street  improvement,  it  must  be  separable 
from  the  remainder  of  the  property  for  the  public  use  of 
which  it  is  a  part  without  impairing  the  value  of  the  prop- 
erty for  the  public  use  to  which  the  occupied  portions  of  it 
are  already  put;  for  he  has  alleged  that  the  120  foot  strip  is 
not  an  indivisible  portion  of  the  block  described  in  the  assess- 
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ment,  but,  on  the  contrary,  is  easily  divisible  therefrom,  and 
when  severed  will  in  no  way  affect  the  value  or  use  of  the 
remainder  of  said  land  for  a  public  purpose  or  the  perform- 
ance of  a  public  function. 

It  goes  without  saying  that  this  allegation  was  necessary 
to  a  statement  of  a  cause  of  action  by  plaintiff;  for,  if  the 
land  sought  to  be  subjected  to  the  assessment,  and  to  be  sold 
in  a  foreclosure  proceeding  to  pay  the  same,  is  not  divisible 
from  the  remainder  of  the  tract  without  injuring  it  for  the 
uses  to  which  the  university  is  devoting  such  remainder,  then, 
of  course,  the  portion  sought  to  be  severed  is  necessary  to  the 
use  of  the  remainder  of  the  tract. 

Now,  in  the  view  we  take  of  this  matter,  these  bald  allega- 
tions of  this  complaint,  avowedly  made  for  the  express  pur- 
pose of  bringing  the  case  within  the  rule  of  the  case  cited, 
cannot  change  the  patent  facts  which  appear  on  the  face  of 
the  complaint  itself.  It  is  conceded  in  the  brief  of  appellant 
that  the  whole  eastern  portion  of  this  block — more  than  six- 
sevenths  of  its  area — is  occupied  by  the  buildings  of  the 
Affiliated  Colleges  of  the  University  of  California.  To  allege 
under  such  circumstances  that  the  other  one-seventh  of  the 
area  is  severable  and  not  necessary  to  the  use  of  the  remain- 
der, considering  the  admitted  character  of  the  actual  present 
use  of  almost  the  entire  property,  does  not  make  it  so.  It  is 
plain  that  the  severance  of  this  frontage  on  Fourth  Avenue 
from  the  remainder  of  the  property  would  necessarily  impair 
the  present  as  well  as  the  future  usefulness  and  value  of  the 
remainder  of  the  block  to  the  university  for  its  public  pur- 
poses; and  the  point  of  view  from  which  this  question  must 
be  examined  is  upon  tlie  assumption  that  the  strip  is  to  be 
sold  to  satisfy  the  lien,  and  thus  severed  from  the  remainder 
of  the  tract. 

When  the  case  of  City  Street  Improvement  Co,  v.  Regents, 
supra,  was  decided,  the  supreme  court  had  before  it  no  ques- 
tion of  the  division  of  a  parcel  of  land  upon  which,  and  cover- 
ing and  using  nearly  all  of  which,  as  here,  were  buildings  of 
the  university.  Upon  this  ground  alone,  then,  the  cases  are 
distinguishable,  and  the  demurrer  was  properly  sustained. 

There  is,  however,  another  ground  upon  which  the  trial 
court  correctly  sustained  the  demurrer. 

It  is,  as  indeed  it  must  be,  conceded  by  appellant,  under 
Witter  V.  Mission  School  District,  121  Cal.  351,  [66  Am.  St. 
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Hep.  33,  53  Pac.  905],  that  the  assessment  as  to  the  six- 
sevenths  of  this  block  in  actual  occupation — adopting  coun- 
sel's construction  of  that  term  as  meaning  occupied  by  build- 
ings in  use  for  university  purposes — was  void.  But  the 
supreme  court  has  gone  further  than  this,  and  has  held  that 
where  a  street  assessment  covered  too  much  land,  the  whole 
assessment  was  void ;  and  in  Benson  v.  Bunting,  141  Cal.  462, 
[75  Pac.  59],  Mr.  Justice  McFarland  stated  the  rule  in  this 
language:  "Appellant  contends  that  he  should  have  been 
allowed  the  amount  of  an  alleged  street  assessment  against 
the  land  which  assessment  the  court  found  to  be  void.  {Ryan 
V.  Altschul,  103  Cal.  177,  [37  Pac.  339].)  We  do  not  see  that 
the  court  erred  in  so  holding.  The  assessment  was  against 
too  much  land,  and  therefore  void;  and  it  is  unnecessary  to 
consider  respondent's  contention  as  to  the  insufficiency  of  the 
engineer 's  certificate. ' ' 

It  is  argued  that  in  these  cases  the  assessment  was  upon 
lands  not  only  not  assessable  for  the  improvement,  but  be- 
longing to  other  parties  than  owners  of  assessable  lands ;  and 
that  therefore  those  cases  are  distinguishable  from  the  case 
at  bar.  We  find  nothing  to  indicate  such  a  state  of  affairs 
in  the  case  of  Benson  v.  Bunting,  141  Cal.  462,  [75  Pac.  59] ; 
and,  further,  the  supreme  court  applied  the  same  rule  in  the 
case  of  Parker  v.  Reay,  76  Cal.  103,  [18  Pac.  124],  where 
an  assessment  for  street  work  was  levied  against  a  lot  known 
as  lot  No.  13,  when  it  should  have  been  levied  against  only 
the  easterly  half  of  that  lot.  This  assessment  also  was  de- 
clared void  because  it  included  too  much  land,  and  it  does 
not  therein  appear  that  the  assessable  and  nonassessable  parts 
of  lot  13  belonged  to  different  parties. 

Counsel  for  the  appellant  meets  these  cases  with  the  con- 
tention that  the  basis  of  the  assessment  is  the  frontage  only 
without  relation  to  the  depth  of  the  lot;  and  hence  the  en- 
forcement of  a  lien  on  the  shallow  frontage  in  this  foreclosure 
suit  does  not  injure  the  defendants,  and  that  they  may  not 
complain,  and  depends  for  support  of  this  contention  upon 
the  ca^e  of  Biggins  v.  Hartshome,  108  Cal.  154,  [41  Pac.  283]. 
In  the  opinion  in  that  case  it  is  said  that  the  owner  cannot 
be  said  to  be  aggrieved  merely  because  the  superintendent, 
while  correctly  giving  the  frontage  of  his  lot  and  assessing 
the  proper  amount  thereto,  has  incorrectly  dclinontcd  its  in- 
terior lines,  since  the  amount  of  the  assessment  is  in  no  wise 
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affected  thereby.  And  it  is  further  said  that  the  basis  of  the 
assessment  is  the  frontage  upon  the  work,  and  the  frontage 
of  each  lot  determines  the  amount  of  the  assessment  against 
a  lot  irrespective  of  its  size,  shape,  or  depth. 

But  the  main  question  in  that  case  was  as  to  the  proper 
location  of  Channel  Street,  in  San  Francisco.  The  court  hav- 
ing settled  the  proper  location  of  Channel  Street,  used  the 
language  above  referred  to.  This  language  must  be  read  in 
the  light  of  the  facts  which  were  before  the  court.  Those 
facts  are  thus  stated  in  the  opinion:  '*The  appellant  docs  not 
contend  that  if  Channel  Street  is  properly  located  on  the 
diagram  any  other  property  than  that  designated  therein  is 
assessable.  His  contention  in  this  respect  is  based  upon  his 
claim  that  Channel  Street  is  erroneously  located  thereon.  The 
precise  distance  from  Berry  Street  at  which  Channel  Street 
is  laid  down  on  the  maps  named  in  the  statute  has  never  been 
officially  declared,  and  the  different  measurements  given  at 
the  trial  were  reached  by  measurement  with  a  scale.  One  of 
these  distances  was  less  and  the  others  more  than  is  shown 
upon  the  diagram.  These  discrepancies,  however,  do  not  of 
themselves  invalidate  the  assessment.  They  are  ascertained 
only  by  evidence  outside  of  the  assessment  itself,  and  in  such 
a  case  the  assessment  is  not  felo  de  se,  but,  if  defective,  is  to 
be  remedied  upon  an  appeal." 

It  is  apparent  that  all  that  the  court  intended  to  hold  in 
that  case  was  that  if  errors  were  made  by  the  street  superin- 
tendent in  delineating  the  depth  or  lateral  lines  upon  the  as- 
sessment map,  such  errors  were  trivial,  and  could  have  been 
cured  by  an  appeal  to  the  supervisors.  We  undertake  to  say 
that  the  court  did  not  mean  that  an  assessment  should  be  up- 
held in  a  case  where,  without  mistake  but  intentionally,  the 
assessment  embraced  a  tract  of  land  with  a  depth  of  approxi- 
mately eight  hundred  feet,  an  area  of  thirteen  and  one-half 
acres,  and  of  which  only  120  feet  in  depth  on  one  front  could 
be  legally  assessed.  That  the  court  did  not  intend  that  the 
language  referred  to  should  be  given  the  meaning  attached 
to  it  by  appellant  is  clear  from  the  following  statement  from 
the  opinion :  *  *  It  is  only  the  land  assessed  which  is  subject  to 
the  lien,  and  the  judsrmcnt  directing  the  sale,  as  well  as  the 
complaint  for  its  foreclosure,  must  be  limited  to  the  descrip- 
tion of  the  lot  as  found  in  the  assessment." 
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Adopting  further  the  language  of  Diggins  v.  Harishome, 
supra,  as  applicable  to  this  ease  (in  which  we  think  he  is  mis- 
taken), counsel  contends  that  the  basis  of  the  assessment  here 
is  the  frontage  upon  the  work ;  that  the  frontage  of  each  lot 
determines  the  amount  of  the  assessment  against  that  lot  irre- 
spective of  its  size,  shape,  and  depth.  Viewed  from  the 
standpoint  of  the  state  of  this  proceeding  at  the  present  time 
there  seems  to  be  much  force  in  this  argument,  for  this  is  a 
front-foot  proceeding,  and  such  is  the  rule  as  to  the  method 
of  levying  assessments  in  front-foot  proceedings.  Neverthe- 
less, the  statement  is  not  correct  in  the  sense  that  the  front- 
age was  all  that  the  board  of  public  works  was  permitted  to 
consider  when  the  proceeding  was  instituted  and  the  method 
of  assessment  determined.  To  so  hold  would  be  to  lose  sight 
of  the  relative  cost  of  the  improvement  compared  to  the  value 
of  this  property,  and  of  the  legal  principle  that  the  assess- 
ment must  not  be  confiscatory,  and  that  fundamentally,  in 
all  cases  of  assessments  for  local  improvements,  the  taxing 
powers  must  not  levy  a  tax  that  will  be  so  disproportionate 
to  the  value  of  the  property  to  be  subjected  thereto  as  to 
deprive  the  owner  of  his  property  without  due  process  of  law. 
The  board  of  public  works,  at  the  inception  of  this  proceed- 
ing, and  while  considering  the  method  to  be  adopted  for  rais- 
ing the  money  with  which  to  do  this  work,  had  the  right,  if 
it  was  not  their  duty,  to  consider  the  value  of  the  taxable  por- 
tions of  the  property  assessable  for  the  work.  The  board  of 
public  works  had  at  least  two  distinct  methods  provided  by  law 
for  raising  this  money.  It  could,  as  it  attempted  to  do  here, 
levy  the  assessment  upon  the  frontage;  but  it  was  also  pro- 
vided by  an  amendment  to  the  charter  of  the  city  and  county 
of  San  Francisco,  adopted  in  1910  (Stats.  1911,  p.  1691, 
art.  VI,  c.  II,  sec.  33),  that  the  city  might  proceed  with  street 
improvements  under  the  general  street  law  of  the  state,  which 
at  that  time  included  the  Vrooman  Act,  [Stats.  1885,  p.  148], 
section  3  of  which  then  authorized  street  improvement  under 
what  is  known  by  the  common  name  of  the  district  plan.  In 
that  section  of  the  Vrooman  Act  it  is  provided  that  when- 
ever, according  to  the  estimates  of  the  engineer,  the  total  esti- 
mated cost  and  expenses  of  a  street  improvement  will  exceed 
one-half  of  the  total  assessed  value  of  the  lots  and  lands  as- 
sessed, if  assessed,  as  here,  upon  the  frontage,  according  to 
the  last  assessment-roll  of  the  city,  the  district  plan  must  be 
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adopted.  While  the  city  was  not  bound  under  the  charter, 
as  a  municipality  organized  under  the  General  Municipal  In- 
corporation Act  [Stats.  1883,  p.  93]  would  have  been,  to  fol- 
low this  district  plan  in  such  a  contingency,  nevertheless  it 
might  have  done  so,  provided  the  cost  would  exceed  one-half 
the  assessed  value  of  that  portion  of  the  property  assessable 
and  fronting  on  the  street.  It  must  be  clear  from  this  that 
the  city  and  county  at  the  beginning  of  this  proceeding  were 
permitted  to  take  into  consideration  not  only  the  extent  of 
the  frontage,  but  also  the  value  of  the  property  back  of  the 
frontage ;  and  where,  as  here,  the  value  of  the  120  foot  strip 
does  not  appear,  we  are  not  called  upon  to  assume,  in  order 
to  reverse  this  judgment,  that  the  board  of  public  works 
would  not  have  been  warranted,  and  would  not,  under  the  cir- 
cumstances that  existed  here,  have  adopted  the  district  plan 
had  its  attention  been  called  to  the  fact  that  its  assessment 
against  the  six-sevenths  of  the  property  on  which  the  build- 
ings stand  was  void. 

Counsel  contends  that  plaintiff  has  the  right,  by  waiving 
his  lien  to  the  remainder  of  the  property — as  he  expressly 
undertakes  to  do  by  an  allegation  of  his  complaint — ^to  fore- 
close against  the  120  foot  strip.  We  think  this  contention 
unsound,  for  the  reason  that  the  appellant  in  this  case  is 
waiving  nothing,  even  in  his  own  view  of  the  case,  by  fore- 
going a  right  to  foreclose  upon  the  six-sevenths  of  this  prop- 
erty upon  which  he  confessedly  can  have  no  lien,  and  which 
admittedly  was  not  subject  to  this  assessment.  What  is  really 
being  attempted  is  to  collect  by  this  indirect  method  an  in- 
valid assessment  which  the  board  of  public  works  evidently 
thought  would  be  of  benefit  to  the  entire  property  of  the 
AfSliated  Colleges,  and  the  cost  of  which  they  assumed  would 
be  levied  upon  that  entire  property  measured  by  its  frontage 
on  Fourth  Avenue.  They  were  mistaken  in  this;  and  had 
they  known  of  their  mistake  it  is  not  possible  to  say  at  this 
time  that  they  could  have  levied  this  assessment  at  all.  What 
is  really  asked  of  the  court  here  is  to  make  a  new  assessment 
for  this  street  contractor,  or  that  he  be  permitted  to  make  a 
new  one  for  himself,  which  the  respondents  in  this  case  will 
have  no  opportunity  to  protest.  While  they  were  not  called 
upon  to  protest  the  actual  assessment  in  order  to  protect  their 
rights  in  the  courts,  they  had,  nevertheless,  the  right  to  do 
80,  and  they  cannot  now  be  compelled  by  the  court  to  face, 
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without  the  power  to  protest,  a  new  assessment  entirely  dif- 
ferent, so  far  as  the  property  is  concerned,  from  the  assess- 
ment actually  levied. 

At  the  oral  argument  appellant's  counsel  contended  that 
the  "equities"  of  the  case  were  all  with  appellant;  that  the 
respondents  had  stood  by  and  permitted  the  appellant  to  ex- 
pend his  money  on  improvements  in  front  of  respondents* 
property  without  protest  or  objection,  and  should  not  now 
be  heard  to  question  the  legality  of  the  assessment.  There  is 
nothing  in  the  complaint  in  this  action  to  sustain  this  con- 
tention. It  does  not  appear  from  the  complaint  that  no  pro- 
test was  made,  or  that  no  objection  was  offered ;  and,  further, 
in  the  case  of  Barber  Asphalt  Pamiig  Co.  v.  Jurgens,  170  Cal. 
273,  [149  Pac.  560],  the  supreme  court  held  that  a  property 
owner  is  not  estopped  from  asserting  the  invalidity  of  an  as- 
sessment because  of  his  failure  to  protest  to  the  city  council, 
or  because  he  remained  silent  while  the  work  was  being  done. 
The  principle  there  enunciated  applies  to  this  case.  City  offi- 
cials when  levying  assessments  act  constantly  under  the  ad- 
vice of  their  attorneys;  and  the  language  of  the  case  last  cited 
to  the  effect  that  the  presumption  of  knowledge  of  the  pre- 
vious acceptance  of  the  street,  and  consequent  invalidity  of 
the  assessment,  did  not  attach  to  the  property  owner  with  any 
greater  strength  than  it  applied  to  the  city  or  the  contractor, 
is  an  apt  response  to  the  contention  of  counsel  that  the  regents 
should  be  estopped  from  asserting  the  invalidity  of  this  as- 
sessment if  they  remained  silent  while  the  work  was  being 
done. 

We  feel,  in  conclusion,  that  the  language  of  the  late  Judge 
Seawell  when  he  sustained  the  demurrer  is  appropriate  in 
this  case.  He  said:  **I  do  not  understand  upon  what  theory 
the  plaintiff  can  expect  to  have  the  lien  enforced  over  this 
limited  area,  the  assessment  covering  a  much  larger  one." 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tent.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  26,  1918, 

87  Cal.  App.~49 
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[Civ.  No.  2541.    Second  Appellate  District— July  1,  1918.] 

EOSEDALE  CEMETERY  ASSOCIATION  (a  Corpora- 
tion), Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  al.,  Respondents. 

Workmen's  Compensation  Act — Removal  of  Concrete  Foundations — 
Status  or  Injured  Person — Employee  and  not  Independent  Con- 
tractor.— A  person  engaged  by  a  cemetery  corporation  to  remove 
from  its  property,  by  the  use  of  explosives  and  blasting,  some  con- 
crete foundations,  is  an  employee  and  not  an  independent  con- 
tractor, and  therefore  entitled  to  compensation  for  injuries  received 
in  the  course  of  the  work,  where  he  was  paid  by  the  day  and  there 
were  no  restrictions  placed  upon  the  power  of  the  corporation  io 
direct  and  control  his  operations  at  wilL 

Id. — Employment  in  Usual  Course  of  Business. — The  employment 
by  a  cemetery  corporation  of  a  person  skilled  in  the  work  of 
blasting  and  in  the  handling  of  explosives  used  in  the  conduct  of 
blasting  operations,  to  remove  by  the  use  of  explosives  and  blasting 
certain  concrete  foundations,  while  casual,  is  in  the  usual  course 
of  the  corporation's  business. 

Id.— Violation  of  Blasting  Permit— Excessive  Charges  of  Dyna- 
mite—Misconduct When  not  Willful. — The  violation  of  the 
terms  of  a  permit  granted  by  a  municipal  corporation  in  the  use 
of  dynamite  for  blasting  purposes  is  not  willful  misconduct,  in  the 
absence  of  evidence  that  such  violation  proximately  or  remotely 
caused  the  injury. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  award  of  the  Industrial  Accident  Com- 
mission. 

The  facts  are  stated  in  the  opinion  of  the  court 

Williams  &  Williams,  and  Goudge,  Robinson  &  Hughes,  for 
Petitioner. 

Christopher  M.  Bradley,  for  Respondent 

WORKS,  J.,  pro  tern, — It  is  sought  by  the  petitioner  to 
annul  an  award  of  the  respondent  whereby  one  Armstrong 
was  allowed  compensation  for  injuries  suffered  by  him  while 
in  the  rendition  of  certain  services  to  the  petitioner.    Arm- 
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strong  was  skilled  in  the  work  of  blasting  and  in  the  handling 
of  explosives  used  in  the  conduct  of  blasting  operatioiu^  and 
was  engaged  by  the  petitioner  to  remove  from  its  cemetery 
property,  in  that  manner,  certain  concrete  foundations  which 
had  formerly  supported  some  discarded  water-tanks  once  used 
in  connection  with  irrigation.  It  was  in  the  prosecution  of 
this  work  that  Armstrong  was  injured. 

The  respondent  found  from  the  facts  before  it  that  Arm- 
strong was  an  employee  of  the  petitioner,  and  this  finding  is 
assailed  as  being  without  support  in  the  evidence,  the  conten- 
tion of  the  petitioner  being  that  the  injured  man  was  an  in- 
dependent contractor  in  the  performance  of  the  service  for 
which  he  had  been  engaged.  There  was  no  written  agreement 
evidencing  the  employment  of  Armstrong.  He  testified  that 
the  conversation  by  which  he  was  engaged  took  place  between 
him  and  the  superintendent  and  the  secretary  of  the  petitioner. 
These  oflBcers  desired  Armstrong  to  state  to  them  the  probable 
cost  and  duration  of  the  work  in  contemplation.  He  answered 
that  it  could  be  done  in  a  week  and  that  the  expense  would 
depend  upon  the  cost  of  powder.  This  figure  he  was  asked  to 
procure  and  he  was  also  to  order  the  requisite  amount  of  the 
explosive  for  the  work.  Under  an  ordinance  of  the  city  of 
Los  Angeles  it  was  necessary  that  a  permit  be  secured  from 
the  city  authorities  allowing  the  work  of  blasting  to  be  done. 
Armstrong  was  told  by  the  superintendent  to  procure  this  per- 
mit, and  he  did  so.  Armstrong  testified,  as  to  his  status  in 
doing  the  work,  as  follows:  **And  then  as  to  my  part  of  the 
work  it  was  talked  of  my  taking  a  contract  and  I  said 
I  couldn't  take  a  contract  because  I  didn't  know  what  I  was  up 
against,  but  that  I  would  go  out  there  and  work  for  five  dol- 
lars a  day  to  take  it  out,  and  that  they  were  to  furnish  me  help 
to  dig  out  what  digging  was  to  be  done  and  give  all  the  help 
necessary  so  as  to  be  able  to  take  it  out  within  a  week's  time." 
Under  this  phraseology,  it  is  a  matter  of  some  difficulty  to  de- 
termine the  nature  of  Armstrong's  employment.  There  are 
some  features  of  the  statement  indicating  that  he  was  to  be 
only  an  employee,  others  tending  to  show  that  he  was  engaged 
as  an  original  contractor.  It  does  appear,  however,  that  he 
was  to  be  paid  by  the  day,  and  that  there  were  no  restrictions 
placed  upon  the  power  of  the  employer  to  direct  and  control 
his  operations  at  will.  The  undisputed  evidence  is  that  the 
petitioner  actually  exercised  no  direction  or  control  over  the 
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work  during  its  progress.  In  support  of  its  contention  that 
Armstrong  was  an  independent  contractor  the  petitioner  cites 
many  authorities  to  the  general  eflfcct  that,  to  quote  from 
Oreen  ▼.  Soule,  145  Cal.  96,  99,  [78  Pac  337] :  ''The  chief 
consideration  which  determines  one  to  be  an  independent  con- 
tractor is  the  fact  that  the  employer  has  no  right  of  control 
as  to  the  mode  of  doing  the  work  contracted  for."  Whether, 
however,  the  employer  has  or  has  not  such  a  right  of  control 
is  necessarily  to  be  detennined  from  the  contract  of  employ- 
ment. The  fact  that  there  was  no  right  of  control  cannot  be 
predicated  upon  an  absence  of  the  exercise  of  it,  in  practice, 
if  the  contract  in  fact  allows  the  right.  The  employer  would 
be  very  likely  to  refrain  from  exercising  a  direction  or  control 
over  an  employee  as  to  whom  he  had  the  undoubted  right  of 
control,  merely  because  the  employee  had  a  greater  knowl- 
edge  concerning  the  nature  of  the  work  to  be  done  than  did 
the  employer  himself.  Nothing  more  seems  to  have  been  the 
case  here.  There  is  nothing  in  the  opinion  in  Brown  v.  In- 
dustrial Accident  Commission,  174  Cal.  457,  460,  [163  Pac. 
664],  which  conflicts  with  the  views  above  expressed,  as  an 
examination  of  Anderson  v.  Foley  Bros.,  110  Minn.  151,  [124 
N.  W.  987] ,  cited  in  the  opinion,  will  show.  We  are  satisfied 
that  the  finding  that  Armstrong  was  an  employee  of  the  peti- 
tioner is  supported  by  the  evidence. 

The  next  contention  of  the  petitioner  is  that  the  employ- 
ment of  Armstrong  was  both  casual  and  not  in  the  ordinary 
course  of  the  business  of  the  employer.  It  is  admitted  by  the 
respondent  that  the  employment  was  casual,  but  can  it  be  said 
that  it  was  not  in  the  usual  course  of  the  petitioner's  business? 
According  to  the  superintendent  of  the  petitioner,  the  business 
in  which  it  engaged  was  cemetery  work.  That  expression  may 
be  properly  defined,  we  believe,  in  the  statement  that  it  con- 
sists in  the  platting,  grading,  planting,  beautifying,  and  main- 
taining a  tract  of  land  in  such  manner  as  to  render  it  an 
appropriate  place  for  the  sepulture  of  the  dead  and  to  pre- 
serve it  as  such.  It  can  make  no  difference  whether  "cem- 
etery work'*  is  done  by  means  of  blasting  or  through  the  use 
of  the  wheelbarrow,  the  spade,  or  the  spirit-level.  All  these 
and  other  instnimentalities  may  be  required  to  reduce  a  given 
tract,  necessarily  variable  to  some  extent  in  character,  to 
a  proper  condition  for  cemetery  uses  and  to  so  maintain  it. 
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The  employment  of  Armstrong  was  in  the  ordinary  course  of 
the  business  of  the  petitioner. 

The  final  contention  of  the  petitioner  is  that  Armstrong  was 
guilty  of  willful  misconduct  in  and  about  his  work.  This  mis- 
conduct is  alleged  to  have  consisted  of  a  violation  of  the  terms 
of  the  permit  granted  by  the  city  of  Los  Angeles.  That  per- 
mit was  to  the  effect  that  not  more  than  one  stick  of  dynamite 
was  to  be  used  in  each  blasting  charge.  Armstrong  used  one 
and  one-half  or  two  sticks  to  the  charge,  but  there  is  no  evi- 
dence that  his  departure  from  the  permit  regulations  in  this 
regard  either  proximately  or  remotely  caused  his  injury.  It 
was  necessary  that  such  a  showing  be  made.  (Workmen's 
Compensation  Act,  Deering's  Gen.  Laws,  Act  2144a,  sec.  12 
[a]  [3].)  Not  only  so,  but  the  showing  must  have  been  made 
by  the  petitioner,  for  willful  misconduct  is  an  affirmative  de- 
fense in  these  cases.  {United  States  F.  dk  0,  Co.  v.  Industrial 
Accident  Commission.,  174  Cal.  616,  [163  Pac.  1013].)  In  ad- 
dition to  the  utter  failure  of  the  petitioner  to  introduce  evi- 
dence to  support  the  burden  of  proof  thus  cast  upon  it  on  the 
hearing  before  the  Industrial  Accident  Commission,  there  was 
some  evidence  on  the  part  of  the  applicant  tending  to  show 
that  his  injury  was  not  the  result  of  the  use  of  the  excessive 
charges  of  dynamite. 

The  award  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CiT.  No.   1797.    Third  Appellate  District— July  1,  1918.] 

GAEABED  SOBAJE  et  al.,  Copartners,  etc..  Respondents, 
V.  P.  M.  SCHUBERT,  Appellant. 

Broker's  Commissions — Acceptance  of  Purchaser — Admission  of 
Ability. — Where  an  owner  of  real  property  accepts  the  oflfer  there- 
for made  by  a  person  produced  by  the  broker  employed  to  make  the 
•ale,  he  thereby  admits  the  readiness,  willingness,  and  ability  of  the 
purchaser  to  consummate  the  sale. 

Id. — Neootution  of  Sale — Right  to  Commissions — When  Complete. 
Wheu  a  broker  employed  simply  to  negotiate  a  sale  of  real  estate 
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has  found  a  purchaser  readj,  able,  and  willing  to  pnrehase  upon  the 
vendor's  terms,  his  right  to  the  agreed  commission  ia  complete,  and 
not  contingent  upon  the  consummation  of  the  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Madera  County.     Wm.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Coghlan,  Harry  I.  Maxim,  and  P.  A.  Pee,  for  Aj)- 
pellant. 

Harry  Sarkisian,  for  Respondents. 

CHIPMAN,  P.  J.— The  action  is  for  the  recovery  of  $650 
as  commissions  for  procuring  a  purchaser  of  certain  real  prop- 
erty. The  cause  was  tried  by  the  court  without  a  jury  and 
plaintiffs  had  judgment  for  the  amount  claimed  by  them. 
The  appeal  is  from  this  judgment  and  is  here  on  a  bill  of  ex- 
ceptions. 

It  is  alleged  in  the  complaint  that  plaintiffs  are  copartners 
under  the  firm  name  of  New  England  Real  Estate  and  Insur- 
ance Company;  that,  on  or  about  April  15,  1916,  plaintiffs 
**  entered  into  the  service  of  the  defendant,  P.  M.  Schubert,  at 
his  special  instance  and  request  as  his  agents  to  sell  and  dis- 
pose of  the  following  described  real  property  [describing  it] 
.  .  .  for  the  sum  of  thirteen  thousand  dollars,  payable  at  the 
times  and  upon  the  terms  and  conditions  agreed  to  and  sug- 
gested by  the  said  defendant;  for  which  services  defendant 
agreed  in  writing  to  pay  plaintiffs  therefor  the  sum  of  five  per 
cent  as  comjmission  on  the  said  sum  of  thirteen  thousand  dol- 
lars, such  commission  amounting  to  $650'*;  that  plaintiffs  did, 
on  or  about  April  20,  1916,  ''procure  a  purchaser  for  the  de- 
fendant's said  lands,  who  was  then  and  there  ready,  willing, 
and  able  to  complete  the  purchase  of  the  defendant's  said  real 
property  upon  the  terms  and  conditions  fixed  and  agreed  to 
by  the  defendant  with  plaintiffs  herein,  by  bringing  together 
the  said  intended  purchaser  and  the  defendant  and  procuring 
from  the  said  intended  purchaser  a  written  offer  to  purchase 
the  said  lands  to  and  for  defendant  herein ;  which  offer  to  pur- 
chase the  defendant,  on  or  about  the  twenty-third  day  of 
April,  1916,  .  .  .  did  then  and  there  accept  and  agree  to 
make  the  sale";  that  defendant,  though  often  demanded  to 
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do  so,  has  failed  and  refused,  and  still  refuses,  to  consummate 
said  sale ;  that  plaintiffs  have  performed  all  the  conditions  in 
said  contract  on  their  part  to  be  performied. 

The  answer  is  a  specific  denial  of  the  averments  of  the  com- 
plaint. As  further  answer  defendant  sets  forth  a  written 
agreement,  of  date  April  15,  1916,  signed  by  defendant,  by 
which  he  agreed  to  pay  to  plaintiffs  a  commission  of  five  per 
cent  for  effecting  a  sale  of  said  land,  the  sale  price  being 
thirteen  thousand  dollars,  to  be  paid,  five  hundred  dollars 
cash  and  the  balance  in  installments  as  set  forth.  This  ap- 
peared to  be  the  agreement  referred  to  in  plaintiff's  complaint 
on  which  they  rely.  The  answer  then  sets  out  what  purports 
to  be  a  proposal,  made  on  or  about  April  23,  1916,  by  John 
Boomutian,  the  purchaser  referred  to  in  plaintiffs'  complaint, 
to  purchase  said  land  upon  terms  and  conditions  fully  set 
out,  the  price  to  be  paid  being  the  same  as  stated  in  defend- 
ant's agreement  of  April  15,  1916,  but  including  some  provi- 
sions not  found  in  that  agreement.  This  proposal  was  directed 
"to  P.  M.  Schubert,  P.  0.  Box  No.  87,  Madera,  Calif."  It  is 
alleged  that  **  defendant  then  and  there  accepted  by  indorsing 
his  acceptance  upon  said  agreement  aforesaid";  that  subse- 
quently said  Boomutian  offered  to  pay  defendant  five  hun- 
dred dollars,  but  did  not  offer  any  written  contract  for  the 
sale  of  said  land;  that  defendant  **is  ready  and  willing  to 
carry  out  the  terms  of  said  contract  with  said  Boomutian, 
provided  the  said  Boomutian  will  pay  the  said  sum  of  five 
hundred  dollars  and  enter  into  a  contract  containing  the  usual 
covenants  and  restrictions  usually  contained  in  contracts  for 
the  sale  of  real  estate  but  without  giving  or  conferring  upon 
the  said  Boomutian  the  right  of  possession  except  for  the  pur- 
poses mentioned  in  said  agreement,"  which  were  for  planting 
and  cultivating  trees  and  vines,  etc. 

The  court  made  the  following  findings  of  fact : 

**II.  That  on  or  about  the  15th  day  of  April,  1916,  defend- 
ant employed  plaintiffs  as  such  copartners  to  sell  the  real 
property  described  in  the  complaint  for  the  sum  of  $13,000.00, 
and  agreed  to  pay  plaintiffs  the  sum  of  five  per  cent  of  said 
amount  as  commission,  in  the  event  that  plaintiffs  should 
obtain  a  purchaser  ready,  willing  and  able  to  purchase  said 
property  upon  terms  satisfactory  to  the  defendant. 

''III.  That  on  or  about  the  20th  day  of  April,  1916,  the 
plaintiffs  as  such  partners  did  procure  a  purchaser  for  said 
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defendant's  land  upon  terms  and  conditions  satisfactory  to  de- 
fendant, who  was  then  and  there  ready,  willing  and  able  to 
purchase  said  real  property  upon  such  terms  and  conditions 
and  introduced  such  purchaser  to  defendant  and  also  pro- 
cured from  said  purchaser  a  written  offer  to  purchase  said 
lands  upon  terms  and  conditions  satisfactory  to  the  defend- 
ant, which  said  offer  was  on  the  23rd  day  of  April,  1916, 
accepted  by  defendant." 

The  court  also  found  that  the  averments  of  the  answer, 
paragraphs  5  and  6,  were  true.  Paragraph  5  sets  forth  the 
agreement  between  defendant  and  plaintiffs  upon  which 
plaintiffs  rely.  Paragraph  6  sets  out  the  proposal  of  Boor- 
nutian  above  referred  to.  The  court  found  that  plaintiffs 
have  fully  performed  the  terms  and  conditions  of  their  con- 
tract with  defendant;  that  they  have  made  demand  upon  de- 
fendant for  payment  of  said  commissions,  and  that  defendant 
has  refused  to  pay  the  same. 

As  conclusion  of  law  the  court  found  that  plaintiffs  are  en- 
titled to  recover  from  defendant  the  sum  of  $650  and  costs. 

There  was  evidence  that  defendant  indorsed  his  acceptance 
of  the  offer  made  by  Boomutian,  the  latter  of  whom  had  been 
introduced  as  a  purchaser  by  plaintiffs;  this  fact  is  also  ad- 
mitted in  the  answer;  that  subsequently  the  parties  met  in  the 
city  of  Madera.  Witness  V.  K.  Sarkisian,  one  of  said  plain- 
tiffs, testified:  That  the  parties  at  that  meeting  ** endeavored 
to  reach  an  agreement  on  terms  different  from  those  contained 
in  the  offer  and  acceptance,  but  could  not  do  so  for  the  reason 
that  Schubert  and  Boomutian  could  not  agree; .  .  .  that  Boor- 
nutian  at  such  meeting  declared  and  said  that  he  would  not 
buy  the  premises  from  Schubert  on  any  other  terms  than  the 
terms  mentioned  in  the  offer  he  had  made,  which  Schubert  had 
accepted,  and  that  if  Schubert  refused  to  sell,  he,  Boomutian, 
would  employ  a  lawyer  to  take  the  matter  to  court."  The  wit- 
ness testified  that  effort  was  made  to  bring  the  parties  to  an 
agreement  without  result.  ''Finally,"  testified  the  witness, 
**I  gave  up  and  said  to  defendant,  *I  have  got  you  parties  to- 
gether and  you  have  made  a  contract  for  the  sale  of  this  prop- 
erty. You  got  to  pay  me  my  commission  whether  you  do  or 
do  not  agree  to  different  terms  and  conditions  of  sale.'" 
Boomutian  testified  that  he  tendered  to  defendant  the  cash 
payment  of  five  hundred  dollars,  which  defendant  took  and 
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held  for  fifteen  minutes  and  then  handed  the  money  back, 
stating  that  he  could  not  take  the  money. 

Defendant  testified  that  he  signed  the  Boornutian  offer  in 
the  latter 's  absence  and  that  at  the  time  V.  K.  Sarkisian,  ono 
of  plaintiffs,  told  him  it  was  only  preliminary  to  a  final  con- 
tract that  was  to  be  drawn  up  on  the  payment  of  five  hundred 
dollars.  He  testified  that  when  Boornutian  tendered  the  five 
hundred  dollars  he  said  he  told  Boornutian  **to  take  the  five 
hundred  dollars  to  plaintiffs  and  sign  a  definite  contract  and 
it  would  be  all  right" ;  that  no  subsequent  agreement  had  ever 
been  presented  to  him ;  that  he  was  ready  at  any  time  to  make 
a  sale  of  the  land  ''in  accordance  with  the  terms  of  said  com« 
mission  agreement,  whenever  a  binding  contract  is  entered 
into  by  any  proposed  vendee"  upon  the  terms  of  said  commis- 
sion agreement.  Defendant  made  the  same  offer  in  open 
court:  "The  Court:  Now,  Schubert,  are  you  willing  to  sell  this 
property  to  this  man  upon  the  same  terms  contained  in  his 
offer  which  was  accepted!  A.  Yes,  sir,  if  some  things  in 
there  are  changed.  The  Court:  Then  you  don't  want  to  sell 
this  property  upon  the  terms  contained  in  the  offer  and  ac- 
ceptance, but  will  sell  on  terms  different  and  more  favorable 
to  yourself.  Isn't  that  true!  A.  Yes,  sir."  The  record 
then  states:  ''On  cross-examination  this  same  witness  ad- 
mitted that  the  only  reason  why  he  did  not  complete  the  sale 
was  for  the  reason  that  the  time  of  payments  had  been  de- 
ferred a  long  time  and  he  had  leased  the  premises  and  the 
lessee  could  not  be  moved  out  before  the  end  of  the  cropping 
/season  of  the  year  1916,  and  that  he  could  not  make  the  sale 
unless  the  purchaser  was  willing  to  take  the  place  subject  to 
said  lease." 

There  was  no  direct  evidence  as  to  Boornutian 's  financial 
ability  to  meet  the  payments  called  for  in  his  proposal.  But 
we  think  that  his  readiness,  willingness,  and  ability  were  ad- 
mitted by  defendant  to  be  suflScient  in  accepting  his  proposal 
and  in  accepting  him  as  a  satisfactory  purchaser  presented  by 
plaintiffs.  The  memorandum  prepared  by  defendant  as  a  sub- 
stitute for  some  of  the  provisions  in  the  Boornutian  offer  was 
properly  refused  admission,  for  the  reason  that  it  changed  the 
terms  of  said  offer,  and,  though  prepared  by  one  of  the  plain- 
tiffs, it  was  not  prepared  with  Boornutian 's  knowledge  or  con- 
sent nor  agreed  to  by  him.  Defendant's  expressed  willingness 
to  enter  into  a  contract  with  Boornutian,  provided  that  con- 


Digiti 


zed  by  Google 


714  SoBAJB  V.  Schubert.  [37  Cal.  App. 

tract  contained  ''the  usual  covenants,  agreements,  and  penal- 
ties contained  in  agreements  for  the  sale  of  real  property," 
does  not,  it  seems  to  us,  meet  the  situation.  The  offer  of  Boor- 
nutian  was  definite  in  its  terms  and  was  accepted.  The  duty 
of  formulating  a  contract  in  accordance  therewith,  if  needed, 
was  upon  defendant  as  much  as  it  was  upon  Boornutian.  The 
answers  given  by  defendant  to  the  court  show  that  the  true 
reason  for  not  going  forward  and  completing  the  transaction 
was  that  he  was,  on  reflection,  unwilling  to  sell  his  property 
**upon  the  terms  contained  in  the  offer  and  acceptance." 

Appellant's  contention,  aside  from  what  appears  above,  is 
that  the  offer  of  Boornutian  and  acceptance  of  appellant  "is 
but  a  tentative  preliminary  arrangement  to  form  the  basis  of 
a  contract  to  be  subsequently  entered  into,  all  of  which 
is  apparent  and  satisfactorily  appears  from  said  agreement 
itself."  It  is  true  that  the  offer  contemplated  the  happening 
of  certain  things  and  stipulated  certain  conditions.  But 
whatever  they  were,  appellant  accepted  Boornutian  as  a  pur- 
chaser upon  the  conditions  laid  down  in  the  offer.  Plaintiffs 
had  performed  their  contract  by  bringing  the  parties  together 
and  establishing  the  relation  between  them  of  seller  and  pur- 
chaser and  upon  terms  to  which  they  had  both  subscribed. 
Their  failure  afterward  to  consummate  the  sale  was  in 
no  wise  attributable  to  plaintiffs. 

The  law  is  well  settled  that  when  a  broker  employed  simply 
to  negotiate  a  sale  of  real  estate  has  found  a  purchaser  ready, 
able,  and  willing  to  purchase  upon  the  vendor's  terms,  his 
right  to  the  agreed  commission  is  complete  {Gunn  v.  Bank  of 
California,  99  Cal.  349,  [33  Pac.  1105]),  and  the  right  of  the 
plaintiffs  was  not  contingent  upon  the  consummation  of  the 
sale.     (Jauman  v.  McCusick,  166  Cal.  517,  [137  Pac.  254].) 

We  think  the  evidence  sufficient  to  support  the  findings, 
and  as  the  findings  sustain  the  judgment,  it  is,  therefore, 
afSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  29,  1918. 
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[Qv.  No.   2425.    First  AppeDate  District.— July  t,  1918.] 

FRITZ  MAUCHLE,  Respondent,  v.  PANAMA-PACIFIC 
INTERNATIONAL  EXPOSITION  COMPANY  (a  Cor- 
poration),  et  al.,  Appellants. 

Negligence — Collision  With  Automobile  of  Exposition  Company — 
INJUBT  TO  Pedestrian — ^Neougencb  of  Superintendent  of  Grounds 
— lEnDENCE — Use  on  Private  Business.— An  exposition  com- 
pany cannot  be  held  liable  for  damages  for  personal  injuries  re- 
ceived by  a  pedesttian  from  a  collision  with  an  automobile  owned 
by  the  company  and  negligently  driven  by  its  superintendent  of 
grounds,  where  at  the  time  of  the  accident  the  superintendent  was 
on  his  way  home  from  work,  where  the  machine  remained  until  taken 
to  the  grounds,  where  it  was  kept  nights. 

Motor  Vehicle  Law — Keeping  to  Bight — Construction  of  Statute. 
The  provision  of  the  motor  vehicle  law  (Stats.  1913,  p.  648)  that 
the  person  in  control  of  any  vehicle  moving  slowly  along  and  upon 
any  public  highway  shall  keep  such  vehicle  as  closely  as  practicable 
to  the  right-hand  boundary  of  the  highway,  allowing  more  swiftly 
moving  vehicles  reasonably  free  passage  to  the  left,  is  elastic,  and 
does  not  attempt  to  lay  down  a  definite  and  rigid  rule  as  to  the 
distance  which  the  slowly  moving  vehicle  must  keep  from  the  curb. 

Evidence— Distrust  of  False  Witness — Instruction. — The  failure 
to  instruct  the  jury  that  a  witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others  is  not  error  where  the  instruc- 
tion is  not  requested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brittain  &  Kuhl,  and  Everett  A.  Ingalls,  for  Appellants. 

Chas.  0.  O'Callaghan,  and  Edmund  Nelson,  for  Respondent. 

THE  COURT.— PlaintiflP  sued  the  defendant  for  damages 
claimed  to  have  been  caused  to  him  by  being  run  down  by  an 
automobile  owned  by  the  defendant,  Panama-Pacific  Interna- 
tional Exposition  Company,  and  driven  by  L.  I.  Fulcher,  the 
other  defendant.     He  prevailed. 

The  plaintiff,  while  on  his  way  home  from  work  on  the  eve- 
ning of  October  6,  1915,  was  proceeding  westerly  on  Geary 
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Street  pushing  a  hand-cart  of  the  type  used  about  railroad  sta- 
tions, warehouses,  and  stores  to  move  heavy  boxes  and  parcels. 
Upon  this  truck  the  plaintiff  had  loaded  some  empty  boxes. 
Proceeding  westerly  from  Fillmore  Street  he  kept  near  the 
curb  line  until  he  crossed  Devisadero  Street.  Prom  that  point 
westerly  the  street,  except  between  the  car-tracks,  is  paved 
with  blocks  of  stone.  Observing  no  approaching  car  or  other 
vehicle,  and  thinking  to  avoid  the  jolting  of  his  load  by  the 
rough  street,  he  moved  over  on  the  west-bound  car  track 
where  the  space  between  the  rails  was  smooth.  He  had  pro- 
ceeded but  a  short  distance  westerly  from  Devisadero  Street 
when  he  suddenly  heard  the  purring  of  an  automobile  engine 
behind  him,  and  almost  at  the  same  instant  he  was  struck  in 
the  back  and  pushed  over  on  to  the  hand-cart.  The  grade  at 
this  point  is  up-hill,  and  the  car  which  struck  him  stopped 
within  a  very  short  space.  There  was  some  conflict  of  evi- 
dence as  to  his  injuries,  but  it  may  be  said  that  the  findingr 
that  he  was  injured  is  supported  by  the  evidence. 

It  is  contended  in  behalf  of  the  appellant  corporation  that 
there  was  no  showing  that  the  defendant  Fulcher  at  the  time 
of  the  accident  was  performing  any  duty  which  he  owed  to 
the  Exposition  Company,  or  was  using  the  automobile  with  its 
consent  or  knowledge.  The  respondent,  answering  this  con 
tention,  quotes  the  following  testimony  to  show  liability  on 
the  part  of  the  Exposition  Company  2 

"Mr.  Nelson:  Q.  Mr.  Fulcher,  ...  on  the  6th  of  October, 
1915,  by  whom  were  you  employed  t 

**A.  The  Panama-Pacific  Exposition. 

**Q.  How  long  had  you  been  employed  by  that  company? 

**A.  I  should  say  approximately  two  and  a  half  years  or 
three  at  that  time. 

**Q.  From  the  beginning  of  their  work! 

*'A.  Practically. 

**Q.  Are  you  still  employed  by  that  company! 

**A.  Yes,  sir. 

**Q.  What  was  your  particular  duty  in  that  service  t 

**A.  I  was  superintendent  of  grounds. 

**Q.  The  automobile  that  has  been  under  discussion  hei'e, 
was  that  owned  by  you  or  by  the  company  f 

**A.  By  the  Exposition  Company. 

**Q.  Was  that  used  by  you  in  the  service  of  the  company! 

''A.  Yes,  sip. 
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**Q.  On  this  particular  day  at  the  time  of  this  occurrence 
you  had  come  from  the  grounds,  had  you,  of  the  Exposition 
Company! 

**A.  Yes,  sir. 

**Q.  And  where  were  you  going  t 

**A.  I  was  on  my  way  home  at  that  time  when  the  accident 
occurred. 

**Q.  Where  did  you  keep  this  automobile  overnight,  say, 
when  you  went  home! 

"A.  Why,  it  usually  worked  all  night,  and  stayed  out  at 
my  house  until  10  o'clock  and  then  down  to  the  grounds. 

*'Q.  You  were  bringing  it  to  your  house  on  this  particular 
night t    Where  were  you  taking  this  automobile! 

**A.  I  was  going  home  with  it. 

**Q.  Did  you  have  a  garage  at  your  house  to  keep  it  int 

*'A.  No,  sir. 

**Q.  After  you  got  home  with  it  what  would  become  of  it, 
what  would  be  done  with  it! 

**A.  It  stood  in  front  of  my  house. 

**Q.  And  then  later  what  would  you  do! 

**A.  My  night  foreman  came  and  got  it  or  I  took  it  to  the 
grounds  along  about  10. 

"Q.  That  automobile  was  ordinarily  kept  on  the  grounds  of 
the  Exposition  Company! 

*'A.  Yes,  sir. 

"Mr.  Nelson:  That  is  all.'' 

The  ownership  of  the  automobile  by  the  Exposition  Com- 
pany is  admitted,  and  the  employment  of  Fulcher  in  the  capa- 
city of  superintendent  of  grounds,  as  shown  in  th^*  above  testi- 
mony, is  not  disputed ;  but  it  is  claimed  that  f'ulcher,  at  the 
time  of  the  accident,  was  not  using  the  automobile  within  the 
scope  of  his  employment  nor  upon  any  business  or  aflfair  of 
the  Exposition  Company. 

The  foregoing  testimony  being  the  only  evidence  quoted  in 
the  attempt  to  show  responsibility  on  the  part  of  the  Exposi- 
tion Company,  seems  to  us  to  fall  far  short  of  so  doing.  Re- 
spondent relies  upon  the  case  of  Chamberlain  v.  California 
Edison  Co.,  167  Cal.  500,  [140  Pac.  25],  but  the  employee  in 
that  case  had  been  ordered  by  another  employee  of  the  com- 
pany, who  had  the  ri^^ht  to  give  him  instructions,  to  do  the 
thing  which  he  was  doing  at  the  time  that  his  neglisrence 
caused  the  injury  to  the  plaintiff  in  that  case;  and  the  defend- 
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ant  corporation  in  that  case  reaped  the  financial  benefit  of  the 
work  which  he  was  performing  at  that  time,  the  facts  being 
briefly,  as  stated  in  the  opinion  in  the  case,  as  follows: 
"Sterling,  the  storekeeper,  ordered  Rosso,  the  chauffeur,  to 
go  to  the  residence  of  Lighthipe  with  the  company's  truck,  of 
which  Rosso  was  the  driver,  and  to  bring  Lighthipe 's  motor 
car  to  the  shop  which  the  corporation  maintained  for  the  re- 
pair of  its  own  motor  vehicles.  This  order  was  obeyed,  and 
while  Rosso  was  towing  Lighthipe 's  automobile,  Caleb  Cham- 
berlain was  injured  through  the  carelessness  and  negligence 
of  Rosso.  Lighthipe 's  automobile  was  repaired  at  the  com- 
pany's shop.  A  bill  was  rendered  by  the  corporation  therefor 
and  paid  by  Lighthipe."  This  plainly  showed  that  Rosso  was 
acting  within  the  scope  of  his  employment  at  the  time  of  the 
accident  in  that  case. 

The  respondent  relies  further  upon  the  case  of  Jesticn  v. 
Peterson,  Nelson  &  Co,,  18  Cal.  App.  350,  [123  Pac  219].  In 
that  case  the  injury  was  due  to  the  negligence  of  one  Nelson. 
The  defendant  was  engaged  in  general  contracting  and  con- 
struction work  in  the  city  and  county  of  San  Francisco. 
Nelson  was  an  ofBcer,  namely,  the  vice-president,  of  the  de- 
fendant company,  and  had  the  right  to  operate  the  buggy. 
In  so  operating  it  '*he  had  no  regular  hours  whatsoever.  He 
had  to  go  around  all  over  the  city  sometimes;  he  had  to  go  out 
to  the  park  and  Richmond,  where  the  corporation  was  w^ork- 
ing  at  times.  He  had  to  go  everywhere  and  see  that  the  work 
was  all  right.  From  this  it  appears  that  in  addition  to  being 
vice-president  of  the  company  Nelson  was  also  general  super- 
intendent of  its  work,  and  in  the  performance  of  his  duties  he 
had  a  roving  commission,  which  pennitted  him  to  look  after 
the  business  of  the  defendant  at  the  times  and  in  the  manner 
which  best  suited  his  own  convenience."  This  presents  a  far 
different  case  from  the  relation  sustained  by  Fulcher  to  the 
Exposition  Company.  The  evidence  above  quoted  does  not 
show  that  Fulcher  was  in  any  way  serving  the  Exposition 
Company  at  the  time  of  the  accident  in  this  case;  nor  does  it 
present  any  evidence  tending  to  so  show. 

It  is  contended  that  Fulcher 's  use  of  the  automobile  was  a 
convenience  which  enabled  him  to  perform  his  duties  more  ex- 
peditiously in  moving  about  from  place  to  place  where  he  was 
needed.  But  while  this  may  be  true,  the  above-quoted  evi- 
dence— which  we  assume  from  respondent's  brief  is  the  only 
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evidence  showing  that  Fulcher  was  performing  duties  for  the 
Exposition  Company  at  the  time  of  the  accident — fails  com- 
pletely to  show  that  he  was  about  the  business  of  the  Exposi- 
tion Company  at  the  time  of  the  accident.  We  think  the  ver- 
dict not  supported  by  the  evidence  so  far  as  the  Exposition 
Company  is  concerned,  and  as  to  that  defendant  the  judg- 
ment will  be  reversed. 

Unless  it  must  be  said  that  the  respondent  was  guilty  of  con- 
tributory negligence  in  not  staying  closer  to  the  right-hand 
curb  in  his  journey,  this  judgment  may  not  be  reversed  as  to 
Fulcher.  Paragraph  i  of  section  20  of  chapter  326  of  the  Stat- 
utes of  1913  (Stats.  1913,  p.  648),  has  this  provision:  ''The 
person  in  control  of  any  vehicle  moving  slowly  along  and  upon 
any  public  highway  shall  keep  such  vehicle  as  closely  as  prac- 
ticable to  the  right  hand  boundary  of  the  highway,  allowing 
more  swiftly  moving  vehicles  reasonably  free  passage  to  the 
left."  There  is  a  similar  provision  in  section  6  of  Ordinance 
No.  1857  of  the  city  and  county  of  San  Francisco.  These  pro- 
visions of  the  law  are  elastic.  They  do  not  attempt  to  lay 
down  a  definite  and  rigid  rule  as  to  the  distance  which  the 
slowly  moving  vehicle  must  keep  from  the  curb.  Convenience, 
condition  of  the  street,  freedom  of  the  street  from  other 
vehicles,  or,  on  the  other  hand,  its  more  or  less  crowded  con- 
dition, must  all  be  taken  into  consideration  in  determining  tho 
position  upon  the  street  which  the  slowly  moving  vehicle  must 
occupy  in  order  that  the  person  propelling  it  or  driving  it 
shall  be  free  from  negligence.  In  this  case  the  evidence  was 
of  such  a  character  that  we  are  not  prepared  to  say  that  Mr. 
Mauchle  was  guilty  of  contributory  negligence  in  moving 
along  the  west-bound  car-track  instead  of  keeping  close  up  to 
the  curb.  It  does  not  appear  that  there  was  not  plenty  of  room 
for  free  passage  by  Fulcher  to  the  left  of  Maiiehle.  Some  dis- 
cretion must  be  left  to  juries  and  trial  courts  in  such  cases; 
and  we  think  in  this  case  that  we  cannot  hold  as  a  matter  of 
law  that  Mauchle  was  guilty  of  contributory  negligence. 
There  are  other  elements,  such  as  that  the  night  was  foggy, 
which  are  urged  by  appellant  to  show  contributory  negligence 
on  the  part  of  Mauchle,  but  we  cannot  say,  as  a  matter  of  law, 
that  they  do  so.  It  is  also  urpred  that  there  is  no  evidence  that 
Fulcher  was  guilty  of  any  negligence;  but  the  testimony  of  the 
plaintiff  and  other  witnesisos  is  KiifTicient  to  support  the  plain- 
tiff *8  contention  that  the  lights  on  Fulcher  *8  machine  were  not 
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lit  and  that  he  blew  no  horn  nor  made  any  other  sound  when 
approaching  Mauchle.  An  attempt  is  made  to  demonstrate 
that  from  the  mechanism  of  Fulcher's  machine  his  lights  went 
out  when  he  stopped  it,  and  that  thus  Mauchle  was  deceived 
into  supposing  that  it  had  no  lights,  whereas  its  lights  had 
been  burning  up  to  the  time  it  stopped;  but  the  jurors  were 
the  judges  as  to  whether  this  mechanical  demonstration  or  the 
positive  testimony  of  the  plaintiff  was  true ;  and  they  accepted 
the  positive  testimony  of  the  plaintiff  that  the  lights  were  not 
lighted  on  the  machine.  They  accepted  the  evidence  of  the 
witness  as  against  the  mechanical  argument,  and  we  are  not 
in  a  position  to  determine  that  they  were  wrong. 

The  appellant  contends  that  the  trial  court  should  have  in- 
structed the  jury  that  a  witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others,  as  provided  in  subdivision 
3,  section  2061,  of  the  Code  of  Civil  Procedure.  The  reply  is 
that  the  instruction  was  not  asked.  Counsel,  however,  con- 
tend that  the  defendants  had  the  right  to  rely  upon  the  court 
to  give  those  instructions  which,  under  the  code,  the  court  is 
bound  to  give.  That  section  of  the  code,  however,  provides 
only  that  the  court  shall  give  this  instruction  as  it  provides 
that  others  of  a  similar  nature  shall  be  given — on  proper  occa- 
sions. We  are  not  inclined  to  lay  down  a  rule  that  would 
place  upon  trial  judges  the  burden  of  determining  that  such 
instruction  shall  be  given  unless  the  request  therefor  is  made 
by  the  party  desiring  it. 

As  to  Fulcher,  the  judgment  will  be  affirmed. 


[av.   No.   2412.    First  Appellate  District.— Jnly  3,   1918.] 

J.  MACKNIGHT,  Administrator,  etc.,  Respondent,  v.  J.  B. 
DAVITT,   Appellant. 

Bsokeb's  Commissions — Contract  of  Employmbnt— Defect  in  Db- 
SCRIPTION — Parol  Testimony. — In  an  action  to  recover  a  commis- 
sion claimed  to  have  been  earned  for  securing  the  acceptance  of  an 
offer  to  exchange  real  property,  it  is  not  error  to  permit  the  plain- 
tiff to  remedy  by  oral  tcRtimony  a  defective  description  in  the 
broker's  contract  of  employment. 
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CoBPOBATiON  Law — ^Acceptanck  or  Oiteb  or  Exchangs  or  Bkal  Pbop- 
WITT — AuTHORiTT. — A  written  acceptance  hj  a  corporation  of  an 
offer  to  exchange  real  property  is  sufficiently  shown  to  have  been 
made  nnder  the  authority  of  the  board  of  directors  where  the  ac- 
ceptance contained  the  signatures  of  the  vice-president  and  secretary 
and  the  corporate  seal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  T.  Nourse,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

turn  Suden  &  turn  Suden,  for  Appellant. 

Pringle  &  Bobbins,  for  Respondent. 

THE  COURT. — In  this  action  to  recover  a  commission 
claimed  to  have  been  earned  for  securing  the  acceptance  of  an 
oflfer  to  exchange  real  property,  the  trial  court  gave  judgment 
for  the  plaintiff,  from  which  judgment  defendant  appeals. 

On  the  twenty-seventh  day  of  February,  1917,  plaintiff 
and  defendant  entered  into  a  written  agreement  in  which 
defendant  represented  himself  as  the  owner  of  certain  prop- 
erty on  Eddy  Street,  in  San  Francisco,  and  appointed  plain- 
tiff his  agent  to  act  in  negotiating  an  exchange  of  that  prop- 
erty for  certain  other  property  on  Oak  Street,  both  properties 
being  described  in  the  agreement,  and  defendant  agreed  to 
pay  plaintiff  the  sum  of  $375  as  commission  when  he  secured 
an  acceptance  of  the  proposition  to  exchange  the  said  prop- 
erty. The  trial  court  found  that  plaintiff  had  secured  an 
acceptance  in  accordance  with  the  terms  of  the  contract  and 
that  defendant  had  failed  to  perform  his  part  of  the  agree- 
ment, and  accordingly  gave  judgment  for  the  plaintiff. 

It  is  contended  that  the  trial  court  erred  in  permitting  the 
plaintiff  to  remedy  by  oral  testimony  a  defective  descrip- 
tion of  the  property  in  the  contract.  In  a  contract  to  em- 
ploy a  broker  to  sell  or  exchange  real  estate  a  defective  de- 
scription of  land  can  be  cured  by  parol  evidence.  (Proulx 
V.  Sacramento  Valley  etc.  Co,,  19  Cal.  App.  529,  534,  [126 
Pac.  509].)  Much  greater  liberality  is  allowed  in  construing 
and  curing  defective  descriptions  in  broker's  contracts  than  in 
a  deed  of  grant  of  land,  for,  so  far  as  the  statute  of  frauds  is 
concerned,  the  terms  of  the  employment  are  the  essential  part, 
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and  such  contracts  will  not  be  declared  void  merely  because 
of  a  defect,  uncertainty,  or  ambiguity  in  the  description  of 
the  properly  to  be  sold  or  exchanged  when  such  defect  can 
be  cured  by  the  allegation  or  proof  of  extrinsic  facts  and 
circumstances.  {Maze  v.  Oordon,  96  Cal.  61,  [30  Pac.  962] ; 
Proulx  V.  Sacramento  Valley  etc.  Co.,  supra.)  The  circum- 
stances disclosed  here  were  that  Davitt  represented  himself 
in  the  contract  in  question  as  the  owner  of  a  "Lot  on  the 
N.  line  of  Eddy  Street,  feet  west  from  Webster  Street,  thence 
running  west  53  feet  and  6  inches";  that  Davitt 's  wife  then 
owned  a  lot  on  Eddy  Street  corresponding  to  those  dimen- 
sions; that  both  parties  to  the  contract  understood,  and  in- 
tended to  designate,  by  the  description,  a  lot  on  Eddy  Street 
beginning  one  hundred  feet  west  of  Webster  Street,  and  that 
the  figures  **100"  were  inadvertently  omitted  from  the  de- 
scription. These  facts  suffice,  we  think,  to  warrant  a  re- 
sort to  parol  proof  to  cure  the  defect  in  the  description  con- 
tained in  the  contract.  (See  Anderson  v.  Wilstrup,  34  Cal. 
App.  771,  [168  Pac.  1150].) 

It  is  further  contended  that  it  was  not  shown  that  the  ac- 
ceptance of  the  Matilda  Long  Estate,  a  corporation,  was  made 
under  the  authority  of  its  board  of  directors,  and  that  the 
trial  court  erred  in  refusing  to  make  an  order  for  the  pro- 
duction of  the  corporation's  books.  The  written  acceptance 
contained  the  signatures  of  the  vice-president  and  the  secre- 
tary and  the  corporate  seal.  It  is  therefore  to  be  presumed 
that  the  officers  did  not  exceed  their  authority,  the  seal  itself 
being  prima  facie  evidence  that  it  was  affixed  by  proper 
authority.  {Southern  California  etc,  Assn,  v.  Bustam^nte, 
52  Cal.  192;  McKee  v.  Cunningham,  2  Cal.  App.  684,  [84 
Pac.  260].)  Moreover,  the  court  ultimately  admitted  the 
written  acceptance  in  evidence  pending  the  production  of 
authorities  and  subject  to  a  further  ruling.  This  in  effect 
was  a  ruling  subject  to  a  motion  to  strike  out.  The  record 
discloses  that  the  objection  to  the  written  acceptance  was  not 
renewed  and  that  no  motion  to  strike  out  was  made. 

Judgment  affirmed. 

A  petition  for  a  rehearing  of  the  cause  was  denied  by  the 
district  court  of  appeal  on  August  2,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  August  29,  1918. 
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[Ciy.  No.  2681.     Second  Appellate  District.— July  3,  1918.] 

HARRY  W.  GOODALL,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUxNTY  OF  SANTA  BARBARA  et  al..  Re- 
spondents. 

Contempt — Annui.ment  of  Unwarranted  Order — ^Writ  of  Review.— 
An  unwarranted  order  adjudging  one  guiltj  of  contempt  may  be 
annulled  upon  a  writ  of  review. 

Id. — Violation  of  Injunction — Dismissal  of  Proceedings — ^Lack  of 
Ground^Annulment  of  Order. — Where  in  a  proceeding  instituted 
by  tbe  beneficiary  under  a  judgment  granting  an  injunction,  the  dis- 
obedience of  which  is  made  to  appear,  the  court  without  any  ground 
therefor  denies  to  such  beneficiary  the  process  of  the  court,  which 
constitutes  the  only  means  of  enforcing  the  judgment,  such  order 
should  be  annuUed. 

Id. — Affirmative  Allegations  in  Affidavit— Trial. — Affirmative  alle- 
gations contained  in  an  affidavit  of  the  defendant  in  contempt  pro- 
ceedings for  the  disobedience  of  an  injunction  cannot  be  deemed 
established  without  a  trial  to  determine  the  issues  so  joined. 

Id. — Act  Constituting  Crime — Statute  of  Limitations. — When  an 
act  sought  to  be  punished  constitutes  a  crime,  the  court  may  by 
analogy  adopt  the  limitation  prescribed  by  statute  for  criminal 
prosecutions. 

Id. — Violation  of  Injunction — Flow  of  Water — Time  for  Contempt 
Proceedings. — The  beneficiary  under  a  judgment  perpetually  en- 
joining the  obstruction  of  a  flow  of  water  is  not  barred  from  insti- 
tuting contempt  proceedings  against  a  person  violating  the  injunc- 
tion by  failure  to  bring  the  proceedings  within  a  particular  time, 
unless  the  obstruction  has  continued  under  circumstances  and  for  a 
period  of  time  from  which  a  grant  so  to  do  would  be  implied. 

Id. — Delay  of  Four  Years— Proceeding  not  Barred  by  Laches. — The 
failure  to  bring  contempt  proceedings  until  after  the  obstruction 
had  continued  for  four  years  did  not  in  itself  constitute  laches. 

Id. — Bight  to  Institute  Proceedings — Matters  not  Affecting. — The 
willingness  of  the  beneficiary  under  a  judgment  restraining  the 
obstruction  of  a  flow  of  water  to  waive  his  rights  thereunder  pro- 
vided the  person  violating  the  judgment  would  pay  the  expense 
of  protecting  his  land  from  overflow,  and  his  motive  in  instituting 
contempt  proceedings  to  compel  such  payment,  does  not  affect  the 
rights  to  institute  such  contempt  proceedings. 

APPLICATION  for  a  Writ  of  Review  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  annul  an  order  dismissing  a  contempt  proceeding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Euster  &  Salisbury,  and  S.  A.  McNeil,  for  Petitioner. 
Q.  H.  Gk>uld,  for  Respondents. 

SHAW,  J. — ^A  writ  of  review  was  issued  herein  upon  a 
petition  wherein  this  court  is  ajsked  to  annul  an  order  dis- 
missing a  proceeding  instituted  in  the  trial  court  to  have  one 
Mrs.  Lora  J.  Moore  adjudged  guilty  of  contempt  for  the  dis- 
obedience of  a  judgment  enjoining  her  from  doing  the  acts 
of  which  petitioner  complains. 

The  proceeding  was  instituted  by  the  filing  of  an  affidavit 
setting  forth  the  fact  that  in  the  year  1908,  in  a  certain 
action  wherein  petitioner  was  plaintiff  and  certain  persons 
were  defendants,  a  judgment  was  rendered  in  favor  of 
petitioner  and  against  the  defendants  perpetually  enjoining 
them  and  their  assigns,  as  the  owners  of  a  certain  tract  of 
land,  from  obstructing  the  natural  flow  of  water  in  its  usual 
course  through  a  certain  creek  that  extended  across  said 
tract  of  land  which  adjoined  a  parcel  of  land  owned  by  plain- 
tiff; that  subsequent  to  the  date  of  said  judgment  Mrs. 
Moore,  by  mesne  conveyances,  obtained  title  to  said  tract  of 
land  and  at  all  times  since  her  acquisition  thereof  has  been 
in  possession  of  the  same;  that  some  time  subsequent  to 
June,  1913,  Mrs.  Moore,  as  owner  of  said  tract  of  land  through 
which  the  waters  of  said  creek  flowed,  erected  and  caused  to 
be  erected  across  said  stream  and  upon  the  land  so  acquired 
and  owned  by  her  certain  concrete  walls,  dams,  and  bridges, 
by  reason  whereof  the  waters  of  said  creek  were  obstructed 
and  diverted  from  their  natural  and  accustomed  course  and 
caused  to  back-flow  upon  and  across  the  lands  of  petitioner, 
to  his  irreparable  damage  and  injury;  that  prior  to  the 
doing  of  said  acts,  and  ever  since,  Mrs.  Moore  had  knowledge 
of  the  existence  of  said  perpetual  injunction  enjoining  her 
predecessors  in  interest  in  said  land  and  their  assigns  from 
doing  the  acts  complained  of;  that  Mrs.  Moore  has  at  all 
times,  with  full  knowledge  of  said  injunctive  order,  refused 
to  obey  the  same  or  to  remove  said  walls,  dams,  and  obstruc- 
tions. 

Upon  the  filing  of  the  affidavit  the  court  issued  an  order 
requiring  Mrs.  Moore  to  show  cause  why  she  should  not  be 
punished  as  for  a  contempt  of  court  for  disobedience  of  the 
order  contained  in  said  judgment  so  rendered  in  the  action 
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wherein  her  predecessors  in  interest  in  said  land  were  defend- 
ants. In  compliance  with  this  order  she  filed  an  affidavit, 
alleging  affirmatively,  among  other  things,  as  grounds  why 
she  should  not  be  adjudged  guilty  of  contempt,  first,  that 
petitioner  was  guilty  of  laches,  **in  this,  that  it  appears  by 
said  affidavit  that  said  plaintiff  was  cognizant  of  all  the  acts 
of  said  Lora  J.  Moore  complained  of  in  said  affidavit  for 
over  four  years  before  the  issuance  of  said  order  to  show 
cause";  and  further,  that  petitioner  caused  to  be  made  an 
estimate  of  the  cost  of  labor  and  material  which  would  be 
required  in  protecting  his  land  from  damage  due  to  the  ob- 
struction of  said  stream  by  Mrs.  Moore,  and  informed  her 
that  the  cost  thereof  would  be  the  sum  of  three  thousand 
five  hundred  dollars,  and  demanded  that  she  should  pay 
said  amount  to  plaintiff;  "and  affiant  is  informed  and  be- 
lieves that  these  contempt  proceedings  are  undertaken  to 
enforce  said  payment  of  three  thousand  five  hundred  dol- 
lars from  affiant  to  plaintiff."  Other  matters  of  an  affirma- 
tive character,  as  constituting  ground  why  defendant  should 
not  be  punished  for  the  acts  committed,  are  averred  in  the 
affidavit  On  the  return  day  specified  in  said  order  to  show 
cause  and  upon  the  presentation  of  the  affidavit  of  Mrs. 
Moore,  the  court  requested  counsel  for  the  respective  parties 
to  submit  authorities  upon  the  question  of  the  sufficiency 
of  the  demurrer  filed  by  Mrs.  Moore,  saying  that  in  the  event 
the  demurrer  was  sustained,  the  proceedings  would  be  dis- 
missed, and  that  in  case  it  was  overruled,  the  matter  would 
be  set  down  for  hearing  on  its  merits.  Thereafter  the  court, 
without  further  hearing,  made  an  order  as  follows:  **It 
appearing  to  the  court  that  the  petitioner  has  been  guilty 
of  laches  to  such  an  extent  as  to  cause  this  court  to  believe 
that  this  contempt  proceeding  ought  not  to  have  been  inaugu- 
rated, and  it  further  appearing  from  the  affidavit  of 
Mrs.  Lora  J.  Moore,  and  the  admissions  made  by  the  attorney 
for  the  petitioner,  that  this  proceeding  was  inaugurated  for 
the  purpose  of  compelling  Mrs.  Lora  J.  Moore  to  pay  to  the 
petitioner  money  which  he  claims  she  ought  to  pay  to  him. 
It  is  ordered  that  the  contempt  proceedings  in  said  action 
inaugurated  against  Mrs.  Lora  J.  Moore,  named  in  the  affidavit 
of  Harry  W.  Goodall  as  Mrs.  Laura  J.  Moore,  be  and  the 
same  is  hereby  dismissed." 
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That  an  unwarranted  order  adjudging  one  guilty  of  con- 
tempt may  be  annulled  upon  a  writ  of  review  is  conceded. 
The  converse  of  the  rule  is  likewise  true.  Hence  where,  in  a 
proceeding  instituted  by  the  beneficiary  in  a  judgment  grant- 
ing an  injunction  the  disobedience  of  which  is  made  to  ap- 
pear, the  court  without  any  ground  shown  therefor  denies 
to  such  beneficiary  the  process  of  the  court,  which  consti- 
tutes the  only  means  of  enforcing  the  judgment,  such  order 
should  be  annulled,  since  otherwise  the  judgment  solemnly 
pronounced  would  be  an  idle  act 

In  considering  the  order  dismissing  the  proceedings  we 
are  not  concerned  with  the  afiSrmative  allegations  contained 
in  Mrs.  Moore's  affidavit.  Conceding  the  facts  averred 
therein,  if  true,  were  sufficient  to  exonerate  her  from  the 
charge,  no  trial  to  determine  the  issues  so  joined  was  had, 
and  without  such  trial  the  affirmative  allegations  cannot  be 
deemed  established.  {In  re  Buckley,  69  Cal.  1,  [10  Pac.  69] .) 
The  grounds  upon  which  the  court  made  the  order  are,  first, 
that  petitioner  had  been  guilty  of  laches;  and,  second,  that 
it  appeared  from  Mrs.  Moore's  affidavit  "and  admissions 
made  by  the  attorney  for  petitioner,"  that  the  proceeding  was 
instituted  to  compel  Mrs.  Moore  to  pay  petitioner  money 
which  he  claimed  she  ought  to  pay  to  him.  As  to  the  first 
ground,  respondent  insists  that  because,  as  shown  by  the 
petition,  petitioner  did  not  invoke  the  power  of  the  court  in 
protecting  his  rights  until  the  lapse  of  four  years  after  the 
erection  of  the  walls  and  dams  which  obstructed  the  flow  of 
water,  his  right  to  such  means  of  enforcing  the  judgment  is 
barred  by  laches.  It  is  quite  true  that  when  an  act  sought 
to  be  punished  constitutes  a  crime,  the  court  may  by  analogy 
adopt  the  limitation  prescribed  by  statute  for  criminal  prose- 
cutions. {Gordon  v.  Comnwnvuealth,  141  Ky.  461,  [133  S.  W. 
206] ;  Beattie  v.  People,  33  111.  App.  651.)  This  principle, 
however,  has  no  application  to  the  instant  case,  for  the 
reason  that  the  acts  complained  of  did  not  constitute  a 
crime.  The  injunctive  order  was  perpetual,  and  if  the  acts 
of  Mrs.  Moore  in  obstructing  the  flow  of  water  in  the  creek 
continued  for  four  years  constituted  a  disobedience  thereof, 
petitioner  was  entitled  to  proceed  against  her  in  contempt 
proceedings  at  any  time,  subject  to  her  rii?ht  to  plead  a  con- 
tinuance r»f  the  obstrnction  under  circumstances  and  for  a 
period  of  time  from  which  a  grant  so  to  do  would  be  im- 
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plied.  Moreover,  laches  is  an  equitable  defense  depending 
upon  the  circumstances  of  each  case.  Conceding,  but  by  no 
means  holding,  that  in  a  case  of  this  character  one  might, 
short  of  the  time  in  which  the  law  would  imply  a  grant,  lose 
his  right  to  invoke  the  aid  of  the  court  by  instituting  con- 
tempt proceedings,  the  petition  is  wholly  barren  of  any  facts 
tending  to  show  that  petitioner  was  guilty  of  laches.  As 
indicated  in  Mrs.  Moore's  aflfidavit,  the  delay  might  be  fully 
explained  by  the  fact  that  negotiations  involving  a  continu- 
ance of  the  obstruction  and  means  of  protecting  petitioner's 
property  from  overflow  due  to  the  same  were  pending  for  a 
considerable  period  of  the  four  years. 

The  other  ground  upon  which  the  order  is  based  is  that 
it  appeared  from  the  aflBrmative  fact  stated  in  Mrs.  Moore's 
affidavit  (as  to  which  there  was  no  proof)  and  admissions 
made  by  the  attorney  for  petitioner  (whether  in  court  or  on 
the  street,  is  not  made  to  appear),  that  the  proceeding  was 
instituted  to  compel  her  to  pay  to  petitioner  money  which  he 
claimed  she  ought  to  pay.  As  appears  from  Mrs  Moore's 
aflBdavit — and  we  assume  counsel's  admission  was  of  like 
import — petitioner  had  expressed  a  willingness  to  waive  his 
right  to  enforce  the  judgment  upon  condition  that  Mrs. 
Moore  would  defray  the  expense  of  constructing  necessary 
walls  to  protect  his  property  from  damage  due  to  the  ob- 
struction erected  by  her  in  the  creek,  which  she  refused  to 
pay.  Conceding  this  to  be  true  and  that  petitioner  was  will- 
ing, in  consideration  of  the  payment  of  such  sum,  to  forego 
the  fruits  of  his  judgment,  neither  such  fact  nor  petitioner's 
motive  in  legally  invoking  the  aid  of  the  court  to  enforce  a 
lawful  judgment  could  aflfect  his  rights  thereunder. 

Respondent  further  claims  that  since  the  court  had  juris- 
diction of  the  matter  the  making  of  the  order,  even  though 
unwarranted,  must  be  deemed  mere  error  committed  within 
the  exercise  of  its  jurisdiction,  and  hence  cannot  be  reviewed 
in  this  proceeding.  From  the  very  nature  of  the  writ,  this 
is  true  where  the  order  is  based  upon  a  conflict  of  evidence 
touching  the  subject.  Where,  however,  the  power  to  make 
the  order  depends  upon  the  existence  of  facts  as  to  which, 
as  hei'e,  there  is  no  evidence  whatever,  the  question  presented 
is  one  of  law  and  subject  to  review  by  direct  attack  on  a 
writ  of  certiorari,  (Great  Western  Power  Co,  v.  Pillsbury, 
170  Cal.  180,  [149  Pac.  35],  and  cases  cited.)     The  record 
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discloses  no  evidence  whatever   tending   to   establish    facts 
upon  which  the  court  was  warranted  in  divesting  itself  of 
jurisdiction  to  try  the  proceeding. 
The  order  is  annulled. 

Conrcy,  P.  J.,  and  James,  7.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  suprome  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  29,  1918. 


[Civ.  No.  1740.    Third  AppeDate  DUtrict.— July  3,  1918.] 

IRA    CAMPBELL,  Appellant,    v.    JOHN    INGRAM,    Re- 

spondent 

Wateb  Rights  —  Necessity  fob  Irrigation  —  Pleadings  —  SPEcnne 
Finding,  Wuen  not  Required. — In  an  action  involving  conflicting 
elalmii  to  the  waters  of  a  certain  creek,  a  specific  finding  that  irriga- 
tion is  necessary  on  the  lands  of  the  defendant  is  not  required 
where  it  appears  bj  the  allegations  and  admissions  of  the  pleadings 
that  the  lands  involved  are  situated  in  an  arid  climate,  and  there 
ii  no  denial  of  the  aUegation  of  the  cross-complaint  that  the  char- 
acter of  aU  the  lands,  the  soil  thereof,  and  the  climatic  conditions 
of  the  neighborhood  are  such  that  artificial  irrigation  is  necessary. 

Id.— Quantity  of  Water  Necessary  for  Irrigation  —  Finding  — 
SPECirio  Finding,  When  not  Required. — In  such  an  action,  the 
failure  to  make  a  specific  finding  that  a  certain  number  of  inches 
of  water  are  necessary  for  the  irrigation  of  defendant's  land  does 
not  constitute  reversible  error  where  there  is  a  finding  that  the 
amount  has  been  used  for  years,  without  objection,  for  the  irrigation 
of  hay  and  grain  and  for  garden  purposes. 

Id. — Judgment  —  Failure  to  Award  Specific  Amount  of  Water — 
When  not  Void  for  Uncertainty— Impossibiuty  of  Determina- 
tion in  Advance. — A  judgment  which  does  not  award  a  specific 
amount  of  water  to  the  plaintiff,  but  requires  the  defendant  to 
permit  plaintiff  to  use  whatever  water  is  necessary  for  the  use  of  his 
stock  in  the  corral  below  defendant's  dam,  is  not  void  for  uncer- 
tainty where  it  is  impossible  to  determine  in  advance  the  amount 
that  may  be  required  for  this  purpose. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    H.  D.  Burroughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  M.  Rankin^  and  Qrover  C.  Julian,  for  Appellant. 

Dodge  &  Barry,  for  Bespondent. 

BURNETT,  J. — ^The  action  involves  conflicting  claims  to 
the  use  of  the  water  of  Beaver  Creek,  in  Lassen  County. 
Defendant  answered  plaintiff's  complaint,  and  also  filed  a 
cross-complaint,  some  of  the  allegations  of  which  were  denied 
by  the  plaintiff.  The  court  found  that  certain  lands  of  both 
parties  were  riparian  to  the  stream  and  also  found: 

"That  in  the  year  1870,  at  a  time  when  said  William  Coen 
was  in  the  possession  and  entitled  to  the  possession  of  said 
northeast  quarter  of  section  twenty-five  (25),  he  entered  upon 
said  Beaver  Creek  at  a  point  in  the  northwest  quarter  of 
section  thirty  (30),  township  thirty-seven  (37)  north,  range 
six  (6)  east,  in  the  county  of  Lassen,  state  of  California, 
where  all  of  the  waters  of  said  creek  were  flowing  in  their 
natural,  well-defined  channel,  between  well-defined  banks,  and 
constructed  a  dam  in  the  channel  of  said  stream,  and  then 
constructed  a  ditch  two  shovels  in  width  and  one  shovel 
deep,  and  by  means  of  said  dam  and  said  ditch  diverted  water 
from  said  stream  to  his  said  lands,  and  said  William  Coen  and 
his  grantors,  have  ever  since  maintained  said  ditch  and  dam 
and  conveyed  water  by  means  thereof  to  said  lands  for  the 
irrigation  of  crops  of  hay  and  grain  and  garden  growing 
thereon,  and  for  the  watering  of  stock  and  for  domestic  pur- 
poses; and  that  at  the  time  said  William  Coen  first  con- 
structed said  dam  and  ditch  as  aforesaid,  the  lands  upon 
which  he  constructed  said  ditch  were  public  lands  of  the 
United  States;  and  said  William  Coen  and  his  grantors,  ever 
since  said  first  diversion  and  appropriation  of  water,  have 
continuously  maintained  said  dam  and  ditch  and  diverted 
said  waters  for  the  irrigation  of  land  in  said  northeast  quarter 
of  section  twenty-five  (25),  township  and  range  aforesaid. 

*'That  said  ditch  was  gradually  enlarged,  until  the  year 
1901,  when  it  was  capable  of  conveying  seventy-five  (75) 
inches  of  water  measured  under  four  (4)  inch  pressure;  and 
defendant  haa  ever  since  said  year  1901,  diverted  and  con- 
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veyed  seventy-five  inches  of  water  measured  under  a  four- 
inch  pressure,  by  means  of  said  dam  and  ditch,  from  said 
stream  to  and  upon  the  said  lands  of  defendant  for  the  ir- 
rigation thereof;  and  that  in  said  year  1901  the  grantors  of 
the  plaintiff,  who  were  then  the  owners  and  in  the  possession 
and  entitled  to  the  possession  of  the  lands  of  the  plaintiff, 
recognized  and  acknowledged  the  right  of  the  defendant,  who 
was  at  said  time  in  the  possession  and  entitled  to  the  pos- 
session of  defendant's  said  lands,  to  divert  seventy-five 
inches  of  water  measured  under  a  four-inch  pressure,  through 
said  ditch  to  the  above  described  lands  of  defendant;  and 
that  neither  the  plaintiff  nor  any  of  his  grantors,  down  to 
the  year  1913,  ever  interfered  with  or  denied  the  right  of 
defendant  to  maintain  said  dam  and  ditch  and  divert  seventy- 
five  inches  of  water  measured  under  a  four-inch  pressure  to 
and  upon  the  said  lands  comprising  the  William  Coen  home- 
stead.'* 

The  judgment  decreed  that  defendant  was  entitled  to  divert 
from  said  stream  by  means  of  a  dam  and  ditch,  described 
in  the  answer  and  cross-complaint,  seventy-five  inches  of 
water  measured  under  a  four-inch  pressure  for  the  use  of  a 
part  of  his  land  known  as  the  William  Coen  homestead,  and 
of  the  remaining  waters  of  said  creek  the  plaintiff  should 
have  fifty-three  one-hundredths  and  the  defendant  forty- 
seven  one-hundredths,  and  that  the  parties  in  the  same  pro- 
portion should  pay  the  expense  of  maintaining  the  dam  in 
the  creek. 

Appellant  contends:  1.  That  there  is  no  finding  that  irri- 
gation is  necessary  on  said  William  Coen  homestead  and  no 
evidence  to  support  such  finding.  2.  **  There  is  no  evidence 
to  show  or  tending  to  show  that  seventy-five  inches  of  water 
is  necessary  for  the  irrigation  of  the  lands  of  defendant  or 
that  the  continuous  flow  of  seventy-five  inches  during  the 
irrigating  season  has  been  used";  and  3.  That  the  findings 
and  judgment  are  uncertain  and  void,  for  the  reason  that 
the  amount  of  water  that  defendant  shall  permit  to  flow 
through  the  dam  to  water  plaintiff's  stock  in  the  corral 
below  the  dam  is  not  specified. 

As  to  the  first  contention,  it  may  be  said  that  by  the  allega- 
tions and  admissions  of  the  pleadings  it  appears  that  the 
lands  herein  involved  are  situated  in  an  arid  climate,  and  be- 
sides, there  is  no  denial  of  the  allegation  of  the  cross-com- 
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plaint:  "That  the  character  of  all  of  said  lands  and  the 
soil  thereof  and  the  climatic  conditions  of  the  neighborhood 
in  which  all  of  the  lands  are  situated  are  such  that  artificial 
irrigation  is  necessary."  In  view  of  this  condition  of  the 
pleadings,  no  specific  finding  as  to  the  point  was  required. 
Moreover,  it  is  a  fair  inference  from  the  findings,  which  were 
made,  that  irrigation  is  necessary  in  said  premises,  and  we 
think  there  can  be  no  doubt  that  the  record,  both  as  to  the 
evidence  and  the  determination  of  the  court,  satisfies  the  re- 
quirement of  section  1411  of  the  Civil  Code  that  the  appro- 
priation of  the  water  **must  be  for  some  useful  or  beneficial 
purpose."  We  deem  it  unnecessary  to  quote  the  testimony 
in  that  regard.  We  may,  however,  refer  to  the  fact  that  one 
of  the  witnesses  testified  that  irrigation  was  necessary  even 
for  the  wild  hay. 

There  is  no  specific  finding,  nor  do  the  pleadings  admit  that 
seventy-five  inches  of  water  are  necessary  for  the  irriga- 
tion of  said  tract  of  land,  but  it  is  found  that  this  amount 
has  been  used  by  respondent  for  many  years,  without  ob- 
jection from  appellant,  for  the  irrigation  of  hay  and  grain 
and  for  garden  purposes.  From  such  use  it  would  be  proper 
to  infer  that  it  was  necessary  in  order  to  produce  profitable 
crops.  Making  such  reasonable  deductions  from  the  facts 
found  by  the  court,  we  find  suflBcient  support  for  the  judg- 
ment. It  would  have  been  more  satisfactory,  of  course,  if 
there  had  been  a  specific  finding  as  to  the  necessity  of  the 
use,  but  we  do  not  think  the  cause  should  be  reversed  for  this 
defect  which  has  not  resulted  in  a  substantial  injury. 

The  judgment  does  not  award  a  specific  amount  of  water 
to  the  plaintiff  for  the  use  of  his  stock  in  the  corral,  but 
it  does  provide  that  the  defendant  has  the  right  **to  maintain 
said  dam  as  the  same  has  been  heretofore  maintained,  and  the 
ditch  leading  therefrom."  And  as  to  how  it  has  been  main- 
tained the  finding  of  fact  is  **that  said  dam  has  continuously 
since  said  date  been  maintained  and  repaired  by  the  defend- 
ant and  his  grantors  but  in  such  a  way  as  to  permit  water 
to  flow  through  said  dam  sufficient  for  watering  stock  in  the 
corral  immediately  below  said  dam." 

In  this  respect,  also,  are  the  findings  and  judgment  some- 
what open  to  criticism,  but,  it  is  conceded  by  respondent — 
and  we  think  the  judgment  is  susceptible  to  that  interpreta- 
tion— that  by  the  decree  of  the  court  defendant  is  required 
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to  permit  plaintiff  to  use  whatever  water  is  needed  for  the 
use  of  his  stock  in  the  corral,  and  as  to  that,  appellant  could 
ask  for  no  more. 

Indeed,  the  uncertainty  in  that  respect  is  rather  in  favor 
of  appellant,  and  respondent  has  the  greater  cause  for  com- 
plaint. The  difficulty,  if  not  impossibility,  of  determining  in 
advance  the  amount  that  may  be  required  for  this  purpose  is 
quite  apparent  from  the  record. 

Some  cases  bearing  upon  the  foregoing  considerations  are 
cited  by  appellant,  but  respondent  points  out  wherein  they 
are  not  controlling  here,  and  no  reply  brief  has  been  filed 
by  plaintiff. 

Since  appellant  has  not  deigned  to  reply  to  the  argument  of 
respondent,  we  have  a  right  to  assume  that  the  former  deems 
the  argument  of  the  latter  unanswerable,  and  we  are  justified 
in  concluding,  without  further  delay,  that  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[€iy.  No.  2718.    Second  Appellate  District.— ^Tuly  5,  1918.] 

REX  B.  CLARK  et  al.,  Petitioners,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OP  LOS  ANGELES  et  al..  Re- 
spondents. 

Attachment — Dissolutiok  bt  Nonsuit — ^Dutt  op  Sherifp. — An  at- 
tachment is  ipso  facto  dissolved  where  an  order  of  nonsuit  is  granted 
and  entered  in  the  minntes  of  the  court  and  no  appeal  perfected 
tlierefrom  within  the  statutory  time,  and  it  is  the  duty  of  the 
sheriff  to  release  the  attachment  of  record. 

Id.— Setting  Aside  op  Order  op  NoNsmT — Attachment  Lien  not  Be- 
vivED. — An  order  setting  aside  an  order  granting  a  nonsuit  cannot, 
in  the  absence  of  statutory  provision  therefor,  revive  the  lien  of 
an  attachment  which  had  been  dissolved  by  the  order  of  nonsuit. 

APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  tlie  Second  Appellate  Dis- 
trict to  compel  a  sheriff  to  release  a  writ  of  attachment. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Perry  P.  Backus,  and  Herbert  W.  Eidd,  for  Petitioners, 

Arthur  C.  Vaughan,  J,  M.  Love,  and  Charles  R.  McCarty, 
for  Respondents. 

SHAW,  J. — This  is  an  original  proceeding  wherein  an 
alternative  writ  of  mandate  waa  issued  out  of  this  court, 
directed  to  James  C.  Byers,  as  sheriff  of  San  Diego  County, 
requiring  him  to  release  of  record  a  writ  of  attachment  levied 
upon  certain  real  estate  in  said  county,  or  show  cause  why  he 
should  not  do  so. 

It  appears  that  in  a  certain  action  wherein  Marvin  Lathrop 
was  plaintiff  and  petitioners,  Prank  C.  and  Jennie  L.  Wood- 
ford, were  defendants,  a  writ  of  attachment  was  issued  and 
by  the  sheriff  of  San  Diego  County  levied  upon  the  real  estate 
in  question;  that  thereafter  in  a  trial  of  said  action,  had  on 
December  7,  1917,  defendants,  under  subdivision  5  of  section 
581  of  the  Code  of  Civil  Procedure,  moved  the  court  for  a 
nonsuit,  in  response  to  which  motion  the  court  made  the  fol- 
lowing order:  "Cause  called,  J.  M.  Love,  Esq.,  appearing  as 
attorney  for  the  plaintiff  and  Perry  P.  Backus,  Esq.,  appear- 
ing as  attorney  for  defendants.  Cause  argued  by  counsel; 
motion  of  attorney  for  defendants  for  a  nonsuit  granted." 
This  order  was  entered  upon  the  minutes  of  the  court  and 
on  the  same  day  the  clerk  of  the  court  made  a  note  thereof  in 
his  register  of  actions,  all  as  provided  in  section  581  supra. 
Whether  these  entries  were  made  on  December  7th,  as  claimed 
by  petitioners,  or  on  December  15th,  as  claimed  by  respond- 
ents, is  immaterial,  since,  as  shown,  no  appeal  was  at  Luy  time 
taken  from  the  order. 

The  claim  of  petitioners  is  that  the  effect  of  the  granting 
of  the  nonsuit  was  to  dissolve  the  attachment,  and  in  this  con- 
tention we  think  they  are  correct.  **An  attachment  is  a 
creature  of  statute  and  its  existence  and  operation  in  any  case 
can  continue  no  longer  than  the  statute  provides  it  may." 
(Loveland  v.  Alvord  Min.  Co.,  76  Cal.  562,  [18  Pac.  682]  ; 
Hamilton  v.  Bell,  123  Cal.  93,  [55  Pac.  758].)  Section  553 
of  the  Code  of  Civil  Procedure  provides  that  if  defendant  re- 
covers judgment  against  the  plaintiff  and  no  appeal  is  per- 
fected and  undertaking  executed  as  provided  in  section  946 
of  the  Code  of  Civil  Procedure,  the  order  of  attachment  shall 
be   discharged   and    the    property    released    therefrom.     As 
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stated,  no  appeal  was  at  any  time  perfected  from  the  order 
granting  the  nonsuit.  That  this  order  constituted  a  judjr- 
ment  in  favor  of  defendants  from  which  an  appeal  miojht 
have  been  prosecuted  admits  of  no  doubt.  As  declared  by  the 
statute,  such  orders,  when  entered  in  the  minutes  and  by  the 
clerk  noted  in  his  register  of  actions,  are  effective  for  all  pur- 
poses. (Brown  v.  Sterling  Fixature  Co,,  175  Cal.  563,  [166 
Pac.  322] ;  Hamilton  v.  Bell,  supra.)  The  effect  of  the  entry 
of  the  order  and  notation  thereof  made  by  the  clerk,  in  the 
absence  of  an  appeal  therefrom  within  five  days  as  pro\dded 
in  sections  553  and  946  of  the  Code  of  Civil  Procedure,  was 
to  ipso  facto  dissolve  the  attachment;  and  thereupon  it  was, 
as  declared  in  subdivision  7  of  section  4157  of  the  Political 
Code,  the  duty  of  the  sheriff  of  San  Diego  County  to  release 
the  same  of  record.  It  is  true  the  court  on  December  29th 
made  an  order  granting  plaintiff's  motion  to  set  aside  and 
annul  the  order  of  nonsuit.  But  such  order  could  not,  in  the 
absence  of  statutory  provision  therefor,  revive  the  lien  of  the 
attachment  which  had  theretofore  been  dissolved  by  the  judg- 
ment in  favor  of  defendants,  and  which,  in  so  far  as  con- 
cerned the  attachment,  had  become  final. 

It  is  ordered  that  the  alternative  writ  of  mnndate  hereto- 
fore issued  to  James  C.  Bycrs,  as  sheriff  of  San  Diego  County, 
be  and  the  same  is  made  peremptory. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  27,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judsrment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  3,  1918. 
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[Civ.   No.   2418.    Pirrt  Appellate   DiBtrict.— July   5,   1918.] 

J.    L.    RAVN,   Appellant,    v.    THEODORE    PLANZ,    Re- 
spondent. 

Dismissal  of  Action— Failure  to  Bring  to  Trul  Within  Fivb  Tears 
— Mandatory  Provision. — The  provision  of  section  583  of  the  Code 
of  Civil  Procedure  ae  to  the  dismissal  of  actions  not  brought  to 
trial  within  five  years  after  the  filing  of  the  answer  is  mandatory, 
and  the  circumstance  that  the  trial  was  postponed  several  times 
without  plaintiff's  consent,  one  of  those  occasions  being  a  relatively 
short  time  before  the  date  when  the  defendant  would  be  entitled 
to  require  the  court  to  dismiss  the  action,  is  a  matter  of  no  signifi- 
eance. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dismissing  an  action.  Geo.  E. 
Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brewster  P.  Ames,  William  A.  Nunlist,  and  Prank  J. 
Golden,  for  Appellant. 

Dan  Hadsell,  and  Hadsell,  Sweet  &  Ingalls,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  dismiss- 
ing the  action  because  not  brought  to  trial  within  five  years 
after  the  defendant  filed  his  answer. 

Section  583  of  the  Code  of  Civil  Procedure  provides  that 
an  action  **  shall  be  dismissed  ...  on  motion  of  the  defend- 
ant, after  due  notice  to  plaintiff  or  by  the  court  on  its  own 
motion,  unless  such  action  is  brought  to  trial  within  five  years 
after  the  defendant  has  filed  his  answer,  except  where  the  par- 
ties have  stipulated  in  writing  that  the  time  may  be  ex- 
tended." This  action  was  not  brought  to  trial  within  the 
designated  time,  and  it  is  not  claimed  that  the  parties  entered 
into  a  stipulation  in  writing  extending  the  time  within  which 
it  might  be  tried.  To  save  this  case  from  the  operation  of  the 
statute  the  plaintiff  shows  that  on  several  occasions  the  trial 
of  the  action  was  postponed  upon  the  motion  of  defendant, 
and  that  upon  a  date  within  about  six  months  prior  to  the 
expiration  of  the  five  years  after  the  case  was  at  issue,  it  be- 
ing then  upon  the  calendar  for  trial,  he  appeared  in  court 
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with  his  counsel  and  witnesses  ready  to  proceed,  but  upon 
motion  of  the  defendant,  and  over  his  objection,  a  further 
postponement  of  the  trial  was  granted.  Later  the  case  was 
again  called  for  trial,  when  a  motion  to  dismiss  was  made  by 
the  defendant  and  granted. 

The  provision  of  section  583  above  set  forth  is  mandatory. 
{Romero  v.  Snyder,  167  Cal.  216,  [138  Pac.  1002] ;  Larkin  v. 
Superior  Court,  171  Cal.  719,  [Ann.  Cas.  1917D,  670,  154  Pae. 
841].)  The  circumstance,  therefore,  that  the  trial  of  the 
cause  was  postponed  several  times  without  plaintiff's  consent, 
one  of  those  occasions  being  a  relatively  short  time  before  the 
date  when  the  defendant  would  be  entitled  to  require  the  court 
to  dismiss  the  action,  is  a  matter  of  no  significance.  Courts 
are,  of  course,  loath  to  deny  to  a  litigant  a  trial  upon  the 
merits;  but  the  section  of  the  Code  of  Civil  Procedure  above 
recited  directs  in  plain  terms  that  it  shall  be  done  when  a  case 
falls  within  the  conditions  stated ;  and  the  present  is  such  a 
case.  The  trial  court  had  no  discretion.  The  motion  being 
made,  its  duty  was  to  dismiss.  To  relax  the  rule  to  cover 
hard  cases  would  be  to  set  at  naught  the  express  will  of  the 
legislature. 

As  to  the  suggestion  of  counsel  for  the  plaintiff  that  to 
construe  this  statute  as  mandatory  will  result  in  extraordi- 
nary anomalies,  it  may  be  said  that  other  statutes  are  subject 
to  the  same  criticism ;  many  of  our  statutes,  whether  relating 
to  procedure  or  other  matters,  are  not  ideal,  and  often  are 
but  compromises,  and  sometimes  work  injustice.  But  in  the 
present  case  it  may  be  said  that  if  the  plaintiff,  at  the  time 
of  the  last  postponement  of  the  trial,  hsiJ  called  the  court's 
attention  to  the  consequence  which  would  flow  from  it,  he 
could  readily  have  secured  an  earlier  date  for  the  trial,  or 
possibly  a  stipulation  from  opposing  counsel  waiving  the  bene- 
fit of  the  statute.  As  to  the  hardships  suggested  by  counsel 
in  supposed  cases,  it  is  not  necessary  to  consider  them  at  this 
time.     It  is  sufficient  to  decide  the  case  presented. 

In  view  of  what  has  been  said  and  of  the  rule  laid  down  by 
the  supreme  court  in  the  cases  above  referred  to,  it  follows 
that  the  portion  of  the  decision  of  this  court  in  Mazitelli  v. 
Crane,  35  Cal.  App.  264,  [169  Pac.  721],  at  variance  with  the 
conclusion  here  arrived  at  must  be  deemed  overruled. 

The  order  is  affirmed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  tern.,  concurred. 
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[Ciy.  No.  2182.    Second  Appellate  District.— Julj  5,  1918.] 

D.  L  MAGEB,  Respondent,  v.  W.  J.  BURT  MOTOR  CAR 
COMPANY  (a  Corporation),  Appellant. 

Conditional  Sale — Dkpault  of  Vendbb — Retaking  or  Possession  and 
Resale  bt  Vendor — Nonuabiutt  fob  Conversion. — ^A  vendor  of 
personal  propertj  which  had  been  delivered  to  the  vendee  under 
a  conditional  sale  contract,  which  authorized  the  vendor  to  demand 
and  have  possession  of  the  propertj  "at  any  time  before  said  sale 
and  transfer,"  cannot  be  held  guilty  of  conversion  in  taking  pos- 
session of  the  property  under  a  claim  and  delivery  action  and 
thereafter  making  a  resale  thereof,  where  the  vendee  was  in  de- 
fault and  made  no  reasonably  prompt  tender  of  performance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    C.  A.  Raker,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Bell,  for  Appellant 

Gilbert  &  Levy,  for  Respondent 

CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
ment. The  record  has  been  prepared  under  the  alternative 
method.  Counsel  in  their  briefs  have  complied  very  slack- 
ingly  with  the  provisions  of  section  953c  of  the  Code  of  Civil 
Procedure.  So  far  as  shown  by  those  portions  of  the  record 
which  are  set  out  in  the  printed  briefs,  or  stated  by  counsel 
on  one  side  and  definitely  admitted  by  counsel  on  the  oppos- 
ing side,  the  facts  of  the  case  are  as  hereinafter  stated.  Mat- 
ters not  so  presented  will  not  be  discussed. 

Respondent  brought  this  action  to  recover  damages  for  the 
conversion  of  a  certain  automobile.  On  July  29,  1914,  appel- 
lant delivered  to  the  respondent  the  said  automobile  under  a 
conditional  sale  agreement,  pursuant  to  which  respondent 
paid  appellant  $150  and  gave  to  appellant  twenty-two  promis- 
sory notes,  the  first  of  which  matured  one  week  after  that  day 
and  the  remaining  ones  at  the  rate  of  one  each  week  there- 
after until  the  thirtieth  day  of  December,  1914.  The  notes 
represented  weekly  payments  of  one  hundred  dollars,  except 
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tlie  last  payment,  which  was  to  be  $80.    The  first  of  said  notes 
was  as  follows: 

'*$100.00.  Los  Angeles,  Cal.,  July  29,  1914. 

**One  week  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  the  order  of  W.  J.  Burt  Motor  Car  Com- 
pany  one  hundred  dollars,  payable  in  gold  coin  of  the  United 
States  of  America,  with  interest  thereon  in  like  gold  coin, 
from  date  until  paid,  at  the  rate  of  7%  per  cent  per  annum. 
And  in  case  a  suit  or  action  is  instituted  to  collect  the  money 
above  mentioned,  or  any  portion  thereof,  I  promise  to  pay 
ten  per  cent  on  the  sum  first  aforesaid,  additional  to  said 
amount,  as  attorney's  fees,  in  such  suit  or  action.  The  above 
note  is  given  upon  and  for  the  consideration  that  the  said 
W.  J.  Burt  Motor  Car  Co.  have  agreed  and  promised  that 
upon  the  payment  of  said  note  and  all  other  notes  outstand- 
ing of  even  date  herewith,  principal  and  interest,  at  maturity 
(time  being  the  essence  of  this  contract) y  they  will  sell  and 
transfer  to  the  undersigned,  at  the  price  of  said  principal  and 
interest,  the  one  white,  six  cylinder,  Auburn  touring  car,  fac- 
tory number  11539,  fully  equipped,  which  said  W.  J.  Burt 
Motor  Car  Company  have  this  day  entrusted  to  the  care  of  the 
undersigned.  It  is  admitted  and  agreed  that  said  property 
so  entrusted  is  the  property  of  said  W.  J.  Burt  Motor  Car 
Co.,  and  the  legal  title  thereof  is  in  the  said  W.  J.  Burt  Motor 
Car  Co.,  and  shall  remain  in  them  until  they  shall  make  the 
aforesaid  sale  and  transfer  after  the  principal  and  interest 
aforesaid  shall  be  paid. 

**  And  the  undersigned  agrees  to  return  and  deliver  the  said 
automobile  to  the  said  W.  J.  Burt  Motor  Car  Co.,  if  requested 
at  any  time  before  said  sale  and  transfer,  in  good  order. 

"Principal  and  interest  payable  in  U.  S.  gold  coin  at  First 
National  Bank,  Los  Angeles,  CaL 

**D.  I.  Mageb.'' 

It  was  stipulated  that  the  note  above  set  forth  constituted 
the  entire  and  only  contract  between  the  parties  to  this 
action;  which  means,  presumably,  that  all  of  the  notes  were 
alike  in  form. 

Respondent  paid  twelve  of  these  notes,  the  last  of  the  twelve 
being  paid  February  11,  1915,  at  which  time  all  of  the  notes 
were  past  due.  Respondent  paid  one  hundred  dollars  addi- 
tional in  three  checks,  of  which  one  was  dated  February  2 
and  the  others  February  11,  1915,  and  by  his  own  admission 
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he  still  owed  $880,  with  interest.  On  the  eleventh  day  of 
May,  1915,  appellant  took  possession  of  the  automobile  under 
a  claim  and  delivery  action  in  the  superior  court  of  Los  An- 
geles County,  and  surrendered  in  court  all  the  unpaid  notes. 
At  the  time  of  retaking  the  automobile  its  value  was  about 
eight  hundred  dollars.  Appellant  paid  out  and  expended  in 
repairs  on  the  automobile  the  sum  of  $458,  and  on  the  twenty- 
seventh  day  of  December,  1915,  sold  it  for  the  sum  of  one 
thousand  four  hundred  dollars.  Respondent  claimed,  and  by 
the  judgment  herein  was  awarded,  the  difference  between  the 
unpaid  portion  of  this  contract  and  the  amount  of  the  resale, 
which  difference  was  found  to  be  $429.55. 

Appellant  contends  that  upon  its  taking  possession  of  the 
automobile,  all  obligations  under  the  contract  between  it  and 
the  respondent  were  thereby  terminated.  The  rule  relied 
upon  was  stated  in  Pacific  Carbonator  Co,  v.  Haydes,  26  Cal. 
App.  607,  [147  Pac.  988],  to  the  effect  that  *'A  vendor  of 
property  which  has  been  delivered  to  his  vendee  under  a  con- 
ditional sale  contract  has  the  option  in  case  of  default  either 
to  recover  payments  provided  to  be  made  under  the  contract, 
or  to  retake  the  property  and  put  at  an  end  all  further  obli- 
gation on  the  part  of  either  party."  In  that  case,  the  ven- 
dor did  not  elect  to  retake  the  property,  but  prosecuted  its 
action  to  recover  the  full  contract  price.  It  was  held  that 
the  plaintiff  was  entitled  to  recover.  The  contract  in  that 
case  differed  from  the  one  now  before  us  in  th's,  that  the  con- 
tract there  expressly  provided  that,  in  the  event  of  default 
as  to  any  payment  agreed  to  be  made  by  the  vendees,  repos- 
session of  the  machinery  sold  might  be  had  by  the  vendor, 
and  in  that  event  all  payments  theretofore  made  should  be 
deemed  to  have  been  payments  made  for  the  use  of  the  ma- 
chinery. In  the  present  case  the  contract  authorizes  the  ven- 
dor to  demand  and  have  possession  of  the  property  **at  any 
time  before  said  sale  and  transfer"  (independently  of  any 
default  of  the  vendee),  and  provides  further  that  time  is  of 
the  essence  of  the  contract.  '*It  has  been  held  in  this  stnte 
that  where  the  vendor,  in  case  of  a  conditional  sale,  retakes 
possession  pursuant  to  the  terms  of  the  contract ,  the  default- 
ing vendee  may  still  complete  the  purchase  and  perfect  his 
right  to  receive  the  property  by  paying  the  balance  due. 
(Miller  v.  Steen,  30  Cal.  407,  [89  Am.  Dec.  124].)  This  upon 
the  theory  that  a  mere  delay  in  the  payment  of  money  is 
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ordinarily  *  capable  of  exact  and  entire  compensation/  and 
will  not,  unless  time  has  expressly  been  made  of  tlie  essence 
of  the  obligation,  bar  the  right  of  the  party  in  default  to 
tender  payment,  with  interest,  at  a  later  date,  and  demand 
performance  of  whatever  obligation  was  due  him  upon  such 
payment/'  (Liver  v.  MUls,  155  Cal.  459,  462,  [101  Pac. 
299].)  But  even  so,  in  the  absence  of  any  reasonably  prompt 
tender  of  performance  by  the  delinquent  purchaser,  the  ven- 
dor cannot  be  held  guilty  of  conversion  when  he  sells  the 
property  to  a  third  person.  Nor  is  the  vendor's  right  to  re- 
sell the  property  lost  by  accepting  partial  payments  from 
the  conditional  vendee  after  the  entire  contract  price  became 
due.  In  the  case  at  bar  the  respondent  did  not  pay  or  offer 
to  pay  anything  on  account  of  his  contract  at  any  time  after 
February,  1915.  Appellant  obtained  possession  of  the  auto- 
mobile in  May,  1915,  but  did  not  sell  it  until  the  following 
December.  Under  the  same  conditions,  and  under  a  very 
similar  contract,  it  was  held  that  the  vendor,  in  making  a 
resale,  acted  within  his  rights.  {Benedict  v.  Oreer-Robbins 
Co,,  26  Cal.  App.  468,  [147  Pac.  486].)  So  here  the  plaintiff 
being  in  default,  and  the  defendant  being  the  owner  of  the 
automobile,  and  lawfully  in  possession  thereof,  the  defendant 
cannot,  by  reason  of  making  such  sale,  be  held  guilty  of  an 
unlawful  conversion  thereof  to  its  own  use. 
The  judgment  is  reversed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  3,  1918. 
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[Civ.  No.  2435.    Tint  AppeUate  District— July  6,  1918.] 

MINNIE  E.  DONNELLY,  Respondent,  v.  EDWIN  a 
WETZEL  et  al.,  Appellants. 

Pabtition — Pebsonal  Monet  Judgment — Jurisdiction. — In  an  actio) 
in  partition,  where  the  complaint  alleged  that  one  of  the  defend- 
ants had  acquired  an  undivided  two-thirds  interest  in  the  property 
from  hb  codcfendants  with  full  knowledge  that  plaintiff  bad  a 
claim  against  said  codefendants  for  money  advanced  by  plaintiff 
upon  their  part  of  the  purchase  price,  such  codefendants  were 
proper,  if  not  necessary,  parties  to  the  action,  and  their  disclaimer 
filed  in  the  action  did  not  prevent  the  court  from  rendering  a  per- 
sonal judgment  against  them  in  favor  of  plaintiff  for  the  amount 
of  such  advancement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    A.  B.  McEenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Henderson,  and  J.  Q.  Reisner,  for  Appellants. 

J.  P.  O'Brien,  for  Respoudent 

BEASLY,  J.,  pro  tem, — This  was  primarily  an  action  in 
partition.  In  addition  to  a  judgment  that  the  property  in- 
volved be  sold  and  the  proceeds  divided,  as  will  hereinafter 
appear,  the  court  also  gave  a  personal  judgment  of  six  hun- 
dred dollars  in  favor  of  the  plaintiff,  Minnie  E.  Donnelly, 
and  against  the  defendants,  Edwin  C.  and  Eva  L.  Wetzel, 
his  wife,  and  from  this  money  judgment  against  them  the 
Wetzels  appeal.  The  authority  of  the  court  to  render  this 
personal  judgment  in  this  action  is  the  only  question  in  the 
case. 

The  plaintiff  and  the  Wetzels  purchased  the  property  from 
H.  C.  Petray  for  four  thousand  five  hundred  dollars,  pay- 
able one  thousand  five  hundred  dollars  in  cash  and  the  re- 
maining three  thousand  dollars  to  be  secured  by  a  mortgage 
on  the  premises  to  Petray.  The  plaintiff  paid  one  thousand 
one  hundred  dollars  of  the  initial  payment  and  the  Wetzels 
paid  only  four  hundred  dollars  thereof.  It  appears,  there- 
fore^ that  Miss  Donnelly  paid  six  hundred  dollars  of  the  pur 
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chase  price  which  the  Wetzels  should  have  paid.  Pursuant 
to  fhis,  the  payment  of  the  one  thousand  five  hundred  dollars 
and  the  execution  of  the  mortgage  to  him  of  the  three  thou- 
sand dollars  by  the  purchasers,  Petray,  the  owner,  on  the 
twenty-seventh  day  of  June,  1911,  conveyed  the  property  to 
the  plaintiff  and  the  Wetzels.  On  February  14,  1914,  the 
Wetzels,  without  paying  tlie  plaintiff  the  six  hundred  dollars 
which  she  had  advanced  upon  their  part  of  the  purchase 
price,  conveyed  an  undivided  two-thirds  interest  in  the  prop- 
erty to  the  defendant  Honey.  On  February  21, 1914,  Petray, 
the  mortgagee,  assigned  the  mortgage  to  the  defendant 
Gazzola. 

It  was  conceded  at  the  trial  and  found  by  the  court  that 
the  property  could  not  be  divided,  and  the  court  therefore 
adjudged  that  it  be  sold  It  was  decreed  that  the  plaintiff 
and  Honey  were  tenants  in  common  of  the  property,  a  one- 
third  undivided  interest  therein  belonging  to  Miss  Donnelly 
and  the  remaining  two-thirds  to  Honey;  that  two  thousand 
dollars  and  certain  interest  was  still  unpaid  on  the  mortgage ; 
and  the  court  thereupon  directed  the  application  of  the  funds 
which  should  result  from  the  sale  of  the  property  to  the 
settlement  of  the  mortgage,  the  costs,  etc.,  and  that  the  bal- 
ance be  divided  between  Miss  Donnelly  and  Mr.  Honey  in 
the  proportion  of  one-third  to  her  and  two-thirds  to  him, 
and,  as  hereinbefore  stated,  in  addition  to  this  judgment,  the 
propriety  of  which  is  unquestioned,  gave  Miss  Donnelly  a  per- 
sonal judgment  for  six  hundred  dollars  against  the  Wetzels. 
On  this  appeal  the  Wetzels  claim  that  the  court  had  no  juris- 
diction in  this  partition  suit  to  decree  a  personal  judgment 
in  ^liss  Donnelly's  favor  against  them,  but  sTiould  have  left 
her  to  her  action  at  law.  In  the  complaint  the  plaintiff 
alleged  on  information  and  belief  that  Honey  had  acquired 
the  property  with  full  knowledge  of  her  overpayment.  The 
court,  however,  found  that  Honey  acquired  the  property  with- 
out notice  or  knowledge  of  this.  The  Wetzels  answered, 
filing  a  disclaimer  of  any  interest  in  the  property,  and  con- 
tended that  they  were  not  proper  parties  at  all  to  the  parti- 
tion suit,  on  the  ground  that  they  had  parted  with  their 
interest  before  it  was  begun;  but  the  allegation  that  Honey 
acquired  the  property  with  notice  of  Miss  Donnelly's  claim 
for  the  six  hundred  dollars  against  the  Wetzels  made  the  Wet- 
zels proper,  if  not  necessary,  parties  to  this  action.    Their 
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disclaimer  could  not  relieve  them  from  the  position  in  which 
they  were  placed  as  parties  to  this  suit  in  equity  who  ap- 
peared therein;  and  once  being  parties  to  the  action  and  per- 
sonally before  the  court,  the  trial  court,  as  a  court  of  equity, 
had  authority  to  adjust  all  of  the  claims  arising  out  of  the 
transaction  which  might  exist  between  the  parties.  This  it 
did. 
The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  3,  1918. 


[Civ.  No.  2440.     P!rgt  Appellate  District.— July  18,  1918.] 

CALIFORNIA  VEGETABLE  UNION  (a  Corporation),  Ap- 
pellant,  v.  CROCKER  NATIONAL  BANK  OP  SAN 
FRANCISCO  (a  National  Banking  Association),  Re- 
spondent. 

Banking  Law  —  Payment  of  Forged  Checks  —  Negligence  of  De- 
positor.— A  bank  is  not  liable  to  a  depositor  for  money  paid  out 
on  forged  checks  of  the  cashier  of  the  depositor  extending  over  the 
period  of  almost  one  year  where  at  the  end  of  each  month  the  forged 
checks,  together  with  the  valid  checks  which  had  been  paid  during 
the  month,  were  returned  to  the  depositor  with  a  statement  of  ac- 
count, accompanied  with  a  written  request  to  report  discrepancies 
within  fifteen  days,  and  neither  the  depositor  nor  its  manager  ever 
made  any  examination  of  the  returned  checks  and  statements  until 
after  the  cashier  had  absconded. 

Id.— Action  by  Depositor— Statute  of  Limitations. — The  provision 
of  the  statute  of  limitations  embodied  in  subdivision  3  of  section 
340  of  the  Code  of  Civil  Procedure  that  an  action  against  a  bank 
by  a  depositor  for  the  payment  of  a  forged  check  must  be  brought 
within  one  year  begins  to  run  on  presentment  and  payment  of  the 
check,  and  not  upon  discovery  of  forgery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Walter  B.  Bacon,  for  Appellant. 

Morrison,  Dunne  &  Brobeck,  and  J*  F.  Shuman,  for  Be- 
spondent 

BEASLT,  J.,  pro  iem.— The  California  Vegetable  Union  is 
a  Los  Angeles  concern  having  a  branch  house  in  San  Fran- 
cisco. Of  this  branch  house  during  the  period  in  which  we 
are  interested  H.  F.  Ardery  was  the  manager  and  Fred  B. 
Weeks  the  cashier.  During  the  years  1911  and  1912,  and 
until  the  end  of  the  year  1913,  the  plaintiff's  branch  house 
in  San  Francisco  was  a  depositor  of  the  defendant  bank. 
The  bank  was  instructed  to  pay  checks  of  the  plaintiff  when 
signed  by  Fred  B.  Weeks,  its  cashier,  and  H.  F.  Ardery,  its 
manager.  Weeks  became  an  employee  of  the  plaintiff  about 
the  1st  of  May,  1912,  and  continued  in  that  employment 
until  about  September  1,  1913,  when  he  ''departed  these 
quarters  for  parts  unknown,  leaving  behind  him  a  trail  of 
forged  checks.''  Between  September  18,  1912,  and  August 
28,  1913,  Weeks  forged  the  name  of  Ardery  to  136  separate 
checks,  all  drawn  upon  the  plaintiff's  account  in  the  defend- 
ant bank,  and  aggregating  $3,972.65.  The  bank  cashed  these 
checks  and  charged  their  amount  to  plaintiff's  account.  The 
checks  went  through  the  bank  during  the  various  months  of 
this  period,  and  at  the  end  of  each  month  the  forged  checks 
paid  during  that  month,  together  with  all  the  valid  checks 
of  the  plaintiff,  were  returned  to  it,  with  a  list  of  all  checks 
paid  by  the  bank  during  that  month.  The  statement  accom- 
panying the  vouchers  also  showed  the  balance  to  the  credit 
of  the  plaintiff  at  the  end  of  the  preceding  month  in  each 
instance,  the  amounts  of  all  deposits  made  by  it  during  that 
month,  and  separately  all  checks  of  plaintiff  paid  by  the  bank 
during  the  current  month,  and  the  balance  to  the  credit  of 
the  plaintiff  on  the  defendant's  books  at  the  end  of  the 
month.  These  returned  checks  and  these  accounts  for  all  of 
the  months  from  August,  1912,  to  August,  1913,  although 
regularly  received  in  the  course  of  business  at  the  end  of 
each  month  during  that  period,  were  never  examined  by  the 
plaintiff,  nor  by  its  manager,  Ardery,  until  some  time  in 
September,  1913,  after  Weeks  had  absconded.  During  the 
period  in  which  the  forci^encs  were  perpetrated  Mr.  O'Neal, 
the  president  of  the  plaintiff  company,  visited  the  San  Fran- 
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Cisco  branch  on  several  occasions.  He  had  opportunity  to 
examine  the  account  of  the  plaintiff  in  the  bank  and  the 
returned  checks  and  vouchers,  but  he  never  did  it.  He  did, 
however,  see  the  general  statement  showing  the  bank  balance 
of  the  branch  house  during  that  time.  Other  officials  of  the 
company  visited  the  office  in  San  Francisco  during  th9 
period,  but  none  of  them  ever  examined  or  paid  any  atten- 
tion whatever  to  the  bank  balances  or  to  the  written  state- 
ments of  the  business  of  the  branch  with  the  bank.  The 
plaintiff  also  employed  an  auditor  in  its  Los  Angeles  office, 
whose  duty  it  was  to  examine  its  bank  balances  and  check  up 
mouth  by  month  the  canceled  checks  and  vouchers,  but  no 
examination  of  the  checks  and  vouchers  of  the  branch  in  San 
Francisco  was  ever  made  by  this  auditor  during  that  time, 
nor  by  anyone  performing  similar  duties. 

Mr.  O'Neal  testified  that  he  knew  it  to  be  a  custom  of 
banks  to  furnish  to  their  depositors  monthly  statements  show- 
ing their  balances,  together  with  the  vouchers  and  canceled 
checks  that  had  been  paid  and  charged  to  the  account  dur- 
ing the  month;  that  he  never  asked  Mr.  Ardery  if  he  was 
having  that  done  in  San  Francisco;  that  the  checks  were 
made  up  in  blocks  of  one  hundred  each;  that  a  check  regis- 
ter was  kept  numbered  to  correspond  with  the  various  num- 
bers of  the  checks,  and  ruled  so  that  the  purpose  of  the  check 
is  stated  in  the  cash-book  or  check  register;  that  the  regular 
system  of  the  plaintiff  was  that  every  time  a  check  went  out 
the  company  had  a  list  or  memorandum  of  the  check  in  the 
office,  and  that  it  was  possible  when  the  checks  came  back 
from  the  bank  at  the  end  of  each  month  to  compare  them 
with  the  check  register  by  numbers  and  amounts,  but  this 
was  never  done.  Had  any  of  these  precautions  been  taken, 
Weelcs'  rascality  would  have  been  discovered.  Weeks  was 
not  without  considerable  skill  in  these  forgeries.  .  The  forged 
signatures  of  Ardery  were  strikingly  similar  to  his  true  sig- 
nature. Several  officers  of  the  defendant  bank,  all  skilled  in 
the  detection  of  forgeries,  testified  that  this  was  so.  Mr. 
Ebner,  the  assistant  cashier  of  the  bank,  who  has  had  thirty- 
three  years'  experience  in  examining  signatures  on  bank 
checks,  said  that  if  the  bank  were  to  refuse  payment  of 
checks  bearing  signatures  agreeing  as  closely  with  the  author- 
ized signature  in  the  bank  as  did  the  forged  signatures  of 
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Ardery,  the  result  would  be  a  refusal  of  payment  of  about 
half  the  checks  presented  at  banks. 

Ardery  excused  his  remissness  in  paying  no  attention  to 
the  bank  account  by  the  curt  statement  that  it  was  none  of 
his  business;  that  ** Weeks  was  under  bond  to  take  care  of 
that  end  of  the  work."  Generally  speaking,  the  method  of 
these  parties  in  doing  business  may  be  said  to  have  corre- 
sponded with  the  customs  of  metropolitan  banks  and  their 
depositors  in  transacting  business  with  each  other ;  and  it  ap- 
pears from  the  evidence  that  had  Mr.  O'Neal  or  Mr.  Ardery 
or  their  auditor  given  any  attention  whatever  to  the  returned 
checks  or  to  the  state  of  plaintiff's  bank  balances,  they  would 
have  known  that  from  the  beginning  of  his  transaction  of 
business  with  the  bank  Weeks  was  forging  the  name  of 
Ardery  to  checks,  cashing  them,  and  converting  the  money 
to  his  own  use. 

The  court  gave  judgment  for  the  plaintiff  for  $40,  this 
being  based  on  two  checks  of  $20  each  forged  and  uttered 
by  Weeks  prior  to  his  disappearance  on  the  last  day  of  Au- 
gust, and  paid  by  the  bank  in  September  about  a  week  after 
it  had  been  notified  by  Ardery  of  the  other  forgeries. 

The  principal  problem  in  this  case  may  be  stated  in  the 
language  of  the  supreme  court  in  the  case  of  Otis  Elevator 
Co.  V.  First  Nat,  Bank,  163  Cal.  31,  [41  L.  R.  A.  (N.  S.)  529, 
124  Pac.  704],  and  is  as  follows:  "The  claim  made  by  the 
appellant  was  that  the  evidence  presented  the  simple  case  of 
a  forgery  to  which  is  to  be  applied  the  well-settled  rule 
that  as  between  the  bank  and  its  customer  the  payment  of 
forged  or  altered  checks  by  such  bank  is  made  at  its  peril 
and  cannot  be  charged  to  the  depositor's  account.  This,  of 
course,  is  the  general  rule,  and  it  is  applied  stringently  in 
cases  of  simple  forgery  which  involve  no  other  elements  than 
that  the  purported  check  of  the  depositor  which  was  paid 
was  a  forged  one.  But  this  rule  is  not  applied  unqualifiedly. 
It  has  its  limitations  and  exceptions,  as  general  rules  usually 
have,  and  is  modified  to  the  extent  that  when  some  negligent 
act  of  the  customer  has  contributed  to  the  payment  by  the 
bank,  or  the  facts  in  a  particular  case  surrounding  the  forgery 
of  a  check  and  its  presentation  and  payment  are  of  such 
character  as  call  for  the  application  thereto  of  some  general 
principle  of  law  or  equity,  they  may  be  relied  upon  by  the 
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bank  as  an  estoppel  against  the  customer  precluding  him 
from  denying  the  correctness  of  the  payment." 

The  exact  question  here  involved  has  never  been  squarely 
decided  in  the  courts  of  this  state  so  far  as  we  have  been 
able  to  discover.  An  instruction  in  accordance  with  the  con- 
tention of  the  appellant  was  expressly  disapproved  in  the 
case  of  Janin  v.  London  &  Sa/n  Francisco  Bank,  92  Cal.  14, 
[27  Am.  St  Rep.  82,  14  L.  R,  A.  320,  27  Pac.  1100],  which 
instruction  read  as  follows:  **In  considering  the  fact  that 
Mr.  Janin 's  bank-book  was  balanced,  and  that  the  bank's 
statement  of  the  balance  was  apparently  acquiesced  in  for  a 
considerable  length  of  time,  I  instruct  you  that  the  plain- 
tiff was  under  no  contract  with  the  bank  to  examine  with 
diligence  his  returned  checks  and  bank-book.  In  contempla- 
tion of  law  the  book  was  balanced  and  the  checks  returned 
for  the  protection  of  the  depositor,  not  for  the  protection 
of  the  bank,  and  when  Mr.  Janin  failed  to  examine  it,  the 
only  consequence  was  that  the  burden  of  proof  shifted.  Mr. 
Janin  then  became  bound  to  show  that  the  account  was 
wrongly  stated.  This  right  he  has  preserved  so  long  as  the 
claim  was  not  barred  by  the  statute  of  limitations."  "This 
instruction,"  says  the  court  in  the  opinion,  "although  sup- 
ported by  the  authority  of  Weisser  v.  Dennison,  10  N.  Y.  68, 
[61  Am.  Dec.  731],  is  not,  in  our  opinion,  entirely  correct, 
and  is  in  conflict  with  the  other  instruction  referred  to. 
When  considered  in  connection  with  a  portion  of  another  in- 
struction given,  to  the  effect  that  it  'was  sufScicnt  to  give 
notice  when  the  forgery  was  discovered,'  this  instruction 
clearly  implied  that  the  plaintiff  could  not  be  charged  with 
negligence  in  not  examining  his  checks  within  a  reasonable 
time,  and  that  the  jury  were  only  to  inquire  whether  he  was 
guilty  of  unreasonable  delay  in  giving  notice  after  he  made 
the  examination  and  discovered  the  forgery.  This  is  not  the 
true  rule.  ..."  The  court  thus  disapproved  of  the  exact 
contention  which  counsel  for  appellant  makes  in  this  case, 
although  it  must  be  said  that  it  did  not  reverse  the  case  for 
that  reason,  but  on  other  grounds,  holding  that  in  view  of 
the  undisputed  evidence  in  the  case  the  giving  of  this  errone- 
ous instruction  did  not  justify  a  reversal  of  the  judgment. 
This  case  and  the  case  of  Otis  Elevator  Co.  v.  First  Nat. 
Bank,  supra,  are  the  only  cases  that  we  have  been  able  to 
find  in  this  jurisdiction,  where  this  rule  has  been  considered 
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by  the  court;  and  in  neither  of  those  cases,  it  must  be  ad- 
mitted, were  the  facts  exactly  those  of  this  case ;  nor  did  the 
supreme  court  in  either  of  those  cases  finally  base  its  deci- 
sion upon  the  propositions  of  law  here  involved.  However, 
those  cases  appeal  to  us  as  sound  expressions  of  the  legal 
principle  which  must  apply  to  the  facts  of  the  case  at  bar; 
and  our  conclusion  in  that  respect  is  in  accord  with  the 
weight  of  authority  in  the  United  States. 

The  principle  embodied  in  the  case  of  Otis  Elevator  Co.  v. 
First  Nat  Bank,  supra,  and  the  general  rule  above  stated, 
find  emphatic  approval  and  application  in  the  leading  case 
of  Leather  Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96,  [29 
L.  Ed.  811,  6  Sup.  Ct.  Rep.  657],  in  which  the  court,  trea^ 
ing  the  presentation  of  a  bank-book  written  up  accompanied 
by  the  canceled  checks  of  the  depositor  to  him  as  an  account 
stated,  says:  "Where  a  party  to  a  stated  account,  who  is 
under  a  duty  from  the  usages  of  business  or  otherwise,  to 
examine  it  within  a  reasonable  time  after  having  an  oppor- 
tunity to  do  so,  and  give  timely  notice  of  his  objections 
thereto,  neglects  altogether  to  make  such  examination  him- 
self or  to  have  it  made  in  good  faith  by  another  for  him,  by 
reason  of  which  negligence  the  other  party,  relying  upon  the 
account  as  having  been  acquiesced  in  or  approved,  has  failed 
to  take  steps  for  his  protection  which  he  could  or  would  have 
taken  had  such  notice  been  given,  the  depositor  is  estopped 
by  his  conduct  to  question  the  conclusiveness  of  the  account 
stated  which  arises  out  of  the  presentation  to  him  of  the  ac- 
count and  his  failure  to  examine  it  and  detect  the  frauds 
contained  therein,  and  give  the  bank  notice  thereof  in  order 
that  it  may  protect  itself  against  future  frauds  of  a  similar 
character." 

In  addition  to  the  rule  laid  down  very  clearly  after  an  able 
and  exhaustive  discussion  in  the  case  of  Leather  Manufac- 
turers*  Bank  v.  Morgan,  supra,  the  question  has  been  before 
the  court  of  appeal  of  the  state  of  New  York  in  the  case  of 
Morgan  v.  United  States  Mortgage  dk  Trust  Co.,  208  N.  Y. 
218,  [Ann.  Cas.  1914D,  741,  L.  R.  A.  1915D,  741,  101  N.  E. 
871],  in  which  the  legal  principle  in  issue  here  was  approv- 
ingly applied  and  clearly  stated  in  the  following  language 
(syllabus):  ** Primarily  a  bank  may  pay  and  charge  to  its 
depositor  only  snch  sums  as  are  duly  authorized  by  the  latter, 
and  of  course  a  forged  check  is  not  authority  for  such  pay* 
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ment.  It  is,  however,  permitted  to  a  bank  to  escape  liability 
for  repayment  of  amounts  paid  out  on  forged  checks  by 
establishing  that  the  depositor  has  been  guilty  of  negligence 
which  contributed  to  such  payments  and  that  it  had  been 
free  from  negligence.  A  depositor  who  sends  his  pass-book 
to  be  written  up  and  receives  it  back  with  his  paid  checks  as 
vouchers  is  bound  under  certain  circumstances  to  examine  the 
pass-book  and  vouchers,  and  report  to  the  bank  without  un- 
reasonable delay  any  errors  which  may  be  discovered.'*  The 
facts  in  that  case  were  very  similar  to  those  in  the  case  at 
bar,  and  are  stated  in  the  opinion  substantially  as  follows: 
**The  trustees  of  an  estate  had  a  deposit  account  with  a  bank, 
and  checks  drawn  thereon  were  signed  by  a  rubber  stamp 
imprinting  the  name  of  the  estate,  authenticated  by  the 
actual  signature  of  either  trustee.  The  trustees  had  a  clerk, 
who  was  their  agent  in  dealing  with  the  bank.  He  made 
deposits,  filled  out  the  body  of  the  checks,  and  obtained  from 
the  bank  the  pass-book  and  vouchers  and  accompanying  check 
list  whenever  the  account  was  balanced.  During  a  period  of 
about  a  year  he  forged  a  number  of  checks  aggregating  a 
large  sum,  and  employed  in  his  forgeries  the  rubber  stamp, 
with  the  simulated  signature  of  one  of  the  trustees  in  authen- 
tication thereof.  Whenever  the  account  was  balanced  the 
clerk  withdrew  from  the  vouchers  and  destroyed  the  checks 
forged  by  him  and  also  the  check  list,  and  after  as  long  a 
delay  as  convenient  delivered  the  pass-book  and  the  genuine 
vouchers  to  the  trustees,  who  knew  that  the  pass-book  was 
balanced  frequently  and  returned  with  the  paid  checks  as 
vouchers  and  with  a  detailed  list  thereof.  The  trustees  also 
had  a  journal  and  ledger  account,  upon  the  stubs  of  which 
were  entered  the  genuine  checks  presented  to  and  paid  by 
the  bank.  The  trustee  who  examined  the  pass-book  and 
vouchers  never  asked  for  the  check  list,  which  he  knew  was 
returned  with  the  vouchers  and  which  would  have  shown  the 
payment  of  the  forged  checks.  He  did  not  examine  the  bal- 
ances shown  by  the  pass-book  which  were  struck  after  the 
payment  of  the  forged  checks,  but  contented  himself  with  a 
comparison  of  the  genuine  checks  with  the  check-book  and 
with  the  books  of  the  estate,  which  comparison  disclosed  no 
sign  of  the  forgeries.  The  bank  also  paid  interest  on  the 
account,  and  an  examination  of  the  pass-book  would  have 
shown  that  the  amount  of  interest  credited  thereon  was  much 
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less  than  that  on  the  books  of  the  estate  and  less  than  would 
have  appeared  except  for  the  payment  of  the  forged  checks." 
On  this  state  of  facts  in  that  case  the  court  of  appeals  of 
New  York  held  that  the  depositors,  by  their  own  negligence 
in  failing  properly  to  examine  their  pass-book  and  vouchers, 
contributed  to  the  payment  of  the  forged  checks,  and  hence 
that  the  plaintiff  could  not  recover  from  the  bank  the 
amounts  so  paid.  That  case  settled  the  question  in  New 
York,  overruling  the  earlier  case  of  Weisser  v.  Dennison,  10 
N.  Y,  68,  [61  Am.  Dec.  731],  relied  on  by  appellant.  It 
seemed  necessary  to  so  settle  the  question,  as  the  authorities 
were  in  some  confusion  in  that  state  upon  this  subject  pre- 
vious to  the  adjudication  of  Morgan  v.  United  States  Mort- 
gage &  Trust  Co,,  supra. 

In  Pennsylvania  the  leading  case  of  Myers  v.  Southwestern 
Nat.  Bank,  193  Pa.  St.  1,  [74  Am.  St.  Rep.  672,  44  Atl.  280], 
held  in  conformity  to  the  views  of  the  United  States  supreme 
court  and  of  the  court  of  appeals  of  the  state  of  New  York 
in  the  case  above  cited  and  other  cases,  upholding  the  same 
doctrine,  and  stated  that  if  the  plaintiff's  duty  to  the  bank 
had  been  performed  at  the  proper  time,  the  fact  would  have 
appeared  that  the  bank  had  charged  the  plaintiff  on  his  bank- 
book with  the  payment  of  two  items  for  which  no  vouchers 
appeared  among  the  checks  handed  to  him  by  the  clerk,  and 
that  no  objection  having  been  made  at  the  time  of  the  presen- 
tation of  the  statements  by  the  bank,  the  latter  had  the  right 
to  assume  that  everything  was  correct,  including  the  two 
checks  purporting  to  have  been  forged,  and  that  the  silence 
of  the  plaintiff  was  tantamount  to  a  declaration  to  that  effect, 
and  that  in  afterward  honoring  checks  signed  by  the  same 
person  the  bank  had  a  right  to  consider  the  fact  that  these 
signatures  had  been  at  least  tacitly  recognized  by  the  plain- 
tiff as  genuine.  Further,  the  court  in  that  case  said:  **In 
view  of  the  uncontradicted  evidence  as  to  the  foregoing  facts, 
it  cannot  be  doubted  that  as  between  the  bank  and  the  plain- 
tiff the  latter  alone  should  be  held  responsible  for  the  conse- 
quences resulting  from  the  failure  to  examine  the  checks  in 
question  and  approve  or  reject  them  within  a  reasonable  time. 
In  contemplation  of  law  the  delivery  of  the  checks  to  plain- 
tiff's  clerk  was  a  delivery  by  the  bank  to  the  plaintiff  him- 
self, as  the  basis  on  which  its  credits  were  claimed.  The 
bank  was,  therefore,  entitled  to  have  them  examined,  and,  if 
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rejected,  returned  within  a  reasonable  time.  That  was  not 
done,  and  because  of  plaintiff's  failure  to  perform  his  duty 
in  that  regard  he  should  not  be  permitted  to  recover.  Any 
other  rule  would  be  inconsistent  not  only  with  general  and 
long-established  custom,  but  also  with  well-settled  principles 
of  law  on  the  subject." 

Without  quoting  further  it  may  be  said  that  the  great 
weight  of  authority  in  the  United  States  supports  the  conclu- 
sions arrived  at  in  the  cases  above  cited.  It  is  true  that  those 
cases  were  based  upon  bank-books  written  up,  but  there  is  no 
distinction  in  principle  between  the  old-fashioned  bank-book 
and  the  modem  statements  furnished  by  a  bank  to  its  de- 
positors from  time  to  time  upon  the  balancing  of  their 
accounts  and  the  return  of  the  canceled  checks  to  them.  Im- 
proved methods  of  bookkeeping  in  banks  do  not  render  in- 
applicable the  rule  of  law  here  invoked  and  applied.  To  lay 
down  any  other  rule  than  that  hereinabove  stated  would  be 
to  add  an  unjust  burden  to  the  duties  of  paying  officers  of 
banks.  The  greatly  increased  volume  of  business  consequent 
upon  the  development  of  modem  commerce,  and  the  almost 
universal  use  of  checks  in  settlement  of  every  conceivable 
obligation,  make  the  post  of  paying  teller  of  a  bank — com- 
pelled as  he  is  to  know  the  signature  of  every  depositor  of 
a  bank — an  exceedingly  difficult  one.  If  depositors  may 
regularly  at  frequent  intervals  receive  their  vouchers  and  be 
notified,  as  was  the  appellant  here,  of  reduced  balances  of 
their  accounts  in  banks  consequent  upon  the  unfaithfulness 
of  trusted  employees  during  a  period  of  nearly  a  year,  and 
by  neglecting  to  exercise  reasonable  supervision  over  their 
own  business  fail  to  discover  fraud  which  has  been  perpe- 
trated upon  them  and  the  bank,  and  may  thus  leave  the  bank 
in  ignorance  of  the  frauds  thus  committed,  and  charge  the 
bank  with  the  losses  thus  occasioned,  then  banks  and  their 
paying  tellers  face  hard  conditions  indeed.  We  do  not  feel 
justified  in  establishing  any  such  rule  in  this  state. 

In  the  case  at  bar  there  is  an  additional  reason  for  the 
application  of  this  principle  arising  from  the  fact  that  the 
statements  and  returned  checks  were  accompanied  by  the  fol- 
lowing written  request  on  the  part  of  the  bank:  "Please 
examine  the  inclosed  account  and  return  this  at  your  earliest 
convenience  signed  by  the  principal,  as  this  bank  will  not 
consider  itself  responsible  for  errors  or  discrepancies  which 
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are  not  advised  within  fifteen  days  after  delivery  of  the  state- 
ment." The  repeated  failures  of  the  appellant  to  heed  this 
request  speaks  with  much  force  in  favor  of  the  application 
of  the  principles  above  stated. 

The  claim  that  the  plaintiff  never  received  these  statements 
is  hardly  worthy  of  notice,  as  its  ofiicers  visited  its  branch 
house  in  San  Francisco  from  time  to  time,  as  we  have  seen, 
and  its  manager,  Mr.  Ardery,  was  in  charge  of  the  branch 
house  constantly  during  the  time  when  these  forgeries  were 
being  perpetrated.  Their  possession  of  and  control  over 
these  statements  and  returned  checks  follow  from  their  con- 
trol of  their  branch  establishment. 

The  final  contention  of  counsel  for  the  appellant  is  that 
the  trial  judge  should,  even  in  his  view  of  the  law,  have  given 
judgment  for  $140  in  addition  to  the  $40  in  favor  of  the 
appellant  to  cover  three  checks  in  that  amount  forged  by 
Weeks  and  paid  by  the  bank  in  September,  1912,  they  being 
the  first  forgeries,  and  having  been  paid  by  the  bank  in 
September,  1912,  and  included  in  the  bank's  statement  of 
October  1st  following. 

One  of  the  defenses  set  up  by  the  respondent  was  that  pro- 
vision of  the  statute  of  limitations  embodied  in  subdivision  3 
of  section  340  of  the  Code  of  Civil  Procedure,  in  which  it 
is  provided  that  an  action  against  a  bank  by  a  depositor  for 
the  payment  of  a  forged  check  must  be  brought  within  one 
year.  This  section  was  added  to  the  statute  by  amendment 
in  the  year  1905.  The  three  checks  making  up  the  $140  for 
which  appellant  claims  an  additional  judgment  should  have 
been  given  him  were  paid  more  than  one  year  before  the 
beginning  of  this  action,  the  action  having  been  commenced 
on  the  18th  of  May,  1914.  They  were  also  included  in  the 
statement  rendered  by  the  bank  to  the  plaintiff  more  than 
one  year  before  the  beginning  of  the  action.  It  is  contended 
by  the  plaintiff  that  its  cause  of  action  against  the  bank  upon 
these  three  checks  did  not  ripen  until  discovery  by  it  of  the 
forgeries  of  Weeks,  the  argument  being  based,  of  course, 
upon  the  proposition  that  an  action  counting  upon  fraud  does 
not  ripen  until  the  discovery  of  the  fraud. 

There  are  three  answers  to  this  contention  which  seem  to 
us  conclusive.  The  first  is  that  the  action  of  plaintiff  was 
not  based  upon  the  fraud,  but  rather  upon  the  contractual 
relations  of  the  parties.    It  is  impossible  to  read  into  the 
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plaiDtiff '8  complaint  anything  else  than  a  simple  action  upon 
the  contract  between  them.  The  forgeries  of  Weeks  are  not 
therein  mentioned.  The  second  answer  to  plaintiff's  conten- 
tion is  this :  The  bank  committed  no  fraud  against  the  plain- 
tiff. It  concealed  nothing  from  the  plaintiff.  The  section 
of  the  code  providing  that  the  time  for  beginning  an  action 
upon  fraud  is  postponed  until  the  discovery  thereof  does  not 
apply  between  parties  to  this  action,  because  the  bank  was 
not  in  any  sense  a  party  to  the  fraud.  The  third  answer  to 
this  contention  is  found  in  the  case  of  Masonic  Benefit  Assn. 
V.  First  State  Bank,  99  Miss.  610,  [55  South.  408],  in  which 
the  supreme  court  of  the  state  of  Mississippi,  passing  upon 
the  question  of  the  applicability  of  a  statute  providing  that 
where  the  cause  of  action  has  been  fraudulently  concealed 
by  the  person  against  whom  it  lies  the  time  for  its  com- 
mencement does  not  begin  to  run  until  the  discovery  of  the 
cause  of  action,  in  a  case  where  a  depositor  was  suing  a  bank 
for  cashing  a  dieck  upon  an  unauthorized  indorsement,  said : 
"There  was  no  fraud  perpetrated  or  concealed  on  the  part 
of  the  appellee.  It  paid  the  check  in  good  faith,  believing 
the  indorsement  genuine.  Neither  the  appellant  or  the  ap- 
pellee was  at  fault  in  failing  to  discover  the  forged  indorse- 
ment after  the  payment  of  the  check.  Appellee's  failure  to 
discover  the  forgery  at  the  time  it  was  presented,  resulting 
in  its  payment,  made  it  liable  to  the  party  defrauded  to  the 
amount  of  the  check;  but  after  that  the  duty  rested  equally 
on  the  appellant  and  appellee  to  discover  the  forgery,  and 
appellant's  opportunities  for  making  the  discovery  were  as 
good  as  appellee's,  because  appellant  had  in  its  possession  the 
canceled  check  with  the  forged  indorsement,  which  had  been 
rendered  to  it  as  voucher.  The  running  of  the  statute  was, 
therefore,  not  delayed  to  the  time  of  the  discovery  by  appel- 
lant of  the  forged  indorsement." 

We  therefore  hold  that  the  action  on  these  checks  aggre- 
gating $140  was  barred  at  the  time  the  complaint  herein  was 
filed.    For  the  foregoing  reasons  the  judgment  is  afSrmed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred. 

97  OaL  App.- 
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[Civ.   No.  2437.    Tint  Appellate  District.— July   9,   1918.] 

V.  FASSIO,  etc.,  Respondent,  v.  JOHN  B.  WOOLFREY 
at  al.,  Defendants;  ESTHER  NATHAN,  Appellant. 

Pi^EADiNG — Parties — Action  Against  Wife. — ^Under  the  provisions  of 
section  370  of  the  Code  of  Civil  Procedure,  it  is  not  sufficient  to 
merely  name  the  husband  as  a  party  defendant  in  an  action  against 
his  wife,  but  he  must  also  be  served  with  summons. 

Id. — Appeal — Right  to  Sub  Wipe  Alone — Peesumption  not  Enter- 
tain able. — Upon  an  appeal  from  a  judgment  upon  the  judgment- 
roll  in  an  action  against  a  wife,  it  cannot  be  presumed  that  the 
ease  falls  within  one  of  the  exceptions  enumerated  in  subdivisions 
2  and  3  of  section  370  of  the  Code  of  Civil  Procedure,  in  which  a 
wife  may  be  sued  alone,  where  the  complaint  alleges  that  the  hus- 
band is  joined  because  he  is  the  husband  of  his  codcfcndant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

George  A.  Connolly,  for  Appellant. 

I.  M.  Peckham,  and  Edwin  H.  Williams,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  from  the  judgment 
taken  upon  the  judgment-roll  alone. 

The  appellant,  Esther  Nathan,  is  one  of  the  defendants 
in  the  action.  Her  husband  is  also  joined  as  a  defendant 
under  the  name  of  John  Doe  Nathan,  **for  the  reason,"  as 
stated  in  the  complaint,  **that  he  is  the  husband  of  Esther 
Nathan.''  A  judgment  by  default  was  entered  against  her. 
Her  husband  was  never  served  with  summons. 

It  is  clear  that  under  the  provisions  of  section  370  of  the 
Code  of  Civil  Procedure  it  is  not  sufficient  to  merely  name 
the  husband  as  a  party  defendant  in  an  action  against  his 
wife,  but  he  must  also  be  served  with  summons.  It  was  so 
held  in  the  case  of  McDonald  v.  Porsh,  136  Cal.  301,  [68  Pac. 
817].  There,  as  here,  the  status  or  relation  of  the  defendants 
as  husband  and  wife  w^as  set  forth  in  the  complaint,  and  upon 
the  appeal,  it  appearinfi:  that  the  husband  had  not  been  sci'ved 
with  summons,  the  court  said:  ** Under  the  express  provision 
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of  the  statute  the  husband  is  a  necessary  party  defendant 
in  all  cases  where  the  wife  is  sued;  and  this  implies  that 
he  must  not  only  be  named  in  the  complaint,  but  served. ' ' 

The  respondent  does  not  seriously  dispute  that  this  is  the 
settled  rule.  He  argues,  however,  that  as  every  reasonable 
presumption  is  to  be  indulged  in  favor  of  a  judgment,  it 
must  be  presumed  on  this  appeal  that  the  case  falls  within 
one  of  the  exceptions  enumerated  in  subdivisions  2  and  3  of 
section  370  of  the  Code  of  Civil  Procedure,  in  which  a  wife 
may  be  sued  alone.  But  here  the  complaint  itself  alleging,  as 
it  does,  that  the  husband  is  joined  because  he  is  the  husband 
of  appellant,  negatives  the  idea  that  the  case  falls  within 
either  of  those  exceptions  to  the  rule  requiring  the  husband 
to  be  joined;  hence  the  presumption  mentioned  cannot  be 
entertained. 

The  judgment  is  reversed. 

Zooky  J.y  pro  iem.,  and  Beasly,  J.,  pro  tem.,  concurred. 


[dT.  No.  2420.     PSrst  Appellate  Disttict-nJuly  10,  1918.] 

W.  R.  GORDON,  Respondent,  v.  RANSOME-CRUMMEY 
COMPANY  (a  Corporation),  Appellant. 

Street  Law — Reoulartty  of  PRocEEDiNas — Issuance  of  Bonds — Con- 
OLUSIVB  Evidence. — In  street  improvement  proceedings,  where  there 
is  an  evident  attempt  in  good  faith  to  comply  with  the  statute, 
and  such  substantial  compliance  therewith  that  no  one  has  suffered 
from  lack  of  strict  compliance,  the  issuance  of  bonds  is  conclusive 
evidence  of  the  regularity  of  the  jurisdictional  proceedings. 

Id. — Posting  of  Notices — Issuance  of  Bonds — Cure  of  Trifling  De- 
fect.— In  view  of  section  66  of  fhe  Improvement  Act  of  1911 
(Stats.  1911,  p.  730),  a  defect  in  the  posting  of  two  notices  of  the 
passage  of  the  resolution  of  intention,  in  that  they  were  posted  309 
feet  4  inches  apart  instead  of  three  hundred  feet,  as  required  hj 
section  5  of  the  act,  is  cured  by  the  issuance  of  bonds. 

Id. — Notices  of  Improvement — Posting — Sufficiency  of  Affidavit.— 
An  affidavit  as  to  completion  of  posting  of  the  notice  of  improve- 
ment stating  that  the  affiant  had  actually  posted  the  notice  on  the 
street  to  be  improved  to  a  certain  line,  which  line  did  not,  however, 
mark  the  termination  of  the  improvement^  is  sufficient  where  it  was 
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also  stated  in  the  affidavit  that  affiant  "posted  said  notices  con> 
spicuouslj  along  the  line  of  said  contemplated  work  or  improve* 
ment  at  not  more  than  three  hundred  feet  in  distance  apart  and  not 
less  than  three  in  all,  and  when  the  work  waa  to  be  done  upon  an 
entire  crossing  or  anj  part  thereof,  in  front  of  each  quarter  block 
liable  to  be  assessed." 

Id. — Completion  of  Posting  of  Notices — SumciENcr  or  Affidavit. — 
An  affidavit  stating  "that  affiant  posted  said  notices  as  herein  speci- 
fied on  the  25th  day  of  May,  A.  D.  1911,"  is  a  sufficient  statement 
that  the  posting  was  "completed"  on  such  date,  as  required  bj  sec- 
tion 5  of  the  act. 

Id. — Liberal  Construction  of  Act  of  1911. — The  Improvement  Act 
of  1911  by  its  own  provisions  is  to  be  liberally  construed  to  the  end 
that  its  purposes  may  be  effected  (Stats.  1911,  p.  768,  sec  82), 
and  the  provisions  regarding  the  posting  of  notices  and  the  like 
are  to  be  read  in  the  light  of  the  purposes  to  be  accomplished. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  IL  P.  Soto,  for  Appellant 

Prank  J.  Gordon,  and  Willes  Whitmore,  for  Respondent. 

BEASLY,  J.,  pro  tern. — The  questions  in  this  case  arise 
out  of  the  sale  of  certain  property  of  the  plaintiff  to  pay 
certain  street  assessment  bonds  which  were  issued  by  the 
city  of  Oakland  in  a  proceeding  taken  by  it  under  the  Im- 
provement Act  of  1911.  (Stats.  1911,  p.  730.)  The  plaintiff 
brought  an  action  to  quiet  title  against  the  defendant,  and 
the  defendant  answered,  admitting  that  it  asserted  an  in- 
terest in  the  real  estate  described  in  the  complaint,  and 
filed  a  cross-complaint,  in  which  it  set  up  all  the  pro- 
ceedings leading  up  to  the  issuance  of  the  bonds  men- 
tioned. Without  going  further  into  the  pleadings  in  this 
case  it  may  be  said  that  the  correctness  of  the  lower  court's 
judgment  quieting  the  plaintiff's  title  to  the  land  depends 
upon  the  validity  of  the  street  improvement  proceedings. 

The  first  point  made  by  plaintiff  against  these  proceedings 
is  that  the  notice  of  the  passa.^e  of  the  resolution  of  inten- 
tion, required  by  section  5  cf  the  Street  Improvement  Act  of 
1911  to  be  posted  at  intervals  of  not  more  than  three  hundred 
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feet  in  distance  apart  along  the  line  of  the  contemplated 
improvement,  was  not  so  posted,  in  this,  that  two  of  these 
notices  had  an  interval  of  309  feet  4  inches  instead  of  three 
hundred  feet  between  them. 

Section  66  of  the  Improvement  Act  of  1911  provides  that 
bonds  issued  under  the  act  shall  by  their  issuance  be  con- 
clusive evidence  of  the  regularity  of  all  proceedings  lead- 
ing thereto  under  the  act.  It  is  contended  by  the  attorney 
for  the  defendant  that  the  defect  in  the  posting  of  the  notices 
above  referred  to  is  cured  by  the  issuance  of  the  bonds  in 
pursuance  of  section  66  of  the  act  just  quoted.  On  the 
other  hand,  the  respondent  contends  that  the  defect  is  juris- 
dictionaly  and  that  a  strict  compliance  with  the  statute  as 
to  posting  was  necessary  to  give  the  council  authority  to 
take  further  steps  in  the  proceeding,  and  that,  being  juris- 
dictional, the  defect  could  not  be  cured  by  the  issuance  of  the 
bonds,  or  affected  in  any  way  by  the  so-called  "conclusive 
evidence"  provisions  of  section  66  of  the  act 

The  whole  question  of  the  construction  to  be  placed  on 
such  curative  provisions  as  section  66  was  discussed  and,  the 
profession  of  the  law  hoped,  finally  settled,  so  that  no  ques- 
tion thereon  could  ever  thereafter  be  made,  by  the  decision 
in  the  case  of  Chase  v.  Trout,  146  Cal.  350,  [80  Pac.  81] ;  but 
it  seems  that  the  carelessness  of  city  oflRcials  and  the  in- 
genuity of  counsel  will,  in  spite  of  the  very  clear  and  definite 
language  of  that  case,  still  raise  plausible  objections  to  the 
jurisdictional  steps  taken  by  city  councils  in  street  improve- 
ment proceedings;  and  such  has  happened  in  this  case. 
The  supreme  court,  in  CJuise  v.  Trout,  said  that  **the  resolu- 
tion of  intention  is  the  first  step  in  the  proceeding.  It  has  to 
be  published,  and  it  is  by  meaus  of  such  publication  and  the 
notice  thereafter  given  which  refers  to  it  for  particulars  that 
the  council  acquires  jurisdiction.  It  is  a  part  of  the  'due 
process  of  law,'  required  by  the  constitution,  and  want  of 
which  cannot  be  cured  or  waived  by  the  legislature."  To 
this  statement  of  the  law — which  must  be  held  to  apply  to 
the  posting  of  this  notice  as  well  as  the  publication  of  the 
resolution  of  intention — Mr.  Justice  Shaw,  in  the  opinion  of 
the  court,  added  this  significant  sentence:  ** There  must  be 
a  substantial  compliance  with  the  provisions  of  the  act  in 
regard  to  this  preliminary  process." 
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From  that  case  and  the  case  of  Ramish  v.  Hartwell,  126 
Cal.  443,  [58  Pac.  920],  we  understand  that  where,  as  here, 
there  is  an  evident  attempt  in  good  faith  to  comply  with  the 
statute,  and  such  substantial  compliance  therewith  that  no 
one  has  suffered  from  lack  of  strict  compliance,  the  issuance 
of  the  bonds  is  conclusive  evidence  of  the  regularity  of  the 
jurisdictional  proceedings.  In  other  words,  it  cures  such  a 
trifling  and  inconsequential  defect  in  the  posting  as  here 
appears.  This  is  within  the  spirit,  and,  indeed,  the  letter,  of 
the  rule  in  Chase  v.  Trout,  We  will  not  attempt  to  formu- 
late a  general  rule  as  to  what  will  constitute  substantial 
compliance  with  the  statute  upon  this  matter;  but  in  this 
case  it  would  be  trifling  with  justice  to  say  that  this  proceed- 
ing, covering  as  it  did  a  lengthy  street  improvement,  and 
upon  the  validity  of  which  thousands  of  dollars'  worth  of 
street  improvement  bonds  may  perchance  depend,  should  be 
set  aside  because  one  of  the  notices  was  posted  nine  feet 
four  inches  farther  away  from  the  next  one  than  it  should 
have  been. 

The  next  attack  on  the  proceeding  is  based  on  the  insuffi- 
ciency of  the  affidavit  of  the  completion  of  posting  of  the 
notice  of  improvement.  The  law  provides  that  "upon  the 
completion  of  the  posting  of  the  notice  of  the  improvement 
the  superintendent  of  streets  shall  forthwith  cause  to  be 
filed  in  the  office  of  the  city  clerk  an  affidavit  stating  the 
fact  of  the  completion  of  the  posting  of  such  notice  and  the 
date  of  such  completion,  and  thereafter  all  persons  shall  be 
deemed  to  have  notice  of  the  date  of  the  completion  of  the 
posting."  The  affidavit  filed  in  the  present  case  stated  that 
the  affiant  had  actually  posted  the  notice  of  improvement 
mentioned  in  the  resolution  of  intention  on  Congress  Avenue 
(the  street  to  be  improved)  **from  the  southeastern  line  of 
High  Street  to  a  line  parallel  to  and  distant  70  feet  north- 
westerly from  the  southeastern  line  of  Cortland  Avenue,  all  as 
described  in  and  in  compliance  with  resolution  of  intention 
No.  38,146."  The  work  on  Congress  Avenue  was  to  be  done 
not  only  to  the  line  thus  described  70  feet  from  Cortland 
Avenue,  but  also  upon  other  parts  of  Congress  Avenue;  so 
that  if  the  foregoing  statement  in  the  affidavit  were  all  that 
it  contained,  there  would  be  no  showing  that  the  notices 
were  posted  along  the  entire  line  of  the  contemplated  work; 
J)ut  following  the  above-quoted  portion  of  the  affidavit  wa« 
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the  statement  that  affiant  ''posted  said  notices  conspicuously 
along  the  line  of  said  contemplated  work  or  improvement 
at  not  more  than  three  hundred  feet  in  distance  apart  and 
not  less  than  three  in  all,  and  when  the  work  was  to  be  done 
upon  an  entire  crossing  or  any  part  thereof,  in  front  of  each 
quarter  block  liable  to  be  assessed."  This  latter  quoted 
statement  is  in  the  exact  language  of  the  statute  providing 
for  the  posting  of  the  notice.  The  statements  are  not  in- 
consistent with  the  posting  on  that  part  of  Congress  Avenue 
southeasterly  from  the  line  of  Cortland  Avenue;  both  state- 
ments may  be  true ;  and  it  seems  to  us  that  that  part  of  the 
affidavit  which  describes  the  posting  of  the  notices  as  having 
been  done  to  the  line  seventy  feet  northwesterly  of  Cortland 
Avenue  must  be  read  in  the  light  of  the  further  statement 
in  the  affidavit  which,  if  it  stood  alone,  would  be  sufficient 
to  show  the  posting  of  the  notices  along  the  line  of  the 
contemplated  work  as  provided  in  section  5  of  the  act.  This 
is  particularly  true  in  view  of  the  fact  that  it  was  the  duty 
of  the  council,  before  proceeding  further  with  this  work,  to 
find  the  fact  of  the  posting  of  these  notices,  and  that  it  found 
this  fact  apparently  from  this  affidavit,  thus  putting  a  con- 
struction thereon.  It  seems  to  us  that  this  finding  of  the 
council  is  by  parity  of  reasoning  within  the  principle  laid 
down  in  TUion  v.  Russek,  171  Cal.  731,  [154  Pac.  860],  in 
regard  to  an  affidavit  of  diligence,  in  which  the  supreme  court 
held  that  the  sufficiency  of  such  an  affidavit  being  a  subject 
for  the  determination  of  the  court  in  which  the  validity  of 
the  proceedings  was  in  issue,  the  court's  conclusion  would  not 
be  overturned  where  it  had  ruled  upon  the  affidavit  and  held 
it  to  be  sufficient. 

A  further  criticism  is  made  of  this  affidavit.  The  statute 
provides  that  this  affidavit  must  state  the  fact  of  the  comple- 
tion of  the  posting  of  the  notices,  and  the  date  of  such  com- 
pletion, and  that  thereafter  all  persons  shall  be  deemed 
to  have  notice  of  the  date  of  the  completion  of  such  posting. 
The  statement  in  the  affidavit  bearing  upon  this  subject  is 
**that  affiant  posted  said  notices  as  herein  specified  on  the 
twenty-fifth  day  of  May,  A.  D.  1911.''  It  will  be  noted 
that  the  affidavit  does  not  state  categorically  and  in  the 
language  of  the  statute  that  the  twenty-fifth  day  of  May, 
1911,  was  the  date  of  the  completion  of  the  posting,  nor  does 
it  use  the  word  "completed"  in  relation  to  the  posting  of  the 
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notices  at  all.  Counsel  for  the  respondent  contends  with 
much  earnestness  that  the  property  owners  having  the  right 
to  protest  at  any  time  within  fifteen  days  after  the  date  of 
the  completion  of  the  posting  of  these  notices  against  the 
proposed  work,  could  ascertain  the  time  within  which  they 
were  to  protest  in  only  one  way,  namely,  by  an  examination 
of  this  affidavit;  and  claims  that  the  information  required 
to  enable  them  to  know  the  time  within  which  they  could  pro- 
test, namely,  the  date  of  the  completion  of  the  posting,  is 
not  contained  in  the  affidavit,  so  that  the  time  for  protest  has 
not  yet  run,  or  in  any  event,  that  the  council  acquired  no 
jurisdiction  to  proceed  further  with  the  work. 

Construction  of  documents  such  as  this  affidavit  must  be 
reasonable  and  sensible;  and  it  seems  to  us  that  no  persons 
reading  this  affidavit,  in  which  it  is  stated  that  these  notices 
were  posted  on  the  twenty-fifth  day  of  May,  1911,  could 
come  to  any  other  conclusion  or  construe  the  affidavit  as 
meaning  anything  else  than  that  the  work  of  posting  these 
notices  was  completed  on  that  day.  The  language  of  the 
affidavit  is  equivalent  to  a  statement  that  the  notices  were 
all  posted  on  the  twenty-fifth  day  of  May,  1911,  which  could 
only  mean  that  the  posting  was  completed  on  that  day.  It 
seems  to  us  that  the  fact  of  completion  appears  sufficiently 
from  this.  If,  then,  it  be  so  conceded,  it  seems  to  us  that  the 
defect,  if  defect  it  is,  falls  within  the  rule  of  Chase  v.  Trout, 
supra,  that  a  substantial  compliance  with  the  statute  con- 
fers jurisdiction  upon  the  council. 

It  may  be  said  in  passing  that  this  proceeding  involving 
the  improvement  of  a  long  street,  an  expensive  public  work, 
which  has  been  completed,  should  not  be  overturned  on  ac- 
count of  these  defects  in  the  proceeding.  The  Improvement 
Act  of  1911  by  its  own  provisions  is  to  be  liberally  construed 
to  the  end  that  its  purposes  may  be  effected  (Stats.  1911, 
p.  768,  sec.  82) ;  and  as  with  the  Vrooman  Act,  so  with  this 
act,  **the  provisions  regarding  the  posting  of  notices  and 
the  like  are  to  be  read  in  the  light  of  the  purposes  to  be 
accomplished."  {Eavgawout  v.  Percit^al,  161  Cal.  491, 
[Ann.  Cas.  1913D,  115,  119  Pac.  649].)  No  person  can 
doubt  that  any  property  owner  who  may  have  read  the 
affidavit  of  posting  knew  therefrom  that  his  time  for  pro- 
testing began  to  run  at  the  time  stated  in  that  affidavit, 
namely,  on  the  twenty-fifth  day  of  May,  1911 ;  nor  can  we  be 
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persuaded  that  any  property  owner  waa  injured  by  the  extra 
distance  of  nine  feet  four  inches  between  two  of  the  notices 
that  were  posted  along  the  line  of  this  work. 
The  judgment  is  reversed. 

Kerrigan,  J.,  and  Zook,  J.,  pro  tern.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied 
by  the  supreme  court  on  September  5,  1918, 


[CiT.  No.  2441.    FIret  Appellate  District.— July  11,  1918.] 

WILLIAM  A.  TULLOH,  Appellant,  v.  E.  J.  BOYCE 
et  al..  Defendants;  BERNICE  ALSTON  et  al.,  Inter- 
veners and  Respondents. 

Mechanics'  Liens — Continuance  of  Lien  Pendente  Lite— Lis  Pen- 
dens.— ^Where  an  action  for  tlie  foreclosure  of  a  mechanic's  lien 
is  commenced  within  the  ninety-day  period  provided  by  section  1190 
of  the  Code  of  C^vil  Procedure,  the  lien  continues  during^  the  pen- 
dency of  the  action,  and  it  is  not  essential  to  file  a  notice  of  lis 
pendens  in  order  to  preserve  the  lien  as  against  purchasers  pending 
suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  motion  to 
vacate  and  enter  a  different  judgment.  Wm.  S.  Wells, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  W.  Sawyer,  for  Appellant. 

W.  B.  Rinehart,  for  Respondents. 

KERRIGAN,  J. — This  is  an  action  to  foreclose  a  me- 
chanic's lien.  The  appeal  is  from  the  judgment  in  favor  of 
the  interveners  and  against  the  plaintiff,  and  from  an  order 
denying  plaintiff's  motion  to  vacate  the  judgment  and  con- 
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elusions  of  law,  and  to  enter  a  different  judgment  and  con- 
clusions of  law  upon  the  same  findings. 

The  plaintiff  was  the  contractor  and  lien  claimant.  The 
defendants  were  the  owners  of  the  property  when  the  work 
was  done,  the  lien  filed,  and  the  action  commenced.  The 
interveners  were  the  purchasers  of  the  property  pendente 
lite.  The  claim  of  lien  was  filed,  as  provided  in  section  1187 
of  the  Code  of  Civil  Procedure,  in  due  time  in  the  recorder's 
oflRce,  the  action  to  foreclose  the  same  being  commenced 
within  ninety  days  thereafter,  and  the  sole  question  pre- 
sented on  the  appeal  is.  Does  a  party  who  in  due  time  re- 
cords a  sufiicient  and  valid  mechanic's  lien,  have  to  record 
a  notice  of  lis  pendens  upon  the  foreclosure  of  that  lien  in 
order  to  charge  and  hold  the  property  against  purchasers 
pendente  lite? 

Section  1190  of  the  Code  of  Civil  Procedure,  specifying  the 
time  of  continuance  of  a  mechanic's  lien,  in  part  then  read: 
**No  lien  provided  for  in  this  chapter  binds  any  building, 
mining  claim,  improvement,  or  structure  for  a  longer  period 
than  ninety  days  after  the  same  has  been  filed,  unless  pro- 
ceedings be  commenced  in  a  proper  court  within  that  time 
to  enforce  the  same."  By  implication  this  provision  plainly 
means  that  when  proceedings  to  foreclose  the  lien  are  com- 
menced within  the  time  designated,  the  lien  continues,  render- 
ing it  unnecessary  to  file  a  notice  of  the  pendency  of  the 
action. 

The  authorities  sustain  this  view.  In  the  case  of  Empire 
Land  &  Canal  Co.  v.  Erigley,  18  Colo.  388,  [33  Pac.  153. 
155] — where  the  statute  providing  for  the  filing  of  a  me- 
chanic's lien  and  its  foreclosure  is  similar  to  ours  (reading 
that  the  lien  should  not  hold  the  property  longer  than  six 
months  after  filing  the  claim  unless  an  action  to  enforce  the 
same  be  commenced  within  time) — it  was  held  that  a  pur- 
chaser or  encumbrancer  of  property  upon  which  a  mechanic's 
lien  has  been  filed  is  charged  with  notice  thereof  by  virtue 
of  the  mechanic's  lien  statute  itself,  without  the  filing  of  a 
notice  of  lis  pendens.  Upon  this  point  the  Colorado  court 
said:  ** Considering  the  design  of  these  statutes  we  are  of 
the  opinion  that  it  is  not  necessary  to  file  a  notice  of  lis 
pendens  in  an  action  to  foreclose  a  mechanic's  lien.  The 
mechanic's  lien  statute  prescribes  the  kind  of  notice  to  be 
filed  by  the  claimants  of  such  liens,  and  no  additional  notice 
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is  necessary.  ...  It  is  true  that  the  statute  provides  the 
lien  shall  not  hold  the  property  for  a  longer  period  than 
six  months,  unless  an  action  shall  within  that  time  be  com- 
menced to  enforce  the  same.  But  this  is  equivalent  to  an 
affirmative  declaration  that  the  lion  shall  hold  the  property 
for  a  longer  period  than  six  months  when  an  action  is  com- 
menced within  that  time  to  enforce  the  same." 

In  Boisot  on  Mechanic's  Lien,  section  593,  page  620,  the 
author  states:  **It  is  not  necessary,  in  the  absence  of  express 
statutory  direction,  to  file  a  notice  of  lis  pendens  in  order  to 
preserve  the  lien  as  against  purchasers  pending  suit." 
And  in  Bloom  on  Law  of  Mechanics'  Liens,  page  601,  section 
G58,  we  read:  ** Contrary  to  the  general  rule  it  has  been  held 
that  a  purchaser  or  encumbrancer  of  property  upon  which  a 
claim  of  mechanic's  lien  is  filed  and  suit  is  brought  to  fore- 
close the  same,  is  chargeable  with  notice  by  virtue  of  the 
mechanic's  lien  without  the  necessity  of  filing  a  lis  pendens,*' 

It  results  from  the  foregoing  that  the  trial  court  was  in 
error  in  entering  judgment  in  favor  of  the  interveners  and 
in  denying  plaintiff's  motion  above  described.  The  judg- 
ment and  order  are,  therefore,  reversed. 

Zook,  J.,  pro  tern.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  6,  1918,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT. — In  denying  a  hearing  in  this  court  we  deem 
it  proper  to  say  that  we  are  in  entire  accord  with  the  opinion 
of  that  court  in  so  far  as  it  holds  that  filing  of  a  notice  of  lis 
pendens  is  not  essential  to  a  continuance  of  the  lien.  By  rea- 
son of  the  commencement  of  the  action  to  enforce  the  lien 
within  the  ninety  days,  the  lien  continues  during  the  pend- 
ency of  the  action,  in  view  of  the  provisions  of  section  1190 
of  the  Code  of  Civil  Procedure.  Further  than  this,  it  is  not 
essential  to  go  on  this  appeal. 

The  application  for  a  hearing  in  this  court  is  denied. 
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[dr.  No.  2271.    Seeond  AppeDate  District— Jolj  11,  1918.] 

NATHAN  COHN,  Respondent,  v.  CARLIN  Q.  SMITH  et  al., 

Appellants. 

Husband  and  Wopb— Pbopkktt  Acquibxd  zn  Wire's  Kaui — Pusuicp- 
TION — EviDENGi. — The  preeumption  that  property  acquired  in  the 
name  of  the  wife  is  her  separate  property  is  not  conelusiTe,  and 
where  the  question  of  ownership  is  iuToIved,  the  court  is  entitled  to 
receive  and  consider  any  competent  evidence  which  tends  to  dis- 
close the  manner  of  acquisition  of  the  property,  and  from  the  acts 
and  conduct  of  the  husband  determine  whether  the  transaction 
whereby  the  property  was  conveyed  to  her  constituted  a  gift. 

Id. — AcnoN  on  Buildino  Bond— Husband's  Ownebship — ^Estoppel. — 
In  an  action  on  a  building  contractor's  bond,  where  it  is  shown 
that  the  contract  for  the  erection  of  the  building  was  entered  into 
with  the  husband  as  owner,  although  the  record  title  was  in  the  name 
of  the  wife,  and  he  as  owner  expended  his  money  for  the  building, 
the  obligors  named  in  the  bond  are  estopped  from  denying  the  hus- 
band's ownership,  since  as  to  them  he  should  conclusively  be  pre- 
sumed to  be  the  real  party  in  interest. 

Id. — Depensk  op  Lien  Claims— Attorney's  Pees — Reooveet  on  Bond. 
Where  a  building  contract  has  been  abandoned  and  the  building 
completed  by  the  owner  aa  permitted  by  the  contract,  the  owner 
in  an  action  on  the  bond  may  recover  money  paid  for  attorney's  fees 
in  defending  actions  to  recover  upon  lien  claims. 

Id. — Actual  Payment  op  Attorneys'  Fees — ^Rioht  to  Recovery  not 
Appegted  by. — The  fact  that  a  part  of  the  attorney's  fees  for  which 
compensation  had  been  allowed  in  the  judgment  had  not  been  ac- 
tually paid  does  not  affect  the  owner's  right  to  recover  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Wiseman  Macdonald,  for  Appellants. 

Kenton  A.  Miller,  for  Respondent. 

CONRET,  P.  J.— The  plaintiflP,  as  owner  of  two  lots  in  tho 
city  of  Los  Angeles,  entered  into  a  contract  with  the  defend- 
ant Carlin  G.  Smith,  as  contractor,  for  the  construction  of  a 
building  on  said  lots.    At  the  same  time  the  contractor  as 
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principal,  and  the  other  two  defendants  as  sureties,  executed 
a  bond  to  the  plaintiff  as  owner.  The  conditions  of  the  bond 
were  that  the  contractor  ''shall  keep  and  strictly  perform  all 
the  covenants  and  agreements  of  the  contract  by  him  to  be 
kept  and  performed  and  shall  on  or  before  thirty-five  days 
after  the  acceptance  of  said  building  on  completion  of  said 
contract  cancel  and  release  the  said  building  and  premises 
from  all  claims  of  liens  that  may  have  accrued  against  the  same 
in  and  from  the  performance  of  said  contract,  and  shall  save 
said  owner  free  and  harmless  from  all  damage  therefrom,  all 
as  in  said  contract  provided."  The  judgment  covers  items 
allowed  as  damages  for  delay  in  completion  of  the  building, 
and  compensation  on  account  of  attorney's  fees  and  costs  in- 
curred by  the  plaintiff  in  actions  brought  for  the  foreclosure 
of  certain  liens  growing  out  of  the  performance  of  the  con- 
tract.   From  that  judgment  the  defendants  appeal. 

The  defendants  in  their  answers  alleged  that  the  plaintiff 
was  not  at  the  time  said  bond  was  given,  nor  was  he  at  any 
time  subsequent  thereto  up  to  and  including  the  time  of  bring- 
ing this  action,  the  owner  of  the  land  on  which  the  buildings 
'were  constructed,  or  of  the  buildings  erected  thereon.  The 
court  found  that  these  allegations  were  not  true.  Appellants 
contend  that  this  finding  is  not  supported  by  the  evidence, 
imd  that  the  plaintiff  is  not  the  real  party  in  interest,  and 
therefore  is  not  entitled  to  maintain  this  action.  At  the  trial 
of  the  case  it  was  stipulated  that  during  all  of  said  time  the 
record  title  to  the  property  described  in  the  contract  was,  by 
virtue  of  a  deed  from  a  third  person,  in  the  name  of  Fannie 
Cohn,  wife  of  the  plaintiff.  The  plaintiff  testified  that  when 
the  lots  were  purchased  he  gave  his  personal  check  for  the 
price  paid,  and  that  his  wife  did  not  pay  anything  for  Ihera, 
and  did  not  pay  anything  to  the  plaintiff  for  them  when  the 
property  was  placed  in  her  name;  and  that  he  did  not  intend 
to  give  the  property  to  her.  He  further  stated  that  he  paid 
for  everything  connected  with  these  two  buildings  and  that 
she  did  not  pay  anything  for  their  construction. 

It  is  our  opinion  that  the  court's  finding  is  sustained  by  the 
evidence.  The  lots  having  been  acquired  in  the  name  of 
Pannie  Cohn  were  presumptively  her  separate  property,  but 
this  was  not  a  conclusive  presumption.  The  court  was  en- 
titled to  receive  and  consider  any  competent  evidence  whic*h 
tended  to  disclose  the  manner  of  acquisition  of  the  property, 
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and  from  the  acts  and  conduct  of  the  husband  determine 
whether  the  transaction  whereby  the  property  was  conveyed 
to  the  plaintiff's  wife  constituted  a  gift  to  her.  (KUlian  v. 
Kalian,  10  Cal.  App.  312,  [101  Pac.  806].) 

We  are  further  of  the  opinion  that  the  defendants  are  es- 
topped to  deny  plaintiff's  ownership  of  said  property.  The 
plaintiff  entered  into  the  contract  as  owner,  and  as  owner  ex- 
pended his  money  for  the  buildings.  The  giving  of  this  bond 
was  part  of  the  inducement  to  him  for  entering  into  the  con- 
tract. The  obligors  named  in  the  bond  should  not  now  be 
heard  to  deny  his  title  and  thereby  escape  their  liability.  As 
to  them  he  should  conclusively  be  presumed  to  be  the  real 
party  in  interest. 

The  building  contract  contained  the  following  paragraph : 
** Sixth:  Should  the  contractor  at  any  time  during  the  progress 
of  said  works,  refuse  or  neglect  to  supply  a  sufficiency  of  mate- 
rials or  workmen,  the  owner  shall  have  the  power  to  provide 
materials  and  workmen  (after  three  days'  notice  in  writ- 
ing given)  to  finish  the  said  works,  and  the  reasonable  ex- 
penses thereof  shall  be  deducted  from  the  amount  of  said  con- 
tract price."  The  court  found  that  the  contractor  at  a  stated 
time  abandoned  said  buildings  and  thereafter  refused  to  fur- 
nish material  or  labor  therefor;  and  that  the  work  was  com- 
pleted by  the  owner  after  due  notice  to  the  contractor  in  ac- 
cordance with  the  contract  Appellants  claim  that  the  notice 
required  by  the  contract  was  not  given,  and  that  without  giv- 
ing notice  to  the  contractor  the  plaintiff  wrongfully  took  pos- 
session of  the  premises  and  ejected  the  contractor  therefrom ; 
that  thereby  the  sureties  on  the  bond  were  released  from  their 
obligation.  Edelman  and  Barnett  were  the  architects  named 
in  the  contract,  under  whose  direction  and  supervision  and 
subject  to  whose  approval  the  work  was  to  be  done.  Mr.  Bar- 
nett testified  that  at  the  time  the  contractor  ceased  to  work, 
Barnett,  acting  for  the  owner,  served  upon  the  contractor  a 
written  notice  notifying  him  to  finish  the  buildings.  The  so- 
called  notice  was  produced  in  evidence  by  the  plaintiff;  not 
the  paper  served  on  the  contractor,  but  the  copy  retained  by 
the  architects.  This  copy,  which  was  signed  by  the  contractor 
only,  purports  to  be  a  stipulation  between  Edelman  and  Bar- 
nett, architects,  and  Smith,  contractor,  and  sets  forth  certain 
items  of  work  which  must  be  done  before  the  architects  will 
accept  the  buildings.    The  stipulation  then  states  that  **if  the 
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hereinabove  mentioned  items  are  not  finished  within  three 
days,  then  the  said  architects  shall  have  the  privilege  of  com- 
pleting the  same,  paying  the  necessary  expenses  thereof,"  etc. 
The  copy  retained  by  the  contractor  was  not  signed.  About 
one  week  later,  the  contractor  having  failed  to  proceed  with 
the  work,  the  architects,  under  instructions  from  the  owner, 
proceeded  to  complete  the  buildings.  Upon  these  facts  appel- 
lants base  their  contention  as  stated.  We  think  that  the  stip- 
ulation was  in  substance  a  notice  in  writing  within  the  terms 
of  the  contract  Although  not  signed  by  the  owner,  it  was 
given  by  his  authority  and  was  accepted  by  the  contractor  as 
the  equivalent  of  a  signed  notice  and  as  being  in  fact  a  notice 
in  writing.  Under  these  circumstances  the  mere  failure  of 
the  owner  to  sign  the  written  notice  does  not  operate  to  pre- 
vent it  from  being  a  notice  in  writing.  The  acts  of  the  owner, 
in  proceeding  upon  the  theory  that  such  notice  had  been  given 
as  required  by  the  contract,  did  not  constitute  any  substan- 
tial alteration  of  the  obligations,  rights,  or  remedies  of  the 
parties.  Therefore  we  hold  that  there  was  nothing  in  the 
facts  shown  which  operated  to  exonerate  the  sureties  from  the 
obligations  of  their  bond. 

It  is  next  suggested  by  appellants  that  the  plaintiff  was  not 
justified  in  paying  attorney's  fees  in  defending  actions  to  re- 
cover upon  lien  claims  filed  against  the  premises  on  which 
these  buildings  were  constructed,  and  that  such  expenditures 
do  not  fall  within  the  terms  of  the  bond.  As  found  by  the 
court,  lien  claims  were  filed  by  numerous  laborers  and  mate- 
rialmen, and  actions  were  prosecuted  to  foreclose  those  liens. 
The  contractor  having  failed  to  defend  the  actions,  or  to  re- 
lease, cancel,  or  discharge  the  liens,  it  became  necessary  for 
the  plaintiff  to  employ  counsel,  and  he  did  employ  counsel,  to 
defend  said  actions.  The  amount  of  money  in  the  hands  of 
the  owner  applicable  to  the  contract  price  was  less  than  the 
amount  of  these  lien  claims.  In  order  to  secure  a  determina- 
tion of  the  amount  that  he  must  pay  in  order  to  release  the 
liens,  the  owner  had  to  prove  how  much  he  had  reasonably  ex- 
pended for  the  completion  of  the  buildings  after  the  abandon- 
ment of  the  contract  by  the  contractor,  and  he  was  entitled  to 
have  the  rights  of  the  lienors  established  by  decree  of  court. 
"The  contractors  failing  to  perform  their  covenant,  plaintiff's 
only  course  of  safety  was  to  secure  a  release  of  his  property 
by  proceedings  in  court.    To  accomplish  this  result  it  was 
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necessary  to  employ  an  attorney  to  represent  him  in  sach  ac- 
tions as  were  brought  to  enforce  the  liens."  The  reasonable 
amount  paid  to  his  attorneys  for  those  services  was  a  direct 
and  proximate  damage  resulting  from  the  contractor's  breach 
of  his  contract,  and  of  a  covenant  thereof  for  which  the  bond 
was  security.  (Klokke  v.  Raphael,  8  Cal.  App.  1,  [96  Pac 
392] ;  TaUy  v.  Oandhl,  151  Cal.  418,  [90  Pac.  1049] ;  Bird  v. 
American  Surety  Co.  of  New  York,  175  CaL  625,  [166  Pac 
1009].)  If,  as  claimed  by  appellants,  Alcatraz  etc.  Assn.  v. 
United  States  Fidelity  etc.  Co.,  3  Cal.  App.  338,  [85  Pac 
156],  and  GroivaU  v.  Pacific  Surety  Co.,  21  Cal.  App.  185, 
[131  Pac.  73],  are  in  conflict  with  the  supreme  court  decisions 
cited  above,  th^  must  yield  to  the  superior  authority  of  those 
decisions. 

The  fact  that  a  part  of  the  attorney  fees  for  which  compen- 
sation has  been  allowed  in  the  judgment  has  not  been  actually 
paid  by  the  plaintiff  does  not  affect  his  right  to  recover  there- 
for.    {Henne  v.  Summers,  23  CaL  App.  763,  [139  Pac  907].), 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  5, 1918. 


[CiT.  No.  2545.    Second  Appellata  Dittriet— July  11,  1918.] 

OTTILIB    C.    MUELLER,    Respondent,   v.    NEAVAS 
MOUREN,  as  Administratrix,  etc.,  Appellant. 

AonoN  FOR  Services  —  Reason  able  Value — Payment — Insutfioienoi 
OF  Findings. — In  an  action  to  recover  for  services  rendered,  whera 
by  the  pleadings  the  reasonable  value  of  the  services  and  the  qnea- 
tion  of  payment  are  made  the  chief  issues,  and  no  finding  is  made 
as  to  the  reasonable  value  of  the  services  other  than  that  plaintiff 
worked  "at  the  rate  of  thirty-five  dollars  a  week/'  and  no  finding 
at  all  is  made  on  the  issue  of  payment,  the  judgment  in  plaintiff*! 
favor  is  not  supported  by  the  findings. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Russ  Avery,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Q.  Ritter,  and  Sarau  &  Thompson,  for  Appellant 

John  Munro,  and  H.  S.  Laughlin,  for  Respondent 

SHAW,  J. — Appeal  by  defendant  from  a  judgment  rendered 
5n  favor  of  plaintiff,  who  sought  to  recover  for  services  alleged 
to  have  been  rendered  by  her  as  a  trained  nurse  for  defend- 
ant's intestate  at  his  special  instance  and  request,  the  reason- 
able value  of  which  services  she  alleged  to  be  $983.90,  all  of 
which  it  is  alleged  remained  unpaid.  The  answer,  among 
other  things,  denied  that  the  reasonable  value  of  the  services 
alleged  to  have  been  performed  by  plaintiff  was  $983.90  or  of 
any  value  whatsoever,  and  denied  that  the  same  or  any  part 
thereof  remained  unpaid. 

Upon  the  pleadings  the  reasonable  value  of  the  services  ren- 
dered plaintiff  was  one  of  the  chief  issues  which  the  court  was 
called  upon  to  determine.  No  finding,  however,  was  made 
thereon,  other  than  that  she  **  worked  .  .  .  nursing  ...  at 
the  rate  of  $35  a  week";  hence  we  are  left  without  informa- 
tion as  to  the  ** reasonable  value"  of  her  services.  Neither  is 
there  any  finding  as  to  whether  plaintiff  had  been  fully  paid, 
as  alleged  in  the  answer.  Since,  in  our  opinion,  the  findings 
do  not  support  the  judgment,  it  is  unnecessary  to  discuss  the 
sufficiency  of  the  evidence  to  justify  the  findings,  as  to  which 
there  seems  to  be  some  merit  in  the  contention  made  by  appel- 
lant. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred, 

•7  0»1.  App.— 4» 


Digiti 


zed  by  Google 


770  Alsaoa  v.  Hart.  [37  Cal.  App. 


[Civ.  No.  1766.    Third  Appellate  District.— July  12,  1918.] 

BAPTISTA  ALSAQA,  AppeUant,  v.  CHARLES  F.  HART, 

Respondent 

Claim  and  Deuvebt  —  Plaintiit*8  Ownership  of  Cattle  —  Transac- 
tion Between  Plaintiff  and  Third  Party  —  Pleading — Aobxb- 
ICENT  TO  Selu — In  an  action  in  claim  and  delivery  to  recover  the 
possession  of  six  head  of  cows,  the  plaintiff  was  not  entitled  to  re- 
cover on  the  theory  that  he  was  the  o?mer  thereof,  where  he  alleged 
a  transaction  between  himself  and  a  third  party  by  the  terms  of 
which  he  sold  to  thb  latter  eight  head  of  horses,  and  the  latter 
partly  paid  therefor  in  cash,  and  "agreed  to  sell  and  deliver"  to 
plaintiff  on  a  stated  date  six  head  of  cows  for  the  balance,  but 
instead  of  so  doing,  sold  the  cows  to  the  defendant,  since  such 
a  transaction  constituted  only  an  agreement  to  sell  and  not  an 
agreement  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  La»- 
«en  County.    H.  D.  Burroughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  A.  Kelley,  for  Appellant 

Grover  C.  Julian,  for  Respondent 

HART,  J. — The  action  here  is  in  claim  and  delivery. 
Judgment  passed  for  the  defendant  and  the  plaintiff  appeals 
therefrom,  on  the  judgment-roll  alone. 

The  complaint  is  based  on  a  transaction  between  the  plain- 
tiff and  one  J.  F.  Swan  in  which  the  former  sold  to  the  lat- 
ter eight  head  of  horses  **at  an  agreed  price  of  $510,"  of 
which  amount  Swan  paid  the  plaintiff  $150  in  money,  "leav- 
ing a  balance  of  $360,**  for  the  satisfaction  of  which  the  said 
Swan  **  agreed  to  sell  and  deliver  to  plaintiff  on  the  last  day 
of  April,  1917,  six  head  of  cows,  but  instead  of  delivering  said 
cows  to  plaintiff  as  so  agreed,  J.  F.  Swan  sold  said  cows  to 
one  Charles  F.  Hart,  who  now  has  the  possession  of  all  of  said 
cows  and  wrongfully  withholds  the  possession  of  all  said  cows, 
against  the  consent  of  plaintiff."  Then  follow  the  usual  alle- 
gations in  an  action  in  claim  and  delivery  that  the  plaintiff 
demanded  of  the  defendant,  Hart,  possession  of  said  cows, 
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and  that  the  defendant  still  ''unlawfully  withholds  and  de- 
tains said  cows  from  the  possession  of  this  plaintiff,  to  his 
damage  in  the  sum  of  $360/'  The  prayer  is  for  the  recoverj' 
of  the  possession  of  said  cows,  or,  in  case  delivery  of  such  pos- 
session cannot  be  had,  for  the  recovery  of  the  above-mentioned 
sum,  together  with  $150  as  damages  and  for  costs  of  suit. 

The  complaint  is  unverified  and  the  issues  as  to  the  owner- 
ship and  the  right  of  possession  of  the  cows  were  made  by  a 
general  denial  of  the  averments  of  the  complaint 

The  court  found  that  the  plaintiff  and  Swan  entered  into 
the  transaction  and  agreement  as  alleged  in  the  complaint,  but 
that  the  cows  were  thereafter  sold  by  Swan  to  the  defendant, 
Hart,  **who  now  has  the  possession  of  said  cows,"  and  that 
the  defendant  is  the  owner  of  said  cows  and  is  entitled  to  the 
possession  thereof.    Judgment  followed  as  above  indicated. 

The  appellant  argues,  in  support  of  this  appeal,  that  the 
transaction  between  the  plaintiff  and  Swan  involved  an  exe- 
cuted contract — ^that  is,  that  it  constituted  an  agreement  by 
wnich  Swan  sold  to  the  plaintiff  the  six  head  of  cows  in  dis- 
pute. The  complaint,  however,  pleads  no  such  an  agreement 
between  the  plaintiff  and  Swan.  "An  executed  contract  ts 
one,  the  object  of  which  is  fully  performed.  All  others 
are  executory."  (Civ.  Code,  sec.  1661.)  And  "title  is  trans- 
ferred by  an  executory  agreement  for  the  sale  or  exchange  of 
personal  property  only  when  the  buyer  has  accepted  the 
thing,  or  when  the  seller  has  completed  it,  prepared  it  for  de- 
livery, and  offered  it  to  the  buyer,  with  intent  to  transfer  the 
title  thereto,  in  the  manner  prescribed  by  the  chapter  upon 
offer  of  performance."  (Civ.  Code,  sec.  1141;  see,  also,  sec. 
1140,  Civ.  Code,  as  to  when  the  title  to  personal  property 
passes.) 

The  contract  pleaded  involves  nothing  more  than  an  agree- 
ment by  Swan  to  sell  and  deliver  the  cows  to  the  plaintiff. 
In  other  words,  according  to  the  contract  pleaded  by  plaintiff, 
Swan  merely  obligated  himself  to  sell  the  cows  to  the  plaintiff 
at  some  future  time.  There  was  no  agreement  of  sale,  but 
only  an  agreement  to  sell.  So  far  as  Swan  was  concerned,  it 
was  purely  an  executory  contract,  his  part  of  the  same  being: 
still  unperformed.  No  title  passed,  no  possession  was  given  or 
offered,  and  no  present  transfer  agreed  upon  and  the  partic- 
ular property  identified.  If  the  plaintiff  has  any  i-ight  of 
action  at  all  growing  out  of  the  transaction,  it  would  be 
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against  Swan  for  the  breach  thereof  and  not  against  the  de- 
fendant. It  is  not  expressly  charged,  nor  even  impliedly,  so 
far  as  the  defendant  is  concerned,  that  there  was  fraud  as 
against  the  plaintiff  in  the  transaction  between  Swan  and  the 
defendant.  Indeed,  so  far  as  said  transaction  is  explained  by 
the  complaint,  the  defendant  was  a  purchaser  of  the  cows  in 
good  faith  and  for  a  valuable  consideration. 

But,  supposing  that  what  was  intended  to  be  alleged  in  the 
complaint  was  that  Swan  by  the  agreement  had  transferred  to 
the  plaintiff  the  title  to  the  cows  in  question  but  had  post- 
poned delivery  of  the  possession  thereof  to  a  future  time,  and 
that  thus  a  completed  sale  had  been  effected,  still  the  judg- 
ment on  the  record  before  us  cannot  be  disturbed.  The  court 
found  that  the  agreement  between  the  plaintiff  and  the  de- 
fendant was  precisely  as  it  was  made  to  appear  on  the  face  of 
the  complaint — ^that  is  to  say,  that  the  said  Swan,  as  a  part  of 
the  consideration  for  the  horses  sold  to  him  by  plaintiff, 
"agreed  to  sell  and  deliver  to  plaintiff  on  the  last  day  of 
April,  1917,  six  head  of  cows,"  etc.  As  above  shown,  the  ap- 
peal here  is  on  the  judgment-roll  alone,  there  being  no  record 
of  the  evidence  before  us.  The  presumption  is,  therefore, 
that  the  evidence  justified  and  supports  said  finding — that  is, 
that  the  agreement  between  Swan  and  the  plaintiff,  as  the 
complaint  alleges,  was  one  by  which  Swan  agreed  to  sell  at  a 
future  time  the  cattle  to  the  plaintiff  and,  therefore,  not  one 
whereby  an  absolute  sale  of  the  cows  was  effected.  Moreovet , 
so  far  as  we  can  know  from  the  record,  the  cows  sold  to  the 
defendant  may  not  be  the  same  cows  which  Swan  agreed  to 
sell  and  deliver  to  the  plaintiff. 

The  appellant  has  cited  a  number  of  cases  which  we  have 
found,  upon  examination,  do  not  support  his  position  upon 
the  record  in  this  case.  It  is  not  necessary  to  review  those 
cases  herein.    The  appeal  here  is  absolutely  destitute  of  merit. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  suprome  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  10,  1918. 
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[Civ.  No.  1687.    TWrd  Appellate  District.— July  13,  1918.] 
WILLEY  WAHL  et  al.,  Respondents,  v.  H.  YORI,  Appellant. 

Sale — Ownership  of  Cattle — Confuct  of  EvroENCE — Finding — Ap- 
peal.— In  an  action  to  recover  the  price  of  certain  cattle,  wherein 
the  defense  on  the  merits  was  that  the  cattle  were  purchased  by 
defendant  from  the  father  of  plaintiffs,  and  hence  defendant  was 
not  indebted  to  plaintiffs  in  any  sum,  the  finding  of  the  jury  on 
such  issue  on  conflicting  evidence  is  conclusive  an  appeal 

Id. — Evidence — Contradictobt  Statements  Congebninq  Ownership. — 
In  such  an  action,  it  was  permissible  to  ask  the  defendant  on  direct 
examination  to  state  conversations  he  had  with  the  father  of  the 
plaintiffs  concerning  the  ownership  of  the  cattle  for  the  purpose 
of  showing  that  the  father  had  made  statements  contradictory  to 
those  to  which  he  had  testified. 

Id. — Ownership  of  Cattle — Statements  Inadmissible. — In  such  an 
action,  statements  made  by  the  father  not  in  the  presence  and 
hearing  of  the  plaintiffs,  or  either  of  them,  are  not  admissible  for 
the  purpose  of  showing  title  in  the  father. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Oscar  Goldstein,  for  Appellant 

Guy  R.  Kennedy,  and  Jerome  D.  Peter,  for  Respondents. 

CHIPMAN,  P.  J. — Plaintiffs  commenced  the  action  to  re- 
cover the  sum  of  $830,  which  it  is  alleged  defendant  agreed  to 
pay  for  twelve  head  of  cows  at  the  agreed  price  of  $65  per 
head  and  two  calves  at  the  agreed  price  of  $25  per  head,  sold 
and  delivered  by  plaintiffs  to  defendant,  on  or  about  Novem- 
ber 13,  1915.  A  second  count  is  for  the  like  number  of  cattle 
of  the  reasonable  value  of  $830. 

The  answer  is  a  specific  denial  of  the  averments  of  the  com- 
plaint, except  that  defendant  admits  nonpayment. 

The  cause  was  tried  by  a  jury  and  plaintiffs  had  the  verdict 
for  the  amount  claimed  and  judgment  was  entered  accord- 
ingly.   The  appeal  is  from  the  judgment  under  the  alterna- 


Digiti 


zed  by  Google 


774  Wahl  v.  Yori.  [37  Cal.  App. 

tive  method  and  is  here  on  the  judgment-roll  and  the  evidence 
taken  at  the  trial. 

The  defense  on  the  merits  of  the  case  made  at  the  trial  was 
that  the  cattle  in  question  were  purchased  by  defendant  from 
Albert  Wahl,  the  father  of  plaintiffs,  and  hence  defendant  was 
not  indebted  to  plaintiflfs  in  any  sum.  Neither  the  number 
nor  the  value  of  the  animals  is  controverted. 

Plaintiffs  were  engaged  in  the  business  of  farming  and 
stock-raising  near  the  city  of  Chico,  Butte  County;  their 
father,  Albert  Wahl,  was  also  engaged  in  the  same  business  in 
a  different  part  of  the  county.  Defendant  was  a  tenant  of 
Albert's  and  had  purchased  some  cattle  from  him  previous  to 
the  present  transaction.  He  desired  to  make  further  pur- 
chase and  applied  to  Albert,  who  told  him  his  sons,  plaintiffs, 
had  cattle  for  sale.  There  was  testimony  that  Albert  took  de- 
fendant to  plaintiffs'  farm,  where  the  latter  examined  and 
picked  out  the  animals  referred  to  in  the  complaint  and 
agreed  upon  the  price  to  be  paid ;  that  the  cattle  belonged  to 
plaintiffs  and  that  the  sale  was  made  and  cattle  delivered  by 
plaintiffs  to  defendant.  Witnesses  for  defendant  testified 
that  the  sale  was  made  by  Albert  and  that  plaintiffs  took  no 
part  in  the  transaction.  Upon  the  question  of  ownership  of 
the  cattle  and  as  to  the  person  who  sold  them  to  defendant  the 
evidence  was  conflicting.  The  jury  accepted  the  evidence  sub- 
mitted by  plaintiffs  as  true  and  so  found  by  their  verdict. 
Under  the  rule  the  judgment  on  the  verdict  cannot  be  dis- 
turbed by  the  reviewing  court. 

The  trial  court  sustained  certain  objections  to  evidence  of- 
fered by  defendant,  ''and,"  says  defendant's  brief,  ''the 
chief  point  preserved  on  this  appeal  is,  that  the  court  com- 
mitted prejudicial  error  in  the  exclusion  of  evidence  offered 
by  defendant." 

Albert  Wahl  had  testified  to  the  transaction  and  that  the 
negotiations  were  between  Henry  Wahl,  one  of  the  plaintiffs, 
and  the  defendant,  and  that  he,  Albert,  had  nothing  to  do 
with  it  and  did  not  own  the  cattle  nor  did  he  sell  them  to  de- 
fendant. 

Defendant  was  called  as  a  witness  in  his  own  behalf.  He 
was  asked  to  state  the  conversation  he  had  at  that  time  with 
Albert  Wahl  in  the  presence  of  Henry  Wahl.  Objection  was 
made  that  the  question  was  self-serving  and  might  be  in 
Henry  Wahl's  presence  and  not  in  his  hearing.    The  witness 
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stated  that  he  did  not  know  whether  Henry  heard  the  con- 
versation. Objection  sustained.  He  was  then  asked  if  he 
had  any  conversation  with  Albert  Wahl  in  regard  to  buying 
the  cattle  which  were  delivered  to  him  *'by  the  men  of  Henry 
Wahl,  or  the  cattle  that  came  from  Henry  Wahl's  place." 
Objection  that  it  was  irrelevant,  incompetent,  self-serving, 
and  not  in  the  presence  of  either  of  the  plaintiffs  and  not 
binding  on  them.  **Mr.  Goldstein:  We  allege  here  we  bought 
no  cattle  from  the  plaintiffs  and  we  bought  the  same  cattle 
from  Albert  Wahl.  The  Court:  The  objection  will  be  sus- 
tained. You  can  show  whom  you  bought  the  cattle  from,  if 
you  bought  it  from  a  different  person."  He  was  then  asked 
what  conversation  he  had  with  Henry  Wahl,  and  replied  that 
he  ''didn't  have  a  conversation  with  Henry  Wahl  at  all;  the 
only  conversation  was  with  Albert  Wahl.  Q.  You  spoke  to 
Albert  Wahl?  A.  Yes,  sir;  I  spoke  to  Albert  Wahl  all  the 
time.  Q.  When  did  you  have  a  conversation  with  Albert 
Wahlt  A.  One  time  I  come  to  Chico,  he  said  it  would  be  a 
good  thing  to  pay  something  for  the  cattle ;  he  said  I  was  mak- 
ing good  money  and  he  said  I  should  pay  something  for  the 
cattle  that  I  bought  last  time  in  Dayton,"  referring  to  the 
purchase  in  question.  Objection  was  made  as  self-serving  and 
not  in  the  presence  of  plaintiffs.  Sustained  and  the  last  an- 
swer stricken  out.  The  record  shows  that  defendant  con- 
sented to  the  ruling  in  this  instance. 

Defendant  seems  to  treat  Albert  Wahl  as  the  agent  of 
plaintiffs  and  hence  his  declarations  would  bind  them.  There 
was  no  evidence  tending  to  show  that  Albert  was  acting  as 
plaintiffs'  agent.  In  fact,  defendant's  contention  is  that 
Albert  was  the  principal — that  he  owned  the  cattle  and  sold 
them  to  defendant.  The  cattle  were  on  plaintiffs'  premises 
and  bore  their  brand.  It  did  not  appear  that  any  declara- 
tions made  by  Albert  or  any  of  the  conversations  sought  to 
be  brought  out  were  in  the  hearing  of  plaintiffs. 

In  his  cross-examination  Albert  Wahl  had  said  something 
about  a  conversation  he  had  with  defendant — nothing  definite 
or  specific,  nothing  resembling  a  proper  foundation  for  im- 
peachment. The  purpose  of  defendant's  counsel  in  asking  de- 
fendant, as  a  witness,  to  state  the  conversations  he  had  with 
Albert  was  doubtless  to  show  that  he  made  statements  to  de- 
fendant contradictory  to  those  to  which  he  had  testified. 
This  is  permissible  sometimes  without  laying  the  foundation 
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for  impeachment  {DoudeU  v.  Shoo,  20  CaL  App.  424,  449, 
[129  Pac.  478].)  We  incline  to  think  for  that  purpose  alone 
the  questions  were  permissible.  But  defendant  did  not  ask 
them  at  the  trial  nor  does  he  now  urge  that  they  should  have 
been  allowed  on  that  ground.  His  contention  is  that  they 
should  have  been  permitted  to  show  title  in  Albert  and  not  in 
plaintiffs.  For  that  purpose  declarations  made  by  Albert  not 
in  the  presence  and  hearing  of  plaintiffs,  or  either  of  them, 
would  no  more  be  admissible  than  the  declarations  of  a 
stranger.  As  already  suggested,  Albert's  statements  could 
not  bind  plaintiffs  on  the  theory  of  agency,  for  there  was  no 
agency  established.  Nor  were  they  admissible  on  the  ground 
of  estoppel,  for  upon  no  principle  would  plaintiffs  be  bound 
or  estopped  by  conversations  between  Albert  and  defendant, 
of  which  they  were  ignorant  or  to  which  they  did  not  consent 
and  did  nothing  and  said  nothing  to  lead  defendant  to  believe 
that  they  had  knowledge  thereof  or  consented  thereto.  But 
if  error  be  conceded,  there  were  other  witnesses  besides  Albert 
Wahl  who  testified  to  plaintiffs'  ownership  of  the  cattle  and 
that  the  sale,  as  well  as  the  delivery,  was  made  by  them,  upon 
whose  testimony  the  verdict  of  the  jury  may  rest.  Besides, 
defendant  and  other  witnesses  in  his  behalf  were  permittrd  to 
testify,  and  did  testify,  fully  as  to  the  transaction  and  what 
took  place  at  the  time  of  the  sale.  This  testimony  was  to  the 
effect  that  the  barter  was  entirely  between  Albert  Wahl  and 
defendant  and  that  Henry  Wahl  had  nothing  to  do  with  U. 
Unfortunately  for  defendant,  the  jury  did  not  accept  this 
testimony  as  satisfactory  or  convincing. 

Henry  Wahl,  witness  for  plaintiffs,  was  cross-examined  slr 
to  a  conversation  he  had  with  defendant  in  January,  1916, 
after  this  sale  of  the  cattle.  He  testified  that  he  asked  de- 
fendant for  some  money.  His  attention  was  then  called  to 
meeting  defendant  in  Chico  on  June  24,  1916,  and  was  asked 
if  he  did  not  then  ask  defendant  **for  money  to  be  paid 
on  these  cattle.  A.  He  gave  me  two  hundred  dollars  or  a  two 
hundred  dollar  check  to  Albert  Wahl,  and  not  to  me."  He 
testified  that  he  had  asked  his  father  for  money  and  was  told 
*'that  probably  Mr.  Yori  could  dig  up  some";  that  he  asked 
defendant  for  money  he  had  agreed  to  give  his  father;  that 
they  went  into  the  Butte  County  National  Bank  and  witness 
wrote  the  check  and  defendant  signed  it — ''Pay  to  Albert 
Wahl  or  bearer";  that  he  asked  for  the  money  for  Albert 
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Wahl ;  that  he  did  not  ask  him  for  money  for  himself  and  did 
not  tell  him  he  wanted  the  money  for  the  cattle  he  had  sold 
defendant;  that  defendant  told  witness  to  make  the  check 
payable  to  Albert  Wahl;  that  he  did  not  know  why  it  was 
made  payable  to  Albert  unless  it  was  "his  indebtedness  to 
Albert  Wahl."  Further  answering:  ''The  only  reason  was 
that  I  would  pay  the  money  to  my  father,  and  if  I  could  bor- 
row it  from  my  father,  I  went  to  him  to  collect  it  for  him,  to 
borrow  it";  that  no  money  was  deposited  in  the  bank  for 
plaintiffs'  stock. 

It  appeared  from  witness'  testimony  on  redirect  that  de- 
fendant was  indebted  to  witness'  father  and  that  he  wrote  the 
check  at  defendant's  request  and  as  directed  by  him  and  de- 
livered the  check  to  Albert  Wahl. 

In  his  testimony  defendant  testified  fully  to  what  occurred 
at  this  meeting  in  January,  1916,  when  this  check  was  given, 
and  that  it  was  made  payable  to  Albert  because  he  owed  him 
and  not  Henry  for  the  cattle.  At  this  point  a  check  for  $250 
was  shown  defendant  and  he  was  asked  what  be  did  with  it 
He  answered  that  it  was  deposited  in  bank  to  the  account  of 
Albert  Wahl.  Defendant  then  sought  to  show  that  it  was  de- 
posited in  part  payment  for  the  cattle  sold  by  plaintiffs.  Ob- 
jection was  sustained.  It  is  not  claimed  that  plaintiffs  got 
this  money  or  knew  anything  about  the  deposit.  Albert  Wahl 
knew  that  the  deposit  was  made  and  testified  that  it  was  on 
account  of  defendant's  indebtedness  to  him  for  rent.  The 
evidence  might  have  had  some  tendency  to  contradict  Albert's 
testimony,  but  it  was  not  offered  for  that  purpose.  The  ob- 
ject was  to  show  by  defendant's  act  that  he  purchased  the 
cattle  from  Albert.  In  the  absence  of  any  knowledj^e  by 
plaintiffs  of  the  payment  or  its  purpose,  we  cannot  see  that 
they  would  be  bound  by  defendant's  motive  in  making  the 
payment. 

We  are  unable  to  discover  any  prejudicial  error  in  the  rul- 
ings upon  these  two  checks. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Crim.  No.  443.    Third  Appellate  District.— July  18,  1918.] 
THE  PEOPLE,  Respondent,  v.  ROPPI  ROSSI,  Appellant 

Criminal  Law — Commission  of  Lewd  Act  upon  Child — ^Verdict  War- 
ranted BY  Evidence. — In  this  prosecution  for  committing  lewd  and 
lascivious  acts  upon  and  with  the  body  of  a  female  child  under  the 
age  of  fourteen  years,  it  is  held  that  there  was  sufficient  evidence 
to  warrant  a  verdict  that  the  defendant  was  guilty  of  the  offense 
charged,  and  not  of  an  attempt  to  commit  rape. 

Id. — Argument  of  District  Attorney — Reference  to  Defendant  as 
"Debaucher" — Conduct  Without  Prejudice. — In  such  a  prose- 
cution, reference  by  the  district  attorney  in  his  argument  to  the 
case  as  one  in  which  the  "little  girl"  had  been  "debauched"  by  the 
defendant  and  also  declaring  that  the  defendant  was  a  "debaucher^ 
is  not  misconduct. 

Id. — Sentence  Fixing  Maximum  Term  of  Imprisonment — Crime  Com* 
mitted  Subsequent  to  Indeterminate  Sentence  Law  —  Unau- 
thorized Sentence. — The  provisions  of  section  1168  of  the  Penal 
Code  relatiog  to  indeterminate  sentences  are  applicable  to  ofTenses 
committed  subsequent  to  the  enactment,  and  a  sentence  fixing  the 
maximum  term  of  imprisonment  at  twenty  years  for  a  violation  of 
section  288  of  such  code  is  unwarrante4. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County,  and  from  an  order  denying  a  new  triaL  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

K,  D.  Robinson,  and  A.  J.  Harder,  for  Appellant. 

U.  S.  Webb,  Attorney-Qeneral,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

HART,  J. — The  defendant  was  charged  by  an  information 
-with  and  convicted  by  a  jury  in  the  superior  court  of  Placer 
County  of  having  committed  lewd  and  lascivious  acts  upon 
and  with  the  body  of  a  female  child  under  the  age  of  four- 
teen  years,  and  prosecutes  these  appeals  from  the  judgment 
of  conviction  and  the  order  denying  his  motion  for  a  new 
trial. 

The  information  is  based  on  section  289  of  fhp  Peml  Porfe, 
which  reads:  **Any  person  who  shall  willfully  and  lewdly 
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commit  any  lewd  or  lascivious  act  other  than  the  acts  con- 
stituting other  crimes  provided  for  in  part  two  of  this  code 
upon  or  with  the  body,  or  any  part  or  member  thereof,  of  a 
child  under  the  age  of  fourteen  years,  with  the  intent 
of  arousing,  appealing  to,  or  gratifying  the  lust  or  passions  or 
sexual  desires  of  such  person  or  of  such  child,  shall  be  guilty 
of  a  felony  and  shall  be  imprisoned  in  the  state  prison  not  less 
than  one  year." 

The  information  charges  the  offense  as  follows:  ''The  said 
Boffi  Rossi  on  or  about  the  seventeenth  day  of  January,  A.  D. 
1918,  at  the  said  county  of  Placer,  in  the  said  state  of  Cali- 
fornia, and  before  the  filing  of  this  information,  did  then  and 
there  willfully,  unlawfully,  feloniously,  and  lewdly,  kiss,  em- 
brace, hug,  and  place  his  hands  under  the  clothes  and  on  and 
between  the  legs  of  one  Lucille  Orsolini,  a  female  child  under 
the  age  of  fourteen  years,  with  the  intent  of  then  and  there 
arousing,  appealing  to,  and  gratifying  the  lust  and  passion 
and  sexual  desires  of  said  child,  all  of  which  is  contrary  to 
the  form,  force,  and  effect,"  etc. 

The  point  first  made  by  the  defendant  is  that  if  the  defend- 
ant was  shown  by  the  evidence  to  have  been  guilty  of  any 
crime  at  all,  it  was  that  of  an  attempt  to  commit  rape  and  not 
that  defined  by  section  288  of  the  Penal  Code.  It  is  hence 
argued  that  the  verdict  cannot  stand,  because  the  acts  proved 
come  within  those  ''constituting  other  crimes  provided  for  in 
part  two  of"  the  Penal  Code. 

The  point  is  without  merit 

The  child  upon  whom  the  alleged  lascivious  act  was  com- 
mitted by  the  defendant  is  the  daughter  of  a  Mr.  and  Mrs. 
Orsolini,  residents  of  Roseville,  Placer  County,  and  was,  at 
the  time  of  the  commission  of  said  act  (the  seventeenth  day 
of  January,  1918),  a  little  more  than  nine  years  of  age.  The 
alleged  crime  was  committed  in  the  early  morning  of  the  day 
named  at  the  home  of  the  parents  of  the  child  in  Roseville, 
after  the  father  had  gone  to  his  work  as  a  machinist  in  the 
railroad  shops  at  Roseville  and  the  mother  had  gone  to  the 
city  of  Sacramento  to  spend  the  day.  A  family  by  the  name 
of  Trott  was  occupying  the  house  temporarily  with  the  Orso- 
linis,  and  Trott  was  the  only  person  left  in  the  house  with  the 
child,  Mrs.  Trott  having  also  gone  to  Sacramento  that  day. 
Trott  was  in  bed  and  the  little  irirl  was  in  the  kitchen  engaged 
in  preparing  her  own  breakfast,  when  the  defendant,  for  the 
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purpose,  so  he  claimed,  of  delivering  to  Trott  a  key  to  a  house 
in  Roseville  which  the  latter  contemplated  leasing  for  use  by 
himself  and  family,  made  his  appearance  at  the  Orsolini  homt. 
Trott  was  aroused  from  a  semi-sleeping  condition  by  the  noise 
of  persons  talking  and  ''rustling  around"  in  the  adjoining 
room,  and  finally  heard  a  child's  voice  say:  ''Don't  do  that 
— stop  that — it  hurts."  Trott  thereupon  went  to  the  bath- 
room door,  from  which  he  could  see  into  the  adjoining  bed- 
room, and  there  he  saw  the  defendant  sitting  upon  the  bed, 
but  did  not  then  see  the  child.  Trott  then  returned  to  his 
own  room  and  went  back  to  bed  and,  within  a  few  minutes 
thereafter,  again  heard  similar  noises  to  those  which  he  had 
previously  heard,  and  again  he  arose  and  went  to  the  bath- 
room door,  and,  looking  into  the  adjoining  bedroom,  saw  the 
defendant  sitting  on  the  bed,  holding  the  child  between  his 
legs,  with  the  back  part  of  her  clothes  up  and  his  left  hand 
under  her  clothes,  while  his  right  hand  was  around  her  body. 
Trott  said  that  the  defendant  was  moving  himself  "up  and 
down"  and  holding  the  child  on  his  lap.  Trott,  addressing 
the  defendant,  asked:  "What  in  hell  are  you  doing  there?" 
whereupon  the  child  broke  away  from  the  embraces  of  the  de- 
fendant and  ran  into  the  adjacent  room,  exclaiming,  as  she 
ran  out,  "You  dirty  thing!  I  told  you  not  to  do  that." 
When  the  child  thus  got  away  from  the  defendant  Trott  ob- 
served that  the  latter 's  private  parts  were  out  of  his  panta- 
loons and  exposed. 

There  was  no  testimony  that  the  defendant  had  sexual  rela- 
tions with  the  child.  In  fact,  the  girl  testified  that  he  did  not 
insert  his  private  parts  into  hers,  but  kissed  and  hugged  her 
and  had  his  hand  under  her  dress  and  upon  her  person.  She 
explained  that  when  she  said  to  the  defendant,  "Stop  that;  it 
hurts,"  etc.,  she  had  reference  to  his  hugging  her  or  pressing 
her  body  to  his  with  such  force  as  to  make  it  painful  to  her. 

It  requires  no  argument  to  demonstrate  that,  under  the  facts 
as  they  are  above  briefly  detailed,  the  defendant's  acts  were 
those  denounced  as  a  crime  by  section  288  of  the  Penal  Code. 
It  may  be  true  that  his  intention  was  to  have  sexual  relations 
with  the  child,  but  there  is  no  evidence  that  he  did  have  such 
relations  with  her,  nor  is  there  any  proof  that  he  attempted  to 
insert  his  private  parts  into  hers.  But,  as  is  obvious  from  the 
above  statement  of  the  testimony,  there  is  ample  evidence 
showing  that  he  committed  acts  of  lewdness  upon  her  body — 
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acts  which  very  naturally  are  calculated  to  excite  the  sexual 
passions  of  a  child — and  it  is  just  such  reprehensible  conduct 
that  section  288  was  designed  to  punish.  If  it  had  been  so 
clearly  shown  that  the  defendant  attempted  to  insert  his 
private  parts  into  those  of  the  child  that  no  other  conclusion 
would  have  been  justified  by  the  jury  than  that  he  attempted 
to  commit  the  crime  of  rape  upon  the  infant,  then  this  court 
might  be  required  to  agree  with  appellant's  counsel  that  the 
act  committed  was  one  of  those  **acts  constituting  other 
crimes  provided  for  by  part  two  of  the"  Penal  Code,  and, 
therefore,  within  the  exception  prescribed  by  section  288. 
But  as  in  effect  heretofore  stated,  there  is  evidence  which  war- 
ranted the  verdict  returned  by  the  jury,  and  we  are  in  con- 
sequence not  at  liberty  to  interfere  with  the  result  at  which 
they  arrived.  (See  People  v.  Ddbner,  25  Cal.  App.  630,  [144 
Pac  975].) 

The  next  and  last  point  urged  by  the  appellant  for  a  re- 
versal is  predicated  upon  certain  alleged  misconduct  of  th6 
district  attorney  during  the  course  of  his  argument  to  the 
jury.  That  officer  several  times,  in  his  address,  referred  to 
the  case  as  one  in  which  the  "little  girl"  had  been  ''de- 
bauched" by  the  defendant  and  also  declared  that  the  latter 
was  a  "debaucher."  Counsel  for  the  defendant  objected  to 
the  use  of  those  words  by  the  district  attorney,  and  the  court 
thereupon  suggested  that  the  prosecutor  omit  their  use  in  his 
argument,  saying  that  if  the  words  were  employed  by  the  dis- 
trict attorney  in  the  sense  that  the  defendant  had  actually 
had  sexual  intercourse  with  the  child,  the  evidence  did  not 
justify  their  use.  This  statement  by  the  court  was  itself  suffi- 
cient to  overcome  the  effect  of  any  damage  which  the  defend- 
ant might  have  otherwise  suffered  from  the  use  of  those  words 
by  the  prosecutor.  But  we  do  not  think  the  district  attorney 
went  far  afield  when  he  described  the  defendant  as  a  **de- 
baucher."  The  evidence,  of  which  we  have  herein  given  a 
statement  in  substance,  discloses  the  defendant's  revolting 
and  beastly  acts  upon  the  child,  and  even  though  he  did  not 
succeed  in  having  actual  sexual  relations  with  her,  it  is  fairly 
and  reasonably  to  be  assumed  from  the  evidence  that  he  was 
not  above  doing  so,  and  might  have  carried  his  lechery  that 
far  but  for  the  appearance  of  the  witness,  Trott,  in  the  room 
at  a  timely  moment.    We  are,  however,  not  so  sure  that  one 
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doing  as  the  defendant  was  shown  by  the  evidence  to  have 
done  in  this  case  may  not  with  propriety  be  termed  a  *'de- 
baueher."  His  acts  with  the  child  were  obviously  such  as  to 
instill  into  her  childish  mind  thoughts  of  the  most  degrading 
character  and  tendency  and  which  are  naturally  calculated  to 
lead  an  adolescent,  presumably  without  fixed  or  correct 
notions  of  the  principles  of  morality  or  a  proper  appreciation 
of  the  appalling  significance  of  the  loss  of  chastity  by  a 
female,  to  the  commission  of  acts  of  unspeakable  depravity. 
A  man  responsible  for  such  a  state  of  mind  in  a  young  female, 
who  may  be  assumed,  from  her  immature  years,  to  be  mentally 
irresponsible  or  without  the  ability  to  appreciate  the  terrible 
consequences  to  her  of  immoral  conduct,  is,  although  himself 
never  having  been  criminally  intimate  with  such  child,  no 
less  a  debaucher  than  one  who  has  committed  upon  the  child 
the  sexual  act  itself.  A  district  attorney,  however,  has  the 
right  in  argument  to  build  up  a  theory  of  his  case  as  it  is 
made  by  the  evidence,  and  often  in  doing  so  he  may  give  ex- 
pression to  thoughts  which  have  been  drawn  from  the  realms 
of  his  imagination.  If  thus  he  keeps  within  the  general  char- 
acter of  the  case  as  it  is  made  by  the  proofs,  then  he  remains 
within  the  sphere  of  legitimate  argument.  Of  course,  the 
prosecutor  should  not  be  permitted,  in  argument,  to  bring 
into  the  case  facts  vitally  bearing  upon  the  charge  or  the  de- 
fendant's alleged  connection  therewith  which  have  no  founda- 
tion in  the  evidence,  but  where  the  evidence,  as  here,  is  such 
as  clearly  to  warrant  the  belief  that  the  defendant  on  trial 
committed  the  crime  charged,  then  the  prosecuting  ofiicer  is 
authorized  in  argument  to  assume  his  guilt  and  to  refer  to  and 
characterize  him  according  to  the  nature  or  degree  of  turpi- 
tude of  the  crime  of  which  he  is  accused.  As  was  said  in 
People  V.  Glaze,  139  Cal.  154,  160,  [72  Pac.  965],  in  reply  to 
an  objection  that  the  district  attorney  abused  his  rights  in 
his  argument  to  the  jury,  so  it  may  with  equal  propriety  be 
said  here:  **A  defendant  on  trial  for  murder  is  not  entitled  as 
of  right  to  be  spoken  of  as  if  he  were  an  innocent  man  in  an 
argument  by  the  officer  who  is  endeavoring  to  show  his  guilt.'* 
Hence,  it  has  been  well  said  that,  in  his  address  to  the  jury, 
a  prosecuting  officer  may  descant  upon  the  facts  proved  or 
admitted;  arraign  the  conduct  of  the  parties  or  the  witnesses; 
**  impugn,  excuse,  fortify,  or  condemn  motives,  as  far  as  they 
are  developed  in  the  evidence;  assail  the  credibility  of  wit- 
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nesses,  when  impeached  by  direct  evidence,  or  by  the  incon- 
sistency or  incoherence  of  their  testimony,  their  manner  of 
testifying,  their  appearance  upon  the  stand,  or  by  circum- 
stances. His  illustrations  may  be  as  varied  as  the  resources 
of  his  genius;  his  argumentation  as  full  and  profound  as  his 
learning  can  make  it ;  and  he  may,  if  he  will,  give  play  to  his 
wit,  or  wings  to  his  imagination."  {Tucker  v.  Heniker,  41 
N.  H.  323.  See,  also.  People  v.  Molina,  126  Cal.  505,  [59 
Pac.  34] ;  People  v.  McMahon,  124  Cal.  436,  [57  Pac.  22^] ; 
People  V.  Soeder,  150  Cal.  12,  [87  Pac.  1016];  People  v. 
Weber,  149  Cal.  325,  [86  Pac.  671] ;  People  v.  Wheeler,  65 
Cal.  77,  [2  Pac.  892] ;  People  v.  Yee  Foo,  4  Cal.  App.  730,  741, 
742,  [89  Pac.  450].) 

No  other  points  are  made  by  the  defendant,  but  the 
attorney-general  has  called  our  attention  to  an  error  in  the 
judgment  of  sentence  of  which  notice  herein  should  be  taken. 
The  crime  of  which  the  defendant  was  convicted  was,  as  above 
shown,  committed  in  the  month  of  January,  1918.  The  legis- 
lature of  1917  passed  what  is  known  as  the  ''Indeterminate 
Sentence"  Act,  which  went  into  operation  in  August  of  said 
year  (see  Stats.  1917,  p.  665),  said  law  being  now  section  1168 
of  the  Penal  Code. 

Section  288  of  the  Penal  Code,  of  the  alleged  violation  of 
whose  provisions  the  defendant  was  convicted,  fixes  a  mini- 
mum penalty  of  not  less  than  one  year  for  the  offense  defined 
therein,  but  does  not  prescribe  or  limit  to  a  specific  number  of 
years  a  maximum  penalty  therefor,  so  that  the  punishment 
may  in  such  a  case  run  from  not  less  than  one  year  to  life. 
The  court  below,  in  sentencing  the  defendant  and  in  its  judg- 
ment of  sentence,  fixed  the  maximum  term  of  imprisonment 
at  twenty  years.  Such  a  sentence  in  this  case  the  court  was 
without  authority  to  impose,  since  section  1168  of  the  Penal 
Code  was  in  operative  effect  at  the  time  the  crime  of  which 
the  defendant  was  convicted  is  alleged  to  have  been  com- 
mitted. {People  V.  Oonzales,  36  Cal.  App.  782,  [173  Pac. 
407].)  In  that  case  the  defendants  were  convicted  of  the 
crime  of  robbery  committed  after  section  1168  of  the  Penal 
Code  became  operative,  and  the  court,  in  sentencing  them, 
fixed  the  maximum  penalty  in  each  case  at  a  specific  number 
of  years.  The  punishment  for  the  crime  of  robbery  is  exactly 
the  same  as  that  prescribed  for  the  offense  of  which  tlic  de- 
fendant here  stfinds  convicted,  viz.,  '*by  imprisonment  in  the 
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state  prison  not  less  than  one  year."  This  court,  in  the  case 
above  named,  among  other  things,  said:  ''We  can  see  no  merit 
in  the  claim  that  the  law  does  not  prescribe  the  maximum 
penalty  for  the  crime  of  robbery.  The  maximum  peualty 
'prescribed  by  law'  is  the  extreme  penalty  that  the  law 
authorizes  to  be  imposed — that  is,  life  imprisonment  in  the 
present  case,  as  we  have  seen."  The  judgment  was  reversed, 
"with  direction  to  the  lower  court  to  pronounce  judgment  in 
accordance  with  said  indeterminate  sentence  law  of  1917."  A 
petition  for  the  hearing  of  the  case  by  the  supreme  court  after 
judgment  here  was  denied,  and  the  case  is,  therefore,  con- 
trolling upon  the  question  here. 

The  attorney-general,  however,  upon  a  point  of  practice  in 
a  matter  of  this  kind,  has  called  our  attention  to  the  case  of 
the  People  v.  Mendosa,  178  Cal.  509,  [173  Pac.  998),  in 
which  the  defendant,  having  been  convicted  of  burglaiy  of 
the  second  degree,  committed  after  the  indeterminate  sentence 
law  became  operative,  was  sentenced  by  the  court  to  imprison- 
ment in  the  state  prison  for  not  less  than  one  nor  more  than 
five  years.  The  maximum  punishment  for  burglary  of  the 
second  degree  is  imprisonment  for  five  years  in  the  peniten- 
tiary, no  minimum  penalty  being  prescribed  for  said  offense. 
The  appellate  court  of  the  first  district,  while  holding  that 
the  trial  court  erred  in  fixing  the  minimum  penalty  at  one 
year,  further  properly  held  that  the  error  so  committed  did 
not  have  the  effect  of  nullifying  the  entire  judgment,  but  in- 
stead of  remanding  the  case  for  the  purpose  of  having  a 
proper  sentence  imposed  modified  the  judgment  of  sentence 
by  striking  therefrom  the  portion  thereof  purporting  to  fix 
the  period  of  imprisonment.  That  case  was  not  called  to  our 
attention  in  the  Gonzales  case,  nor  does  it  in  any  way  conflict 
with  the  conclusion  reached  in  the  latter  case  upon  the  vital 
question  therein  decided,  but  harmonizes  therewith.  We  do 
not,  however,  perceive  any  reason  for  holding  that  the  course 
adopted  by  the  appellate  court  in  the  Mendosa  case  is  not  in 
such  a  situation  perfectly  proper,  legally,  and  certainly  it  is 
the  better  or  at  least  the  less  inconvenient  and  troublesome 
course  to  follow.  We  shall,  therefore,  adopt  it  in  this  case  in 
preference  to  returning  the  case  to  the  court  below  for  the 
imposition  of  a  proper  sentence. 

Accordingly,  the  portion  of  the  jndjrment  of  sentence  herein 
which  attempts  and  purports  to  fix  the  maximum  penalty  at 
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twenty  years  is  stricken  from  said  judgment,  and  as  so  modi- 
fied the  judgment  appealed  from,  as  well  as  the  order,  like- 
wise attacked  here,  denying  the  defendant's  motion  for  a  new 
trial,  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Clr.  No.  2699.    Second  Appellate  District— July  22,  1918.] 

JEAN  H.  BAKEMAN,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OP  LOS  ANGELES  et  al..  Re- 
spondents. 

GoNTBMPT — Okdeb  TO  Srow  Cause — PERSONAL  APPEARANCE. — An  ordeT 
ac!juds:ing  a  person  in  contempt  of  court  for  failing  to  appear  in 
person  in  response  to  an  order  to  show  cause  is  unwarranted  and  in 
excess  of  the  jurisdiction  of  the  court  where  appearance  is  made 
bj  her  attorney  and  presentation  of  her  affidavit  showing  inability 
to  comply  with  the  order  of  the  court. 

Id. — Punishment  fob  Contempt — Abilitt  to  Comply  With  Order. — 
An  order  adjudging  a  person  in  contempt  of  court  for  failure  to 
perform  an  act  directed  by  the  court  is  void,  as  a  basis  for  the 
imposition  of  punishment,  unless  it  appears  that  it  is  within  the 
power  of  such  person  to  perform  the  act. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  writ  of  pro- 
hibition to  restrain  the  Superior  Court  from  pronouncing 
judgment  for  contempt 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  S.  Laughlin,  and  Muhleman  &  Crump,  for  Petitioner. 

L.  B.  Stanton,  for  Respondents. 

SHAW,  J. — Prohibition.  It  appears  from  the  petition 
and  the  return  made  in  response  to  the  alternative  writ  is- 
sued herein  that  in  an  action  wherein  J.  F.  Brumund  was 
plaintiff  and  petitioner  and  others  were  defendants,  the  court 
made  an  order  requiring  petitioner,  within  the  time  therein 
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specified  after  service  of  the  same,  to  deliver  to  the  clerk  of 
the  court  certain  promissory  notes  and  stock  certificates,  the 
right  to  the  possession  of  which  was  claimed  by  plaintiff,  the 
same  to  be  held  by  the  clerk  pending  further  orders  of  the 
court. 

Upon  an  affidavit  filed  setting  forth  the  fact  of  the  mak- 
ing of  the  order,  due  service  thereof,  and  petitioner's  neglect 
to  comply  therewith,  she  was,  by  an  order  of  court  made  on 
February  9,  1918,  cited  to  appear  on  the  eleventh  day  of 
March,  1918,  and  show  cause  why  she  should  not  be  adjudged 
guilty  of  contempt  for  disobedience  of  the  order,  which  cita- 
tion was  duly  served  on  February  15,  1918. 

On  March  11,  1918,  the  matter  coming  on  for  hearing,  peti- 
tioner, in  obedience  to  the  order  appeared,  not  in  person,  but 
by  attorney,  and  filed  an  aflSdavit  wherein  she  averred  that 
prior  to  the  commencement  of  the  action  she  had  transferred 
the  notes  and  stock  to  a  resident  of  San  Francisco,  since 
which  time  she  had  had  no  control  thereof,  and  that  peti- 
tioner was  and  at  all  times  had  been  without  power  to  com- 
ply with  the  order  of  the  court.  At  this  hearing  no  evidence, 
other  than  petitioner's  afiidavit  showing  her  inability  to  com- 
ply with  the  order,  was  received.  Nevertheless,  the  court 
made  an  order  as  follows:  "In  matter  of  order  of  Jean  H. 
Bakeman  to  appear  and  show  cause  in  re  contempt,  which 
comes  on  now  to  be  heard,  said  defendant  not  being  present 
in  court  is  adjudged  in  contempt  and  a  bench  warrant  is 
ordered  to  issue  returnable  forthwith." 

Thereafter,  on  April  10th,  petitioner  appeared  in  court 
personally  with  her  counsel;  whereupon  the  court  continued 
the  hearing  of  said  contempt  proceedings  to  the  twelfth  day 
of  April,  1918,  at  which  time  the  court  made  an  order  as 
follows:  ''In  the  matter  of  order  to  show  cause  in  re  con- 
tempt, which  comes  on  now  for  hearing,  L.  B.  Stanton  ap- 
pearing as  attorney  for  plaintiff,  and  H.  S.  Laughlin  appear- 
ing for  defendant,  Jean  H.  Bakeman  is  sworn  and  examined 
and  plaintiff's  exhibit  number  one  is  filed.  Thereupon  the 
hearing  is  continued  to  April  29,  1918,  and  defendant  is 
ordered  to  produce  at  that  time  the  stock  described  in  the 
complaint." 

At  the  hearing  on  the  29th  of  April  the  court  made  an 
order  as  follows:  **The  defendant  havinsr  failed  to  obey  the 
order  hereinbefore  made  directing  her  to  bring  into  court  cer- 
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tain  certificates  of  stock  in  her  possession,  and  at  her  request 
in  open  court  the  matter  having  been  continued  to  this  time, 
and  she  not  appearing,  she  is  now  adjudged  guilty  of  con- 
tempt of  court,  a  bench  warrant  is  ordered  to  issue  for  her 
arrest,  but  the  service  thereof  is  withheld  until  May  28,  1918, 
to  which  date  this  matter  is  continued."  It  is  alleged  in 
the  petition  that  the  Honorable  Grant  Jackson,  as  judge  of 
said  superior  court,  has  announced  his  intention  to  and  will, 
unless  prohibited  from  so  doing,  punish  petitioner  for  her 
disobedience  of  said  order  and  for  her  nonappearance  in  per- 
son  upon  the  hearings  of  the  orders  to  show  cause  herein- 
before set  forth ;  and  in  its  return  the  court  asks  to  have  the 
alternative  writ  discharged  "to  the  end  that  respondent  may 
further  proceed  in  the  said  cause  of  Grumund  v.  Bakeman," 
which  further  proceeding  we  assume  is  the  pronouncing  of 
judgment  based  upon  and  in  accordance  with  the  orders 
wherein  petitioner  was  adjudged  guilty  of  contempt. 

In  response  to  the  order  made  February  9,  1918,  to  show 
cause,  petitioner  was  not  required  to  appear  personally. 
(Ex  parte  Oordan,  92  Cal.  478,  [27  Am.  St.  Rep.  154,  28 
Pac.  489] ;  Gordan  v.  Buckles,  92  Cal.  481,  [28  Pac.  490].) 
A  sufficient  appearance  was  made  by  her  attorney,  who,  in 
response  to  the  order  to  show  cause,  presented  her  affidavit 
showing  that  she  was  then,  and  since  prior  to  the  commence- 
ment of  the  action  had  been,  unable  to  comply  with  the  order, 
which  fact,  as  to  the  notes,  is  shown  by  the  complaint  in  the 
action  wherein  it  is  specifically  alleged  ''that  said  Jean  H. 
Bakeman  has  transferred  to  a  party  or  parties  unknown  to 
this  plaintiff  but  w^ell  known  to  said  Jean  H.  Bakeman,  said 
and  each  and  all  of  said  notes  so  executed  by  said  plaintiff 
as  aforesaid;  .  .  .  said  transferee  has  and  had  at  the  time 
of  said  transfer  full  knowledge  of  the  transactions  between 
said  plaintiff  and  said  Jean  H.  Bakeman."  Hence,  the  first 
order  made  on  March  11th,  adjudging  petitioner  guilty  of 
contempt  for  failing  to  appear  in  person,  was,  upon  the  au- 
thorities cited,  unwarranted  and  in  excess  of  the  jurisdiction 
of  the  court. 

The  order  made  April  29th  purports  to  adjudge  petitioner 
guilty  of  contempt  for  failure  to  produce  and  deliver  the  cer- 
tificates of  stock  in  accordance  with  the  direction  made  on 
April  12th  requiring  her  so  to  do,  and  for  such  failure  it 
was  further  ordered  that  a  warrant  issue  for  her  arrest  upon 
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which,  as  admittedly  appears,  judgment  would  be  pronounced 
committing  her  to  jail  or  subjecting  her  to  a  fine.  The  ques- 
tion, therefore,  is  whether  this  last  order,  made  on  April 
29th,  is  suflBcient  to  warrant  the  imposition  of  the  threatened 
punishment.  In  our  opinion,  it  is  not,  for  the  reason  that 
petitioner  could  not,  upon  the  showing  of  cause  made  by  her 
aiSdavit,  be  in  contempt  in  the  absence  of  a  finding  or  adjudi- 
cation to  the  effect  that  she  was  then  able  to  comply  there- 
with. There  is  an  absence  of  any  recital  or  finding  in  the 
order  or  elsewhere  that  the  petitioner  had  the  ability  to  com- 
ply with  the  order  of  court  referred  to  therein.  An  order 
adjudging  one  guilty  of  contempt  for  failure  to  perform  an 
act  directed  by  the  court  is  void  as  a  basis  for  the  imposi- 
tion of  punishment,  unless  it  appears  therefrom  that  it  is 
within  the  power  of  such  person  to  perform  the  act.  {Ex 
parte  SUvia,  123  Cal.  293,  [69  Am.  St.  Rep.  58,  55  Pac.  899] ; 
In  re  Cowden,  139  Cal.  244,  [73  Pac.  156] ;  EgUbert  v.  5m- 
perior  Court,  6  Cal.  App.  190,  [91  Pac.  748] ;  Ex  parte 
Cohen,  6  Cal.  319;  Galland  v.  Galland,  44  Cal.  475,  [13  Am. 
Rep.  167].) 

Had  petitioner  sought  a  review  of  these  orders  adjudging 
her  guilty  of  contempt,  it  would  have  been  the  duty  of  this 
court  to  annul  the  same  for  want  of  recital  or  finding  that 
she  was  able  to  comply  with  the  orders.  This  being  true,  it 
follows  that  the  court  upon  this  application  should  be  pro- 
hibited from  further  proceedings  which  must  necessarily  be 
based  upon  orders  which,  for  the  reasons  stated,  are  void. 

The  alternative  writ  of  prohibition  heretofore  issued  is 
made  peremptory. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[dr.  No.  1820.    Third  Appellate  District.— July  28,  1918.] 

J.  H.  TUCKER,  Respondent,  v.  T.  B.  HAGERTT,  as 
Constable,  etc..  Appellant. 

Claiic  and  Dkuvert— Damages — Usablb  Value  of  Property. — In  an 
action  for  the  wrongful  detention  of  property,  the  ordinary  measure 
of  damages  is  interest,  but  where  the  property  has  a  usable  value 
which  exceeds  the  lawful  rate  of  interest,  such  rule  has  no  appli- 
cation, and  the  successful  party  is  entitled  to  recover,  as  damages 
for  the  detention,  the  value  of  such  use  during  the  period  that  he 
was  wrongfully  deprived  thereof,  which  value  is  to  be  estimated  by 
the  ordinary  market  price  of  the  use  ox  the  property. 

lb. — RicovERT  or  Possession  op  Automobile — Wrongful  Seizure  by 
Officer— Rental  Value  as  Damages. — In  an  action  in  claim  and 
delivery  to  recover  the  possession  of  an  automobile  wrongfully  seized 
by  an  officer  under  a  writ  of  attachment,  the  trial  court  is  authorized 
under  section  667  of  the  Code  of  Civil  Procedure  to  fix  damages  for 
detention  on  basis  of  rental  value,  although  it  amounts  to  more  than 
the  value  of  the  machine. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Chas.  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Shelley  &  Johnston,  for  Appellant 

Frank  A.  Prior,  for  Respondent. 

CHIPMAN,  P.  J. — Plaintiff  brings  the  action  in  claim  and 
delivery.  In  his  amended  complaint  he  alleges  that  defend- 
ant is  the  duly  elected,  qualified,  and  acting  constable  of 
Sacramento  Township,  Sacramento  County,  and  that,  on  the 
twentieth  day  of  July,  1917,  as  such  constable,  defendant 
wrongfully  took  possession  of  a  certain  automobile  under  a 
writ  of  attachment,  in  a  certain  action,  pending  in  said  town- 
ship, wherein  Vina  Hall  is  plaintiff  and  P.  A.  Smittcamp 
and  Sadie  M.  Smittcamp  are  defendants;  that,  on  July  21, 
1917,  plaintiff  "made  a  verified  demand  upon  said  constable 
for  the  release  of  said  automobile  from  the  lien  of  said  at- 
tachment, and  of  the  said  automobile  so  attached  aforesaid 
by  defendant,  but  defendant  then  and  there  failed,  refused, 
and  neglected  and  ever  since  has  failed,  rcfuiscJ,  and  neg- 
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lected  to  release  said  attachment,  or  said  automobile,  and  the 
possession  of  said  automobile  is  wrongfully  held  by  said  de- 
fendant''; that  plaintiff  at  all  the  times  mentioned  in  said 
complaint  has  been,  and  still  is,  the  owner  and  entitled  to 
the  possession  of  said  automobile;  that  the  value  of  said 
automobile  is  $650,  and  that  "plaintiff  purchased  said  auto- 
mobile from  Sadie  N.  Smittcamp  and  Alice  Tanner  on  the 
nineteenth  day  of  June,  1917,  and  paid  therefor  the  sum  of 
$350";  that  plaintiff  paid  one  Mrs.  Hall  the  sum  of  $125 
to  discharge  a  lien  held  by  her  on  said  automobile ;  that  plain- 
tiff has  expended  the  sum  of  $153.75  for  necessary  tires  and 
other  equipment  of  said  automobile;  that  the  rental  value 
of  said  automobile  is  $10  per  day.  The  prayer  is  for  pos- 
session, "or  for  its  value  if  delivery  cannot  be  had,  with 
damages  for  the  detention  of  said  automobile,  and  for  costs 
of  suit."    The  complaint  is  duly  verified. 

Defendant,  in  his  answer,  justifies  under  the  attachment 
referred  to  in  the  complaint;  denies  plaintiff's  alleged  owner- 
ship or  right  of  possession;  denies  that  plaintiff  made  de- 
mand for  the  release  of  said  attachment;  "denies  that  the 
value  of  said  automobile  is  the  sum  of  $650,"  but  does  not 
aver  the  value;  denies  that  plaintiff  purchased  the  automo- 
bile from  the  persons  as  alleged  or  for  the  sum  as  alleged 
"or  any  other  sum";  admits  the  payment  of  $125  to  Mrs. 
Hall  as  alleged,  but  denies  that  it  was  secured  by  lien  on 
said  automobile;  denies  that  plaintiff  has  expended  the  sum 
of  $153.75  for  repairs  or  otherwise  on  said  machine,  or  any 
sum  whatever;  denies  that  the  rental  value  of  said  automo- 
bile was  $10  per  day  "or  any  other  or  greater  sum  than  four 
dollars  per  day." 

The  cause  was  tried  by  the  court  without  a  jury.  By  a 
minute  order  the  court  ordered  judgment  in  favor  of  plain- 
tiff for  the  return  of  the  automobile,  "or  in  lieu  thereof, 
plaintiff  is  to  receive  the  sum  of  $450  from  defendant  as  the 
price  of  said  automobile,  and  it  is  further  ordered  that  plain- 
tiff do  have  and  recover  from  defendant  damages  for  the 
detention  of  said  automobile  at  the  rate  of  five  dollars  per 
day  from  the  twenty-first  day  of  July,  1917,  to  the  date 
hereof,  amounting  to  the  sum  of  $585."  Findings  were 
waived  and  judgment  was  entered  in  accordance  with  said 
minute  order. 
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Notice  of  motion  for  a  new  trial  was  served  and  filed  and 
at  the  hearing  the  court,  on  December  3,  1917,  ordered  that 
the  "motion  will  be  granted  unless  plaintiff  files  in  court 
his  written  consent  within  five  days  to  accept  four  dollars 
per  day  as  damages  in  lieu  of  the  damages  heretofore  or- 
dered." Such  consent  was  duly  filed,  December  8,  1917,  but 
the  motion  for  a  new  trial  was  not  denied  until  December  31, 
1917.  Defendant  served  notice  of  appeal,  December  12,  1917, 
from  the  order  made  on  December  3,  1917,  and  from  the 
judgment,  but  did  not  appeal  from  the  order  of  December 
31,  1917,  denying  motion  for  a  new  trial.  There  is  no  bill 
of  exceptions  or  statement  in  support  of  the  motion.  The 
case  is  here  on  the  judgment-roll  alone  and  without  findings 
of  fact,  which  were  waived. 

The  only  question  presented  by  appellant  relates  to  the 
measure  of  damages.  His  contention  is  that  damages  for  the 
detention  of  the  property,  in  the  absence  of  circumstances 
of  aggravation  or  malice,  "is  legal  interest  on  the  value  of 
the  property  detained,  within  a  reasonable  time  after  the 
property  was  taken." 

The  judgment  is  "that  plaintiff  have  and  recover  of  said 
defendant  the  sum  of  four  hundred  fifty  dollars  the  value 
thereof;  and  that  plaintiff  do  have  and  recover  of  said  de- 
fendant damages  for  the  detention  of  said  automobile  at  the 
rate  of  five  dollars  per  day  from  the  2l8t  day  of  July,  1917, 
to  the  date  hereof  (November  15,  1917),  amounting  to  the 
sum  of  five  hundred  eighty-five  dollars,  together  with  plain- 
tiff's costs." 

Respondent's  contention  is  that  appellant  is  seeking  to 
apply  the  rule  in  conversion,  whereas  "in  an  action  for  claim 
and  delivery  the  rule  is  different,  the  plaintiff  is  entitled 
to  judgment  for  possession  of  the  personal  property,  or  the 
value  thereof,  and  damages  for  the  detention,  which  damages 
for  the  wrongful  detention  may  be  fixed  by  the  court  in  a 
certain  sum." 

It  is  quite  clear  that  the  court  fixed  the  damages  on  the 
basis  of  the  rental  value  per  day  of  the  automobile.  The 
admission  of  defendant  justifies  the  fixing  of  this  value  at 
four  dollars  per  day,  but  it  does  not  necessarily  admit  that 
it  was  the  proper  measure  of  damages  in  the  case. 

The  ordinary  measure  of  damages  for  the  wrongful  deten- 
tion of  property  is  interest.     Where,  however,  the  property 
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haa  a  usable  value  which  exceeds  the  lawful  rate  of  interest 
this  rule  has  no  application.  In  such  a  case  the  successful 
party  is  entitled  to  recover,  as  damages  for  the  detention, 
the  value  of  such  use  during  the  period  that  he  was  wrong- 
fully deprived  thereof.  And  this  value  is  to  be  estimated  by 
the  ordinary  market  price  of  the  use  of  such  property. 
(34  Cyc.  1562-1564.)  There  are  exceptions  to  this  rule,  but 
as  there  is  neither  evidence  nor  finding  from  which  it  may 
be  ascertained  whether  or  not  the  case  falls  within  any  of 
the  exceptions,  we  must  apply  the  rule  as  above  stated. 

It  is  to  be  observed  that  we  have  a  statute  specifically  de- 
fining the  measure  of  damages  in  actions  for  the  conversion 
of  personal  property,  viz.:  "The  value  of  the  property  at  the 
time  of  the  conversion,  with  the  interest  from  that  time,  or, 
where  the  action  has  been  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without  interest,  at 
the  option  of  the  injured  party."  (Civ.  Code,  sec.  3336.) 
The  rule  in  claim  and  delivery  (or  replevin)  is  as  follows: 
**In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiflf  may  be  for  the  possession 
or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and 
damages  for  the  detention."     (Code  Civ.  Proc.,  sec.  667.) 

The  reason  for  the  rule  in  replevin  is  that  interest  or  the 
value  of  the  property  does  not  furnish  adequate  compensa- 
tion for  the  wrongful  detention.  In  some  of  the  cases  it  is 
correctly  said  that  the  wrongdoer  who  had  had  the  use  of 
the  property  would  make  a  profit  out  of  his  own  wrong, 
which  the  law  does  not  tolerate;  and  that  it  would  deny  to 
a  plaintiff  damages  which  naturally  and  certainly  follow 
from  a  wrongful  invasion  of  his  rights.  In  the  notes  to  the 
text  (34  Cyc.  1563)  the  rule  as  above  given  is  shown  to  have 
^een  applied  in  the  case  of  household  furniture ;  to  buggies ; 
boats;  milk  cows;  threshing-machines,  in  the  latter  case  hold- 
ing that  **the  measure  of  damages  for  such  detention  is  the 
fair  rental  value  of  the  machine,  less  the  damages  which 
would  result  to  it  from  the  extra  wear  and  tear  caused  by 
the  use  of  it  while  so  rented."  (Peerless  Machine  Co,  v. 
Oates,  61  Minn.  124,  [63  N.  W.  260].) 

The  reason  for  the  distinction  between  trover  or  conver- 
sion and  replevin  is  well  stated  in  Farrar  v.  Eash,  5  Ind. 
App.  238,    [31  N.  E.   1125]:  "In  replevin  plaintiff  never 
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ceases  to  claim  the  property  as  his  own,  but  seeks  to  obtain 
it  rather  than  its  value.  In  such  case  plaintiff,  being  en- 
titled to  the  use  of  the  property  of  which  he  has  been  unlaw- 
fully deprived,  and  not  having  waived  the  title  thereof,  has 
a  right  to  recover  the  value  of  such  use  in  damages.  In 
trover,  on  the  other  hand,  plaintiff  concedes  a  change  of  title 
by  the  act  of  conversion  and  recognizes  ownership  in  defend- 
ant. In  that  case  damages  for  detention  are  waived,  and 
it  would  be  absurd  to  give  plaintiff  compensation  for  the  use 
of  the  property."     (34  Cyc,  supra.) 

It  may  be  that  damages  which  cannot  be  ascertained  with 
reasonable  certainty,  or  which  are  contingent  or  speculative, 
cannot  be  allowed  in  an  action  of  replevin.  But  here  we 
have  a  distinct  claim  in  the  complaint  for  the  rental  value, 
$10  per  day,  for  the  machine,  and  a  denial  that  the  rental 
value  was  any  greater  than  four  dollars  per  day.  We  must 
assume  that  there  was  sufficient  evidence  to  support  the  judg- 
ment upon  this  issue  of  rental  value  as  being  the  damages 
for  the  detention.  There  is  nothing  so  startling  in  the  fact 
that  the  rental  value  allowed  by  the  court  amounts  to  more 
than  the  value  of  the  machine  as  to  compel  a  reversal  of  the 
judgment. 

We  have  examined  the  cases  cited  by  appellant  in  support 
of  his  contention.  He  cites  also  section  3336  of  the  Civil 
Code,  which,  as  we  have  seen,  by  its  terms  is  made  applicable 
to  cases  of  conversion.  Some  of  the  cases  cited  by  appellant 
were  in  conversion;  others  were  in  trespass.  Plielps  v.  Owen, 
11  Cal.  25,  grew  out  of  an  attachment  and  subsequent  sale 
of  the  property  (stock  of  goods).  The  complaint  in  the 
action  claimed  no  other  damages  than  for  the  taking  and 
conversion.  The  rule  in  that  case  was  held  to  be  that  which 
governs  in  trespass  where  the  levy  by  the  sheriff  was  made 
without  any  motive  of  oppression,  or  wanton  disregard  of 
the  duties  of  his  office,  or  the  rights  of  the  owner.  The  rule 
there  was  the  value  of  the  property  with  interest.  Dorsey  v. 
Manlove,  14  Cal.  553,  was  a  case  where  the  sheriff  seized  cer- 
tain three  horses  and  sold  them  to  satisfy  an  assessment  for 
state  and  county  taxes.  The  action  was  in  trespass.  The 
plaintiffs  were  dlowed  to  prove  that  they  sustained,  in  addi- 
tion to  the  loss  of  the  property  taken,  certain  injuries  re- 
sulting consequentially  and  witnesses  were  allowed  to  te.stify 
to  the  amount  of  the  damages.     The  defendant  justified  as 


Digiti 


zed  by  Google 


794  Tucker  v.  Haqerty.  [37  Cal.  App. 

sheriflf,  but  the  trial  court  excluded  from  the  jury  all  evi- 
dence relating  to  the  assessment  on  the  ground  that  the  as- 
sessment was  illegal.  This  placed  the  defendant  before  the 
jury  in  the  position  of  a  naked  trespasser  and  the  result  was 
a  verdict  for  plaintiff  for  two  thousand  dollars  in  damages. 
The  value  of  the  horses  taken  was  $350.  On  appeal  the  judg- 
ment was  reversed  and  the  rule  in  Phelps  v.  Ou^en,  supra,  was 
held  applicable.  Obviously,  these  cases  do  not  govern  the  pres- 
ent case.  Page  v.  Fowler,  39  Cal.  412,  [2  Am.  Rep.  462],  was 
an  action  in  claim  and  delivery  for  certain  hay  which  plain- 
tiff sold  after  getting  possession  under  the  writ.  He  failed 
in  the  action  to  establish  his  right  to  the  hay,  and,  of  course, 
defendants  were  entitled  to  recover  the  value  of  the  hay 
taken  and  disposed  of  by  plaintiff.  It  was  sold  in  San  Fran- 
cisco, in  1863,  at  $12.50  per  ton,  the  highest  price  that  could 
have  been  obtained.  The  market  value  of  the  hay  was  two 
thousand  five  hundred  dollars.  Defendants  were  allowed  to 
prove  that  hay  had  sold  during  the  year  1864  for  $40  per 
ton,  and  the  trial  court  instructed  the  jury  that  they  might 
find  the  highest  market  value,  since  the  hay  was  taken  by 
the  plaintiff,  with  interest.  The  jury  brought  in  a  verdict 
for  $25,763.23.  The  trial  was  in  November,  1869,  six  years 
after  the  taking.  The  judgment  was  reveraed.  The  opinion 
is  by  Mr.  Justice  Temple  and  presents  a  very  full  analysis 
of  the  cases.  The  rule  deduced  was  **that  in  cases  affecting 
property  of  fluctuating  value,  where  exemplary  damages  are 
not  allowed,  the  correct  measure  of  damages  is  the  highest 
market  value  within  a  reasonable  time  after  the  property 
was  taken,  with  interest  compounded  from  the  time  such 
value  was  estimated."  The  opinion  states:  "We  are  not 
called  upon  to  inquire  whether  a  different  measure  of  dam- 
ages should  be  adopted  where  the  property  has  been  retained 
and  can  be  returned  in  specie." 

Freeborn  v.  Norcross,  49  Cal.  313,  was  claim  and  delivery, 
and  the  appeal  was  on  the  judgment-roll  alone.  The  jury 
rendered  a  verdict  for  the  value  of  the  property,  with  '*  legal 
interest"  thereon  from  the  time  of  the  seizure  by  the  sheriff 
to  the  date  of  the  verdict;  and  damages  in  the  sum  of  $50. 
At  that  time  section  200  of  the  Practice  Act  authorized  the 
recovery  of  damages  for  the  detention  of  personal  property, 
as  section  667  of  the  Code  of  Civil  Procedure  now  does.  It 
was  held  that  plaintiff  could  not  recover  both  interest  and 
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damagres;  that  interest  is  given  in  such  case  as  damages  and, 
if  allowed  in  addition  to  a  gross  sum  for  damages,  it  would 
amount  to  double  damages.  The  cause  was  remanded  with 
directions  to  modify  the  judgment  "so  that  plaintiff  shall 
recover  the  sum  of  $375,  with  interest  thereon  (the  rate  spe- 
cified in  section  1920  of  the  Civil  Code)  from  the  date  of 
the  judgment."  "Why  the  court  allowed  interest  instead  of 
the  $50  as  the  damages  does  not  appear.  Nor  does  the  case 
decide  that  damages  other  than  interest,  if  proven,  may  not 
be  allowed.  The  evidence  was  not  brought  up.  The  report 
of  the  case  is  brief  and  it  does  not  appear  whether  the  in- 
terest allowed  was  more  or  less  than  the  gross  damages  of  $50. 

In  Kelly  v.  McKibben,  54  Cal.  192,  interest  was  allowed 
in  the  judgment  upon  the  value  of  the  property  from  the 
time  it  was  taken  from  the  possession  of  defendant.  The 
court  said:  "As  no  other  damages  for  the  detention  are  found 
or  included  in  the  judgment,  we  think  that  such  interest  may 
be  regarded  as  damages  for  such  detention.  (Freeborn  v. 
Norcross,  49  Cal.  313.)'*  Upon  rehearing  the  court  pointed 
out  the  distinction  between  common-law  actions  of  detinue 
and  trover,  holding  that  in  replevin  damages  were  given 
under  section  667  of  the  Code  of  Civil  Procedure  and  not 
under  section  3336  of  the  Civil  Code.  (See  Harris  v.  Smith, 
132  Cal.  316,  [64  Pac.  409]  ;  Hickey  v.  Coschina,  133  Cal.  81, 
[65  Pac.  313] ;  Morris  v.  Allen,  17  Cal.  App.  684,  [121  Pac. 
690].) 

Lii^estock  Co.  v.  Union  etc.  Co.,  114  Cal.  447,  [46  Pac. 
286],  was  an  action  in  replevin.  The  trial  court  found  that 
•'the  plaintiff  has  not  suffered  any  damages  by  reason  of  the 
detention  of  said  personal  property  nor  have  the  defendants 
been  guilty  of  oppression,  fraud,  or  malice."  Plaintiff  was 
allowed  the  value  of  the  property  with  costs  of  suit.  Plain- 
tiff moved  for  a  new  trial,  which  was  granted,  and  defend- 
ant appealed.  The  record  showed  without  conflict  that 
plaintiff  had  been  damaged  in  a  very  considerable  sum.  The 
motion  was  granted  on  the  ground  that  the  evidence  was 
insufficient  to  justify  the  decision.  The  supreme  court,  in 
affirming  the  order,  said:  "Under  such  proof  (oppression, 
fraud,  or  malice)  plaintiff  might  have  been  awarded  exem- 
plary damages  (Civ.  Code,  sec.  3294),  but  without  it  was 
entitled  to  such  damages  as  would  compensate  him  for  all 
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the  detriment  proximately  caused  by  the  wrong  complained 
of.     (Civ.  Code,  sec.  3333.)" 

We  think  the  trial  court  was  authorized  to  fix  the  damages 
for  the  detention  of  the  property,  under  section  667  of  the 
Code  of  Civil  Procedure,  on  the  basis  of  the  rental  value. 

The  judgment  is  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[dv.  No.  2283.    Second  Appellate  District.— July  23,  1918.] 

M.  E.  DUTWILER,  Respondent,  v.  A.  J.  KLUNK  et  al., 
Copartners,  Appellants. 

SPKcino  Performance — Contract  for  Carload  of  Iron — ^Uncertainty 
AS  to  Quantity. — A  contract  for  a  carload  of  iron  U  enforceable, 
notwithstanding  the  parties  in  making  the  contract  did  not  state 
how  much  iron  should  constitute  a  carload  and  did  not  attempt 
to  provide  what  should  be  either  the  minimum  or  maximum  amount 
of  iron  in  such  carload. 

Appeal — Altebnativk  Method — Printing  of  Record  in  Briefs. — ^Where 
the  record  on  appeal  has  been  prepared  in  typewritten  form  under 
the  alternative  method  provided  by  sections  953a  et  scq.  of  the  Code 
of  Civil  Procedure,  the  parties  must  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Coui-t  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ward  Chapman,  and  L.  M.  Chapman,  for  Appellants. 

Barstow,  Bohe  &  Jeffers,  for  Respondent. 

CONREY,  P.  J. — The  defendants  were  engaged  in  selling 
a  certain  kind  of  patented  camp  stove.  In  order  to  obtain 
a  supply  of  stoves  for  the  market  they  agreed  with  the  plain- 
tiff that  the  plaintiff  would  obtain  a  carload  of  iron  and 
manufacture  that  iron  into  stoves,  for  which  the  defendants 
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would  pay  to  the  plaintiff  seyenty-fiye  cents  per  stove.  The 
stoves  were  to  be  made  in  accordance  with  certain  dies  which 
the  defendants  were  to  furnish  and  did  furnish.  After  a 
part  of  the  stoves  had  been  delivered  and  paid  for,  the  de- 
fendants, with  plaintiff's  consent,  shipped  the  dies  to  Chi- 
cago for  the  purpose  of  using  the  same  in  manufacturing  a 
quantity  of  stoves  there,  but  with  a  promise  to  return  the 
same  to  the  plaintiff  to  complete  his  contract.  These  dies 
never  were  returned  to  the  plaintiff.  Of  the  iron  remaining 
in  the  plaintiff's  hands  a  part  had  been  blocked  out  for  stoves 
and  a  part  was  untouched.  The  judgment,  which  was  in 
favor  of  the  plaintiff,  covers  a  sum  allowed  for  depreciation 
in  value  of  the  iron  which  had  been  blocked  out  and  a  sum 
covering  the  profits  which  the  plaintiff  would  have  made  if 
the  contract  had  been  fulfilled.  The  defendants  appeal  from 
the  judgment. 

The  principal  grounds  of  appeal  urged  by  the  defendants 
are  the  following:  1.  The  contract  was  void  for  uncertainty 
in  the  attempted  specification  of  the  quantity  of  iron  author- 
ized to  be  ordered,  and  was  therefore  unenforceable  in  so 
far  as  uncompleted  stoves  were  concerned.  2.  The  evidence 
does  not  support  the  finding  that  defendants  agreed  to  pur- 
chase more  than  the  number  of  stoves  to  be  made  from  a 
minimum  car  of  forty  thousand  pounds,  to  wit,  approxi- 
mately three  thousand  five  hundred  stoves.  3.  The  judgment 
for  depreciation  in  value  of  the  cut-up  iron  and  loss  of  pros- 
pective profit  was  unwarranted,  because  the  contract  was  not 
performed  nor  was  performance  prevented  by  defendants. 
On  the  contrary,  plaintiff  himself  breached  the  contract  and 
abandoned  the  same  when  he  loaned  or  sold  a  part  of  tli3 
metal  ordered  for  the  performance  of  his  contract  4.  The 
court  erred  in  declining  to  allow  defendants  an  opportunity 
to  procure  the  original  freight  bill  of  the  car  in  question  and 
thus  prove  the  weight  of  the  metal  delivered. 

We  have  not  been  favored  with  a  printed  copy  of  the 
court's  findings,  but  from  the  evidence  produced  in  the  brief 
we  infer  that  the  weight  of  the  iron  in  that  carload  was 
found  to  be  49,618  pounds.  There  was  evidence  tending  to 
show  that  such  was  the  true  weight.  Appellants  claim  that 
their  order  was  limited  to  a  minimum  carload  and  that  a 
minimum  carload  of  iron  would  have  weighed  only  forty 
thousand  pounds.    The  evidence  was  amply  sufficient  to  sup- 
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port  the  court's  conclusion  that  the  contract  simply  provided 
for  a  carload  of  iron  without  limiting  the  quantity  to  any 
specified  weight.  Taking  this  to  be  the  fact,  we  think  that 
the  contract  was  enforceable,  notwithstanding  the  fact  that 
the  parties  in  making  their  agreement  did  not  state  how 
much  iron  should  constitute  a  carload  and  did  not  attempt 
to  provide  what  should  be  either  the  minimum  or  maximum 
amount  of  iron  in  such  carload.  In  the  case  of  a  contract 
for  nine  carloads  of  lumber  it  was  held  by  the  appellate  court 
of  Indiana  that  the  parties  might  contract  for  nine  cnrloads 
without  specifying  the  capacity  of  the  cars.  {Indxannpolis 
Cabinet  Co.  v.  Herrman,  7  Ind.  App.  462,  [34  N.  E.  579].) 

On  cross-examination  of  the  plaintiff  he  admitted  that  after 
the  carload  of  iron  came  into  his  possession  and  before  the 
dies  were  taken  away  by  the  defendants,  the  plaintiff  loaned 
thirty  bundles  of  the  iron  to  another  corporation.  After 
about  six  weeks  this  iron  was  returned  by  the  borrower  to 
the  plaintiff.  During  that  period  of  six  weeks  the  defend- 
ants took  away  the  dies  for  the  stated  purpose  of  sending 
them  away  temporarily  for  the  special  purpose  stated  above. 
They  were  informed  at  that  time  that  those  thirty  bundles 
had  been  loaned  to  another  establishment,  but  they  made  no 
objection  thereto.  On  the  contrary,  the  defendants  treated 
the  contract  as  still  in  force  and  promised  that  they  would 
return  the  dies  within  a  stated  time.  Our  attention  has  not 
been  called  to  any  evidence  tending  to  show  that  the  act  of 
the  plaintiff  in  lending  these  thirty  bundles  of  iron,  amount* 
ing  to  about  four  thousand  five  hundred  pounds,  caused  any 
delay  or  in  any  manner  interfered  with  the  plaintiff's  per- 
formance of  his  contract.  These  facts,  therefore,  do  not  fur- 
nish any  valid  ground  for  appellants'  claim  that  the  judg- 
ment for  depreciation  in  value  of  the  cut-up  iron  and  the 
loss  of  prospective  profits  was  unwarranted. 

The  last  point  argued  in  appellants'  brief  relates  to  an 
alleged  error  in  ruling  upon  the  admission  of  evidence.  No 
part  of  the  record  upon  this  question  has  been  printed  in  that 
brief  or  in  the  brief  of  the  opposing  party.  They  disagree 
about  the  facts,  and  the  matter  in  dispute  is  not  prop- 
erly before  us  for  determination.  Where  the  record  on  ap- 
peal has  been  prepared  in  typewritten  form  under  the  alter- 
native method  provided  by  section  953a  et  seq,  of  the  Code 
of  Civil  Procedure,  the  parties  must  "print  in  their  briefs, 
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or  in  a  supplement  appended  thereto,  such  portions  of  the 
record  as  they  desire  to  call  to  the  attention  of  the  court." 
(Code  Civ.  Proc,  sec.  953c ;  Barker  Bros.  v.  Joos,  36  Cal.  App. 
311,  [171  Pac.  1085].) 
The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Crim.  No.  608.    Second  Appellate  District.— July  27,  1918.] 

THE   PEOPLE,  Respondent,  v.   P.   S.   HARTWELL, 
Appellant 

CiUMmAL  Law — Commission  or  Lewd  Acts  upon  Child— Accusatory 
Statements  of  Wife  of  Defendant — Failure  to  Make  Reply — 
Erroneous  Admission  in  ITvidence. — In  a  prosecution  for  tlie  of- 
fense defined  in  section  288  of  the  Penal  Code,  the  admission  in 
evidence,  over  defendant's  objection,  of  the  testimony  of  an  officer 
as  to  what  transpired  on  the  f occasion  of  a  visit  made  bj  defendant 
to  his  home  was  error  where  such  testimony  was  to  the  effect  that 
the  defendant's  wife  told  the  defendant  that  he  had  "been  warned 
about  this  thing  before"  and  that  she  did  "not  believe  in  this  thing 
of  ruining  joung  girls,"  and  the  defendant  made  no  reply  thereto 
other  than  saying  that  "this  is  not  any  place  to  discuss  that." 

Id. — Silence  of  Accused  in  Presence  of  Accusations — Rule  as  to 
Admissibility. — Statements  of  third  parties  made  to  or  in  the 
presence  of  one  charged  with  the  commission  of  a  crime  and  tend- 
ing to  connect  him  therewith  are  admitted,  not  as  of  themselves  con- 
stituting evidence  of  the  facts  stated,  but  to  show  what  it  is  that 
calls  for  a  reply;  and  where  the  statement  is  such  that  under  the 
circumstances  the  accused,  if  innocent,  should  repudiate  it,  his 
remaining  mute  will  constitute  evidence  of  hia  admission  of  the 
truth  of  the  statement  made. 

Id. — Warning  of  Accused  —  Admission  —  Insufficient  Evidence  of 
Lascivious  Nature. — In  such  a  prosecution,  admissions  of  the  ac- 
cused that  he  had  been  warned  is  not,  in  the  absence  of  evidence 
showing  reason  or  occasion  therefor,  evidence  tending  to  prove  that 
defendant  was  of  a  lascivious  nature,  or  that  he  had  theretofore 
indulged  in  such  acts. 

Id. — Erroneous  Admissions  of  Acpusatory  Statements — Argument 
of  District  Attorney — Prejudicial  Error. — In  such  a  prosccu- 
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tion,  tlie  erroneoiu  admission  of  accusatory  statements  of  the  irife 
of  the  defendant  was  prejudicial  where  the  district  attorney  laid 
great  stress  on  the  statements  in  his  argument. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  E.  Dadmun,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  and  Jerry  H,  Powell,  for  Re- 
spondent. 

SHAW,  J. — ^Upon  an  information  charging  him  therewith, 
defendant  was  convicted  of  the  offense  defined  in  section  288 
of  the  Penal  Code. 

On  his  appeal  prosecuted  from  the  judgment  and  an  order 
denying  his  motion  for  a  new  trial,  numerous  alleged  errors 
are  argued  in  support  of  a  reversal,  only  one  of  which,  how- 
ever, we  deem  it  necessary  to  consider. 

In  the  course  of  the  trial  the  court,  over  defendant's  objec- 
tion, admitted  in  evidence  the  testimony  of  Officer  Cooley 
as  to  what  transpired  on  the  occasion  of  a  visit  made  by 
defendant  to  his  home,  as  follows:  **We  went  into  the  house 
.  .  .  and  his  wife  and  daughter  were  there,  and  his  daughter 
says,  'Well,  you  don't  need  to  tell  us  what  you  are  here  for,' 
or  words  to  that  effect.  *We  already  know  about  it.'  Then 
Mr.  Hartwell  said  he  had  to  have  bail  or  bonds,  and  asked 
his  wife  if  she  would  go  on  his  bonds.  She  said  she  didn't 
know  whether  she  would  or  not.  And  they  talked  back  and 
forth  there  about  the  bonds,  and  she  said:  *Tou  have  been 
warned  about  this  thing  before  now;  you  have  been  warned 
time  and  time  again,  and  I  do  not  believe  in  this  thing  of 
ruining  little  girls.  I  don't  know  whether  I  want  to  go  on 
your  bonds  or  not,  as  all  I  have  got  is  this  place.'  She  said, 
*I  never  had  a  dollar  of  my  own  and  you  never  gave  me  a 
dollar.'  "  In  reply  to  which  defendant  said:  "This  is  not 
any  place  to  discuss  that."  "He  says  to  his  daughter,  *You 
get  your  mother  to  sign  the  bonds  and  get  me  out  of  jail.'  " 
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In  our  opinion,  the  ruling  constituted  error.  Statements 
of  third  parties  made  to  or  in  the  presence  of  one  charged 
with  the  commission  of  a  crime  and  tending  to  connect  him 
therewith  are  admitted,  not  as  of  themselves  constituting  evi- 
dence of  the  facts  stated,  but  to  show  what  it  is  that  calls 
for  a  reply ;  and  where  the  statement  is  such  that  under  the 
circumstances  the  accused,  if  innocent,  should  repudiate  it, 
his  remaining  mute  will  constitute  evidence  of  his  admission 
of  the  truth  of  the  statement  made.  {People  v.  McCrea,  32 
Cal.  98;  People  v.  Philbon,  138  Cal.  530,  [71  Pac.  650].) 
Other  than  saying  "this  is  not  any  place  to  discuss  that," 
defendant  made  no  reply  to  what  his  wife  said.  The  word 
'*that"  might  well  be  deemed  to  refer  to  her  statement  that 
she  ''never  had  a  dollar  of  my  own  and  you  never  gave  me 
a  dollar.'*  Assuming,  then,  that  she  said  **you  have  been 
warned  about  this  thing  before  now,"  and  that  she  did  not 
believe  in  ruining  little  girls,  neither  statement  constituted 
an  accusation  of  doing  anything  which  defendant  was  called 
upon  to  deny,  and  assuming  further  that  by  remaining  mute 
he  be  deemed  to  have  assented  to  all  that  his  wife  said,  it 
at  most  would  constitute  an  admission  on  his  part  of  the 
truth  of  his  wife's  expressed  belief  and  the  fact  that  he  had 
been  warned  against  committing  offenses  of  a  similar  charac- 
ter to  that  with  which  he  was  charged.  Since,  however,  the 
statements  made  by  the  wife,  if  true,  did  not  purport  to  in 
any  manner  connect  him  with  the  offense,  his  assent  thereto 
could  not  be  deemed  evidence  tending  to  prove  his  guilt. 
Nor,  conceding  the  competency  of  evidence  of  prior  lascivious 
acts,  as  held  in  People  v.  Love,  29  Cal.  App.  521,  [157  Pac.  9], 
can  the  admission  that  he  had  been  warned,  in  the  absence 
of  evidence  showing  the  occasion  or  reason  therefor,  be 
deemed  evidence  tending  in  any  degree  to  prove  that  he  was 
of  a  lascivious  nature  or  that  he  had  theretofore  indulged 
in  such  acts.  One  entirely  innocent  of  ever  committing  a 
crime  might  be  warned  against  so  doing;  indeed,  one  of  the 
chief  purposes  of  education  is  the  teaching  of  obedience  to 
laws  having  their  basis  in  the  principles  of  morality  which 
govern  civilized  people. 

By  reason  of  the  nature  of  the  case,  the  evidence  so  erro- 
neously received  was  not  only  highly  prejudicial,  but  the 
effect  thereof  on  the  minds  of  the  jurors  was  no  doubt  greatly 
accentuated  by  the  argument  of  the  district  attorney,  based, 

»7  C»l.  App.- 
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not  upon  the  defendant's  acts  and  conduct,  but  upon  this 
hearsay  testimony  of  his  wife.  In  his  discussion  of  the  case 
he  laid  great  stress  upon  the  fact  that,  as  shown  by  the  state- 
ments of  the  wife  and  daughter,  they  knew  that  defendant 
was  given  to  the  commission  of  acts  like  that  with  which  he 
was  charged.  True,  an  objection  to  this  line  of  argument 
was  sustained,  after  which  the  district  attorney  again  di- 
rected the  attention  of  the  jury  to  the  fact  that  the  wife 
said,  **I  do  not  believe  in  ruining  little  girls;  you  have  been 
warned  of  this  time  and  time  again";  and  closed  by  say- 
ing, "I  am  going  to  leave  it  to  the  jury  to  say  what  she 
meant.**  Our  conclusion  renders  it  unnecessary  to  consider 
other  alleged  errors. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  James  J.,  concurred. 


[Civ.  No.  2502.    Second  Appellate  District.— Julj  29,  1918.] 

R.  M.   BEKINS,    Appellant,   v,   ELLA   SMITH,   etc., 
Respondent. 

Appeal— Order  Denting  Motion  to  Strike  Out  Stat  Bond — Disfosi 
TiON  or  Main  Appeal — Moot  Question. — An  appeal  from  an  order 
denying  a  motion  to  strike  out  an  undertaking  on  appeal  staying 
execution  and  to  Taeate  the  stay  will  be  dismissed,  as  involving 
questions  of  only  abstract  interest,  where  the  appeal  from  the 
judgment  in  the  main  case  has  been  determined,  and  the  action  of 
the  appellate  court  thereon  has  become  final. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  motion  to  strike  out  an  under- 
taking on  appeal  staying  execution  and  to  vacate  the  stay. 
Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Winslow  P.  Hyatt,  and  David  G.  Kling,  for  Appellant. 

R.  D.  ^TcLaughlin,  J.  B.  McLaughlin,  and  Earl  Rogers, 
for  Respondent. 
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THE  COURT.— In  this  action  plaintiflf  had  judgment  in 
the  court  below  and  defendant  Ella  Smith  appealed.  An 
undertaking  was  given  to  stay  execution  and  a  stay  followed. 
Plaintiff  moved  to  strike  out  the  undertaking  and  vacate  the 
stay.  That  motion  was  denied  and  this  appeal  was  then 
taken.  The  appeal  in  the  main  case  has  been  determined 
by  this  court  and  the  judgment  of  the  lower  court  reversed. 
(Bekins  v.  Smith  et  (U,,  ante,  p.  222,  [174  Pac.  96].)  The 
judgment  made  on  determining  that  appeal  has  become  final. 
It  would  serve  no  purpose  affecting  the  rights  of  the  parties 
litigant  to  now  take  up  the  questions  discussed  as  to  the 
validity  of  the  stay  bond  given  in  the  case.  Such  questions 
have  become  of  mere  abstract  interest.  {Adams  v.  Frather 
et  oZ.,  176  Cal.  164,  [167  Pac.  867].) 

The  appeal  is  dismissed. 


[Civ.  No.  2629.    Second  Appellate  District. — July  29.  1918.] 

EMIL   FIRTH    et   al.,   Appellants,  v.    HOWARD    W. 
BOHRMANN  et  al.,  Respondents. 

HiOHWAT — Abandonment — Right  of  Board  of  Supervisors. — In  view 
of  the  provisions  of  subdivision  3  of  section  2643  of  the  Political 
Code,  a  board  of  supervisors  may,  of  its  own  motion  and  without 
any  petition  therefor,  order  a  public  road  abandoned. 

Id. — Petition  fob  Abandonment  —  Genuineness  of  Signatures  — 
Qualification  of  Signers  —  Jurisdiction  of  Board  of  Super- 
visors.— On  proceedings  for  the  abandonment  of  a  public  road,  the 
genuineness  of  the  signatures  and  qualifications  of  the  signers  of 
the  petition  for  the  abandonment  are  questions  to  be  determined  by 
the  board  of  supervisors,  and  in  making  each  determination  tho 
board  acts  judicially. 

Id. — Findings  of  Board— Sufficiency  of  Evidence — Presumption  on 
Collateral  Attack. — Where  a  hearing  to  abandon  a  public  road 
is  regularly  had  upon  a  petition  sufiScient  in  both  form  and  sub- 
stance, it  will  be  presumed  on  collateral  attack  that  the  evidence 
was  ample  to  establish  the  truth  of  the  board's  findings  as  to  the 
genuineness  of  the  signatures  and  the  qualification  of  the  signers 
of  the  petition. 

Id. — Abandonment  of  Road  —  Procekdinos  not  Subject  to  Col- 
lateral Attack. — The  action  of  a  board  of  supervisors  abandoning 


Digiti 


zed  by  Google 


804  Firth  v,  Bohbmann.  [37  Cal.  App. 

a  public  road  at  a  hearing  regularly  had  upon  a  sufficient  petition 
cannot  be  collaterally  attacked  because  of  error  in  adjudication  of 
a  question  of  fact,  not  procured  by  fraud  extrinsic  or  collateral  to 
such  question. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Ans^elcs  County  denying  a  new  trial.  John  W.  Shcuk, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sheldon  Borden,  George  H.  Moore,  and  Jas.  B.  Redd,  for 
Appellants. 

A.  J.  Hill,  County  Counsel,  and  Chas.  E.  Haas,  Deputy 
County  Counsel,  for  Respondents. 

SHAW,  J. — In  this  action  plaintiff  sought  a  judgment  en- 
joining defendants  from  working,  improving,  and  using  a 
certain  strip  of  land  as  and  for  a  public  road. 

Judgment  went  for  defendants.  Thereafter  plaintiff's  mo- 
tion for  a  new  trial  was  by  the  coui-t  denied,  from  which 
order  he  prosecutes  this  appeal. 

It  appears  that  in  May,  1909,  plaintiff  Firth  was  the  owner 
of  a  tract  of  land  comprising  over  four  hundred  acres  which, 
under  the  designation  of  ** Orange  Cove,"  he  subdivided  into 
lots  ranging  from  five  to  eighteen  acres  each.  Over  this 
tract  at  said  time  there  extended  a  meandering  public  road 
known  as  the  Vincdale  road.  On  May  19,  1909,  there  was 
presented  to  the  board  of  supervisors  a  petition  in  due  form 
and  substance,  signed  by  ten  persons  who  therein  represented 
themselves  as  being  freeholders,  and  praying  that  said  road 
be  abandoned  and  vacated.  After  notice  thereof  published 
as  provided  in  section  2688  of  the  Political  Code,  a  hearing 
of  the  petition  was  had,  followed  by  an  order  wherein,  after 
reciting  that  evidence  both  oral  and  documentary  was  re- 
ceived touching  all  matters  set  forth  in  said  petition,  the 
boaid  expressly  found  said  petition  to  be  true,  and  that  "all 
said  petitioners  are  freeholders  in  said  Vincdale  road  dis- 
trict and  taxable  therein  for  road  purposes;  that  they  will 
be  accommodated  by  the  proposed  vacation,  and  that  at  least 
tuo  of  said  petitionors  are  residents  in  said  road  district"; 
and    thereupon    said   board    ordered   that   the   petition    be 
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granted  and  that  the  highway,  which  was  in  said  petition 
and  said  order  described,  be  vacated  and  abandoned  and  the 
land  contained  therein  restored  to  acreage.  Thereafter,  on 
August  5, 1912,  the  board  of  supervisors,  by  a  purported  order 
made  and  entered,  rescinded  the  order  made  July  7,  1909, 
hereinbefore  referred  to,  whereby  said  road  was  vacated  and 
abandoned. 

In  its  answer  defendant  alleges  that  four  of  the  ten  per- 
sons whose  signatures  were  attached  to  the  petition  for  the 
vacation  and  abandonment  of  said  highway  were  not  free- 
holders; hence  it  is  claimed  the  petition  was  insufficient  to 
vest  jurisdiction  in  the  board  of  supervisors  to  make  the 
order  vacating  said  roadway;  or,  to  use  the  language  of 
counsel  for  defendant,  "the  county  of  Los  Angeles  maintains 
that  inasmuch  as  the  petition  was  not  signed  by  ten  free- 
holders, as  required  by  section  2681  of  the  Political  Code,  the 
board  of  supervisors  did  not  obtain  jurisdiction,  and  that  this 
order  declaring  the  road  vacated  was  without  jurisdiction 
and  void."  In  support  of  this  allegation  contained  in  the 
complaint  and  in  accordance  with  eounsers  contention,  the 
court,  over  plaintiff's  objection,  received  evidence  tending  to 
show  that  some  of  the  signers  of  the  petition  were  not  free- 
holders and  would  not  in  fact  be  accommodated  by  the  clos- 
ing of  the  road.  That  a  board  of  supervisors  may,  of  its 
own  motion  and  without  any  petition  therefor,  order  a  public 
road  abandoned,  was  held  by  this  court  in  Swift  v.  Board  of 
Supervisors,  16  Cal.  App.  72,  [116  Pac.  317],  where  it  was 
said,  "that  by  subdivision  3  of  section  2643  of  the  Political 
Code  it  is  made  the  duty  of  the  board,  of  its  own  motion  and 
without  hearing  evidence,  to  abandon  by  proper  order  such 
roads  as  are  not  necessary  for  the  public  use,  and  thus  relieve 
the  county  of  the  expense  and  burden  of  their  maintenance." 
Conceding,  however,  that  this  statement  was,  as  claimed  by 
respondent,  unnecessary  in  the  decision  of  that  case  and  that 
the  presentation  of  a  petition  signed  by  at  least  ten  free- 
holders, two  of  whom  shall  be  residents  of  the  road  district 
wherein  the  road  proposed  to  be  vacated  is  situated  and  tax- 
able therein  for  road  purposes,  all  as  provided  in  section 
2681  of  the  Political  Code,  is  a  necessary  prerequisite  to  the 
making  of  such  an  order,  nevertheless  the  question  as  to  the 
genuineness  of  the  signatures  and  the  qualifications  of  the 
signers  of  the  petition  is  one  to  be  determined  by  the  board 


Digiti 


zed  by  Google 


806  FiBTH  V.  BOHEMANN.  [37  Cal.  App. 

(Great  Western  Power  Co.  v.  PiUsbury,  170  Cal.  180,  [149 
Pac.  35]),  and  as  to  which  question  the  order  in  this  case 
recites  that  evidence  was  heard  and  upon  which  the  board 
found  such  facts  to  be  established.  As  to  this  question  the 
board  acted  judicially.  (WaugTi  v.  Chauncey,  13  Cal.  11.) 
We  must  assume  that  at  the  hearing  regularly  had  upon  a 
petition  sufficient  both  in  form  and  substance  the  evidence 
was  ample  to  establish  the  truth  of  the  facts  so  found ;  hence 
it  follows  that  such  adjudication  "can  be  vacated  only  in  the 
manner  and  upon  the  grounds  that  would  justify  the  vaca- 
tion of  a  judgment  rendered  by  a  court  of  record,  and  mere 
error  in  the  adjudication  of  a  question  of  fact,  not  procured 
by  fraud  extrinsic  or  collateral  to  such  question,  is  not 
ground  upon  which  it  may  be  vacated,  since,  if  it  were,  no 
adjudication  of  a  question  of  fact  would  ever  become  final, 
so  long  as  new  evidence  could  be  had,  or  a  different  conclu- 
sion be  reached  upon  the  same  (or,  as  in  this  case,  other) 
evidence."  (People  v.  Los  Angeles,  133  Cal.  338,  [65  Pac. 
749].)  To  permit  a  collateral  attack  in  such  cases  as  per- 
mitted herein  by  the  trial  court  must  inevitably  lead  to  in- 
tolerable confusion.  The  abandonment  of  the  road  was  not 
a  proceeding  which  directly  affected  private  property,  and 
hence  is  distinguishable  from  those  cases  in  proceedings  to 
open,  grade,  or  improve  a  street,  as  was  that  of  Wilcox  v. 
Engebretsen,  160  Cal.  288,  [116  Pac.  750]. 

That  the  action  of  the  board  of  supervisors  in  making  the 
order  vacating  the  road  in  question  is  not  open  to  collateral 
attack  is  sustained  by  numerous  decisions,  among  which  see 
Swift  V.  Board  of  Supervisors,  supra;  Levee  District  v. 
Farmer,  101  Cal.  178,  [23  L.  R.  A.  388,  35  Pac.  569] ;  Belser 
V.  Ho/fschneider,  104  Cal.  455,  [38  Pac.  312] ;  County  of  Sis- 
kiyou  V.  Ga^nlich,  110  Cal.  94,  [42  Pac.  468]. 

The  order  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  607.    Seeond  Appellate  District— July  29,  1918.] 

THE   PEOPLE,   Respondent,   v.   LOUIE   DELGADO, 
Appellant. 

CRiiifiNAL  Law — Commission  of  Lewd  Acts — Identity  of  Defendant 
— SuFFioiENOT  OF  EVIDENCE. — In  this  prosecutiDii  for  lascivious  con- 
duct with  an  eight  year  old  girl  in  violation  of  section  288  of  the 
Penal  Code,  it  is  held  the  evidence  is  sufficient  to  warrant  the  eon- 
elusion  that  the  defendant  was  the  perpetrator. 

Id. — ^PLAaNo  OF  Hand  on  Private  Obganb — Gibl  not  an  Accomplice. 
In  a  prosecution  for  the  commission  of  lewd  acts,  where  the  de- 
fendant was  charged  with  placing  the  hand  of  a  girl  of  the  age  of 
eight  years  upon  his  private  organs,  the  girl  was  not,  in  view  of  the 
amendment  of  1915  to  section  1111  of  the  Penal  Code,  an  accom- 
plice, being,  if  anything,  a  mere  passive  instrument. 

Id. — Evidence — Subsequent  Acts. — ^In  such  a  prosecution,  evidence  of 
what  occurred  two  weeks  subsequent  to  the  date  charged,  when  the 
defendant  was  trapped  and  arrested,  is  admissible. 

ID. — Expert  Testimony  —  Effect  of  Placing  Hand  upon  Private 
Oboans — Harmless  Error. — In  such  a  prosecution  the  admission 
of  expert  testimony  to  prove  that  the  placing  of  a  girl's  hand  upon 
a  man's  private  organs  would  tend  to  excite  his  passion  and  to  a 
certain  extent  gratify  his  desires  is  error  without  prejudice  where 
the  jury  under  the  evidence  could  not  well  have  concluded  that  the 
acts  charged  were  other  than  those  denounced  by  the  statute. 

Id. — New  Trial — Newly  Discovered  Evidence — Lack  of  Diligence. 
In  such  a  prosecution  it  is  not  error  to  deny  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  where  the  evi- 
dence was  euch  as  eould  have  been  procured  with  reasonable  dili- 
gence at  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  trial,  M.  L. 
Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  C.  Russell,  for  Appellant 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  and  Jerry  H.  Powell,  for  Re- 
spondent. 

JAMES,  J. — Defendant,  after  oonvipfion  of  t^*^  or'mA  rle- 
scribed  in  section  288  of  the  Penal  Code,  appeals  from  a  judg- 
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ment  of  imprisonment  and  an  order  denying  his  motion  for 
a  new  trial. 

The  evidence  offered  on  behalf  of  the  prosecution  was  as 
to  its  most  material  part  furnished  by  a  little  girl  eight 
years  of  age.  She  testified  that  on  the  seventeenth  day  of 
February,  1918,  she  entered  a  picture  theater  in  the  city  of 
Hanf ord  and  took  a  seat  well  toward  the  front  of  the  room ; 
that  in  the  seat  next  to  her  was  the  defendant,  a  young  Mexi- 
can, whom  she  had  never  seen  before  to  her  knowledge ;  that 
defendant  offered  her  five  cents  and  told  her  to  get  some  pop- 
corn, but  that  she  did  not  do  this;  that  defendant  offered 
her  ten  cents,  but  did  not  present  it  to  her;  that  he  gave  her 
another  ten-cent  piece  and  took  that  away,  then  "half  a 
dollar  or  a  dollar"  and  took  that  away;  that  when  he  prof- 
fered her  the  first  ten  cents  he  said,  ''if  you  will  give  me  a 
kiss";  that  thereafter  he  moved  over  toward  her,  placed  his 
hand  under  her  dress  and  placed  one  of  her  hands  in  his  lap 
under  his  hat  and  upon  his  private  organs.  The  little  girl 
further  testified  that  she  took  her  hand  away  ''about  a  min- 
ute after,"  and  that  upon  going  out  of  the  theater  she  told 
her  mother,  who  in  turn  told  the  father.  The  evidence  was 
further  that  on  a  Sunday,  two  weeks  later,  she  went  to  the 
theater  with  her  mother  and  father,  the  latter  being  deter- 
mined to  trap  the  man  if  he  should  again  approach  the  child. 
The  mother  and  father  took  seats  toward  the  rear  of  the  room 
and  the  child  went  to  the  front  and  sat  down.  Soon  the 
same  man  came  and  sat  beside  her  and  began  to  talk  to  her; 
whereupon  an  officer  was  called,  who  placed  him  under  arrest. 
Throughout  the  early  part  of  her  testimony  the  little  girl 
had  referred  in  positive  terms  to  the  defendant  as  being  the 
man  who  had  committed  the  lewd  act  on  the  seventeenth  day 
of  February.  Toward  the  conclusion  of  her  testimony  she 
was  asked  by  the  district  attorney  whether  she  was  sure  that 
the  defendant  was  the  same  man  who  molested  her  on  the 
17th  of  February,  and  the  following  dialogue  thereupon  oc- 
curred: "A.  I  am  almost  sure,  because  he  offered  me  money. 
Q.  Are  you  not  positive!  A.  I  am  almost  sure.  Q.  You  are 
almost  suret  A.  Yes,  sir.  Q.  Are  you  sure  that  it  is  the 
same  man  that  came  in  the  second  time  when  they  arrested 
himt  A.  I  am  almost  sure.  Q.  Well,  are  you  just  as  sure 
it  was  the  same  man  they  arrested  on  the  second  Sunday  as 
you  are  that  it  was  the  same  man  you  saw  there  on  the  17th  t 
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A.  I  am  almost  sure.  Q.  Well,  I  want  to  find  out  how  sure 
you  are,  Birdie.  You  say  you  are  almost  sure  it  was  the 
same  man  both  times;  now  are  you  just  as  sure  that  it  was 
the  same  man  the  first  time  as  you  are  that  it  was  the  same 
man  the  second  timet  A.  Yes."  The  latter  answers  given 
by  the  child  form  the  basis  for  the  argument  made  by  appel- 
lant that  the  evidence  was  insufficient  to  warrant  the  con- 
viction in  that  there  was  no  sufficient  proof  of  the  identity 
of  the  defendant.  The  cross-examination  of  the  child  de- 
veloped no  greater  uncertainty  as  to  the  matter  of  her  iden- 
tification of  the  defendant  than  that  appearing  from  the 
testimony  quoted.  We  think  that  there  was  enough  pre- 
sented to  the  jury  to  warrant  it  in  concluding  that  the  de- 
fendant was  the  person  who  committed  the  lewd  acts  on  the 
day  charged;  that  is,  there  is  no  such  want  of  evidence  as 
to  authorize  this  court  to  say  that  the  verdict  in  that  par- 
ticular is  unsupported. 

The  appellant  further  contends  that  if  any  criminal  act 
was  committed,  the  child  was  an  accomplice  to  it,  and  that 
her  testimony  should  have  been  corroborated.  It  does  not 
appear  that  the  child  was  an  active  participant  in  the  unlaw- 
ful performance,  but  rather  that  she  was,  if  anything,  a  mere 
passive  instrument  in  the  hands  of  the  defendant.  She  was, 
therefore,  not  an  accomplice.  (People  v.  Camp,  26  Cal.  App. 
385,  [147  Pac.  95].)  Furthermore,  as  the  attorney-general 
properly  suggests,  she  could  not  have  been  an  accomplice 
under  the  definition  given  in  Penal  Code,  section  1111,  as 
amended  in  1915.  The  amendment  referred  to  is  as  follows : 
"An  accomplice  is  hereby  defined  as  one  who  is  liable  to 
prosecution  for  the  identical  offense  charged  against  the  de- 
fendant on  trial  in  the  cause  in  which  the  testimony  of  the 
accomplice  is  given."  (See,  also.  People  v.  Beggs,  178  Cal.  79, 
[172  Pac.  152].)  The  decisions  cited  by  appellant,  which 
refer  to  the  state  of  the  law  as  it  existed  prior  to  the  date  of 
the  amendment,  are  plainly  not  in  point.  The  evidence  of 
what  occurred  on  the  Sunday  subsequent  to  the  17th  of  Febru- 
ary and  at  the  time  when  defendant's  arrest  occurred  was  ad- 
missible under  the  rule  now  well  settled.  There  are  a  num- 
ber of  decisions  which  give  expression  to  that  rule,  only  one 
of  which  need  be  cited :  People  v.  Mathews,  139  Cal.  527,  [73 
Pac.  416], 
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Appellant  claims  that  it  was  prejudicial  error  for  the  court 
to  permit  a  physician  to  testify  in  answer  to  a  hypothetical 
question  embodying  the  circumstances  of  the  offense  and  to 
give  his  opinion  that  the  acts  complained  of  would  "tend  to 
excite  the  passions  and  gratify  to  a  certain  extent  the  de- 
sires of  the  individual  perpetrating  such  acts."  The  matter 
was  probably  not  one  calling  for  the  expression  of  expert 
opinion,  but  conceding  error  in  admitting  this  testimony,  we 
cannot  see  that  any  prejudice  could  result  therefrom.  De- 
fendant denied  in  toto  the  commission  of  any  such  acts.  The 
acts  themselves,  as  described  by  the  child  (we  have  not  at- 
tempted to  relate  all  of  the  details  in  the  foregoing),  were 
in  their  very  nature  of  the  kind  denounced  by  the  statute; 
and  under  the  evidence,  the  jury  could  not  well  have  con- 
cluded that  they  were  other  than  of  that  variety. 

The  court  instructed  the  jury  fully  and  fairly,  and  we 
think  no  error  is  shown  in  the  refusal  to  give  certain  instruc- 
tions offered  by  the  defendant  and  in  modifying  others.  The 
errors  claimed  as  affecting  the  instructions,  in  our  opinion, 
do  not  warrant  any  particular  discussion.  It  may  be  noted 
that  the  court  was  careful  to  advise  the  jury  that  the  testi- 
mony of  a  child  of  tender  years  ought  to  be  viewed  with 
great  care  and  caution  and  without  bias  and  prejudice ;  fur- 
ther stating  that  the  charge  made  against  the  defendant  was 
one  "easy  to  make,  but  hard  to  disprove." 

Appellant  urged  before  the  trial  court  that  he  was  entitled 
to  a  new  trial  because  of  alleged  newly  discovered  evidence. 
This  evidence,  as  shown  by  several  affidavits  used  on  hear- 
ing of  the  motion,  consisted  in  the  statements  of  persons  who 
deposed  that  they  had  seen  the  appellant  on  the  day  and 
during  the  time  that  the  alleged  crime  was  committed  a  con- 
siderable distance  away  from  the  town  of  Hanford;  one  of 
these  deponents  at  least  had  talked  with  the  appellant,  who, 
he  deposed,  was  driving  a  horse  and  wagon  on  a  journey 
for  firewood.  The  nature  of  this  so-called  newly  discovered 
evidence  was  such  as  must  have  been  within  the  reach  of 
defendant  at  all  times  during  his  trial;  his  counsel,  by  the 
very  nature  of  the  defense  which  he  presented,  was  put  upon 
inquiry  as  to  the  same  facts.  Defendant  at  the  trial  tastified 
that  he  was  not  in  the  picture  show  house  on  the  17th  of  Feb- 
ruary, but  that  he  was  at  work  on  a  ranch.  This  contention 
of  his  would  at  once  suggest  the  finding  of  other  evidence  in 
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the  nature  of  cHibi  proof  and  would  ordinarily  lead  to  an 
inquiry  by  his  counsel  as  to  what  persons  the  defendant  had 
been  with,  seen,  or  talked  to  at  the  important  time.  It  can- 
not be  said,  we  think,  that  the  evidence  claimed  to  have  been 
newly  discovered  was  such  as  could  not  have  been  procured 
with  reasonable  diligence  at  the  trial.  No  abuse  of  discre- 
tion is,  therefore,  shown  in  denial  of  the  motion. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  605.    Beeond  Appellate  District.— July  29,  1918.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  A.  TINNEY  et  al., 

Appellants. 

Intoxicatino  Liquobs — PuscHAss  BT  Club — Salb  to  Membebs — Vio- 
lation OF  V^YLUB  Act. — ^TJnder  section  14  of  the  WjUie  local  option 
law,  prohibiting  the  keeping  of  a  place  within  no-Iieense  territory 
where  alcoholic  liquor  is  sold,  served,  or  distribnted,  a  club  and 
its  chairman  of  house  committee  and  steward,  as  its  agents,  are 
guilty  of  a  violation  of  the  act,  where  the  members  of  the  club, 
which  was  located  in  no-license  territory,  desiring  liquor,  notified 
the  steward,  who  ordered  it  from  a  wholesale  liquor  house,  and  the 
liquor  was  shipped  to  and  charged  to  the  club,  and  upon  its  arri\'al 
distributed  among  the  members  and  payment  therefor  collected  by 
the  club,  the  liquor  being  kept  either  in  a  locker  used  in  common, 
or  placed  indiscriminately  with  that  of  others  in  a  refrigerator 
until  served  hj  the  steward. 

APPEAL  from   a  judgment  of  the   Superior   Court  of 
Imperial  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ault  &  Chase,  and  Dan  V.  Noland,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn,  Dep- 
uty Attorney-General,  and  Jerry  H.  Powell,  for  Respondent. 

SHAW,  J. — Defendants,  alleged  to  be  acting  as  agents  of 
the  Loyal  Order  of  Moose  in  the  city  of  Calcxico,  were  con- 
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victed  of  the  violation  of  section  14  of  what  is  known  as  the 
"Wyllie  Local  Option  Act,"  which  provides  that  **it  shall  be 
unlawful  for  any  person,  corporation,  firm,  company,  associa- 
tion or  club,  within  any  no-license  territory  to  keep,  conduct 
or  establish,  as  principal  or  agent,  any  place  where  alcoholic 
liquors  are  sold,  served  or  distributed,  or  are  kept  for  the  pur- 
pose of  sale  or  distribution,  except  as  provided  in  section  16 
hereof,  ..."  It  appears  without  contradiction  from  the 
evidence  that  in  the  city  of  Calexico,  which  was  **  no-license 
territory,"  there  existed  a  lodge  of  a  fraternal  order  known  as 
Loyal  Order  of  Moose  No.  1623  which,  for  the  use  of  its  mem- 
bers, maintained  in  the  rooms  of  a  building  separate  from  the 
meeting  place  of  the  lodge  certain  dubrooms,  which  were  in 
the  immediate  charge  of  what  was  known  as  a  house  commit- 
tee of  which  Tinney,  the  dictator  of  the  lodge,  was  chairman, 
and  wherein  McCombs  was  employed  as  custodian  or  steward. 
In  the  rear  of  one  of  the  rooms  there  was  kept  a  long  counter 
or  bar,  back  of  which  was  another  bar  upon  which,  on  the 
night  defendants  were  arrested,  were  numerous  open  bottles 
of  liquor  of  various  kinds,  and  hanging  from  the  bar  a  govern- 
ment liquor  license  issued  to  the  lodge.  In  the  rooms  at  the 
time  were  found  some  seven  barrels  of  whisky,  wine,  and  beer. 
The  evidence  further  conclusively  shows  that  it  was  the  prac- 
tice for  members  desiring  liquor  to  notify  McCombs,  who 
would  order  the  same  from  some  wholesale  liquor  house,  which 
shipped  it  to  the  lodge,  making  a  charge  therefor,  not  against 
the  member  for  whom  it  is  claimed  it  was  purchased,  but 
against  the  lodge,  which  paid  the  seller  therefor.  Having  thus 
purchased  the  liquor  it  was,  upon  delivery  to  the  lodge  at 
these  clubrooms,  distributed  and  served  to  the  members,  ac- 
cording to  the  kind  and  quantity  ordered,  and  from  whom 
payment  therefor  was  collected  by  the  lodge  in  accordance 
with  statements  rendered  therefor.  As  desired,  the  beverage 
so  acquired  by  a  member,  and  which  he  kept  either  in  a  locker 
used  in  common  with  other  members,  or  placed  indiscrimi- 
nately  with  that  of  others  in  a  refrigerator  for  cooling,  was 
served  to  him  by  McCombs,  who,  as  custodian  of  the  rooms, 
was  paid  a  salary  for  his  services  by  the  lodge. 

The  contention  of  defendants  is  that  such  liquors  as  those 
served  did  not  belong  to  the  lodge,  nor  to  defendants  or  either 
of  them,  but  that  they  wore  purchased  and  owned  by  the  mem- 
bers of  the  lodge,  who  kept  lockers  and  receptacles  wherein 
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the  same  were  placed  for  the  individual  use  of  members  who 
had  purchased  the  same,  and  since,  as  held  in  People  v.  Wink- 
ler, 174  Cal.  133,  [162  Pac.  109],  the  statute  does  not  prohibit 
one  in  dry  territory  from  purchasing  intoxicating  liquors  out- 
side of  such  territory  and  bringing  them  within  such  no- 
license  territory  for  his  own  consumption,  it  was  likewise  per- 
missible for  the  individual  members  of  the  lodge  to  employ 
the  lodge  or  defendants  as  their  agents  to  make  such  purchase 
and  deliver,  serve,  and  distribute  the  liquors  to  them  at  the 
dubrooms.  So  claiming,  they  contend  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  the  effect  that  they  should  ac- 
quit defendants  if  they  found  that  in  the  purchase  and  de- 
livery of  such  liquors  they  acted  as  agents  of  the  owners 
thereof  who  used  it  on  the  premises.  The  prosecution  in  the 
Winkler  case  was  under  section  13  of  the  act,  which  makes  it 
unlawful  to  sell,  furnish,  distribute,  or  give  away,  within  the 
boundaries  of  no-license  territory,  any  alcoholic  liquors,  except 
in  certain  cases.  The  prosecution  here  had  was  under  section 
14  of  the  act,  which  makes  it  an  offense  to  keep,  conduct,  or  es* 
tablish  a  place  where  alcoholic  liquors  are  sold,  served,  or  dis- 
tributed, except  as  provided  for  in  section  16  of  the  act,  under 
which  one  is  permitted  to  serve  liquors  at  his  own  home  to 
members  of  his  family  or  to  guests  as  an  act  of  hospitality. 
No  claim,  however,  is  made  that  these  dubrooms  constituted 
the  home  of  the  members  of  the  lodge.  Moreover,  in  the 
Winkler  case,  wherein  it  was  held  that  an  agent  was  not  guilty 
of  a  violation  of  the  law  in  acting  as  the  agent  of  another  in 
the  purchase  of  alcoholic  liquors  in  license  territory  and  bring- 
ing them  within  no-license  territory,  the  transaction  was  had 
with  the  principal  himself,  who  was  the  purchaser  of  the  bev- 
erage in  no-license  territory.  Not  so,  however,  in  this  case, 
since  it  appears  that  the  transaction,  wherein  the  liquors  were 
acquired  outside  of  the  city  of  Calexico,  was  one  had  between 
the  seller  and  the  lodge,  which  made  the  purchase  and  there- 
after sold  the  liquors  to  members  of  the  lodge,  in  kind  and 
quantity  as  ordered.  The  fact  that  such  sales  were  by  the 
bottle  or  barrel  makes  it  none  the  less  an  offense  than  if  it  had 
been  sold  by  the  drink.  There  was  no  privity  of  contract  be- 
tween the  member  acquiring  liquor  and  the  wholesale  house  in 
license  territory  which  sold  it  to  the  lodge.  Such  house  did 
not  look  to  the  member  for  payment,  and  there  was  no  privity 
of  contract  between  the  two.    The  members  looked  to  the  lodge 
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in  supplying  them  with  liquor,  and  the  lodge  having  received 
orders  therefor,  purchased  such  liquor  from  outside  territory 
and  sold,  distributed,  and  sensed  it  to  the  members,  thus 
bringing  itself  and  defendants  as  its  agents  within  the  terms 
of  section  14  of  the  statute  which  prohibits  such  business. 
Clearly,  this  dubroom  was  a  place  established  and  conducted 
by  defendants  as  agents  of  the  lodge  for  the  sale,  distribution, 
and  service  of  alcoholic  liquors.  The  entire  scheme  was  a  sub- 
terfuge calculated  to  evade  the  plain  provisions  of  the  law, 
and  for  this  court  to  give  countenance  to  the  practice  con- 
cededly  carried  on  would  nullify  the  law,  both  in  letter  and 
spirit. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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MEMORANDUM  CASES. 


[CiY.  No.   1845.     Third   AppeUate  District.—April  22,   1918.] 

SARAH  A.  LILLIB  et  al.,  Appellants,  v.  CLARK  & 
HENERY  CONSTRUCTION  COMPANY  (a  Corpora- 
tion), Respondent. 

Street  Law — Election  of  Property  Owners  to  Do  Work — Construc- 
tion OF  Improvement  Act  or  1911. — ^Judgment  affirmed  upon  the 
anthoritj  of  Wentland  et  ol.  v.  Clark  f  Henery  Construction  Co», 
ante,  p.  S4. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge. 

The  questions  presented  in  this  case  are  identical  with  those 
considered  in  Wentland  et  al.  v.  Clark  &  Henet^  Construction 
Co.,  ante,  p.  34,  [173  Pae.  480]. 

Walter  R.  Dunn,  for  Appellants. 

White,  Miller,  Needham  &  Harber,  for  Respondent. 

THE  COURT. — The  questions  presented  in  this  case  are 
identical  with  those  considered  in  Wentland  et  ah  v.  Clark  & 
Henery  Construction  Co.,  ante,  p.  34,  [173  Pac.  480]. 

Upon  the  authority  of  that  case,  the  judgment  in  the  present 
case  is  afSrmed. 


[Civ.  No.  2535.    Second  Appellate  District.— May  28,  1918.) 

CHARLES     A.     CHASE,    Respondent,     v.     HOMER    H. 
PETERS,  Jr.,  et  al..  Appellants. 

Unlawful  Detainer — Recovery  of  Taxes  and  Rents — Misjoinder 
OF  Causes  of  Action. — Judgment  reversed  and  trial  court  directed 
to  enter  judgment  for  appellant  on  the  authority  of  Chase  ▼.  Peters 
et  al,,  ante,  p.  358. 

APPEAL  from  a  judsrment  of  the  Superior  Court  of  San 
Diego  County.     W.  A.  Sloane,  Judge. 
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The  facts  are  similar  to  those  stated  in  Chase  v.  PeterM 
et  al.,  arUe,  p.  358,  [174  Pac.  116]. 

Joe  Crider,  Jr.,  and  Doolittle  &  Morrison,  for  Appellants. 

James  E.  Wadham,  and  Glen  H.  Munkelt,  for  Respondent. 

JAMES,  J. — This  is  an  appeal  taken  from  a  judgment  en- 
tered in  favor  of  the  plaintiff,  the  action  being  one  to  recover 
possession  of  real  property  because  of  its  alleged  unlawful 
detention.  The  facts  in  the  case  are  in  the  main  set  out  in  the 
opinion  filed  this  day  wherein  the  appeal  of  Homer  H.  Peters, 
Jr.,  and  Peters  Investment  Company,  codefendants  with  this 
appellant,  is  considered,  that  appeal  being  numbered  Civil 
2530,  ante,  p.  358,  [174  Pac.  116]. 

The  additional  facts  pertinent  to  be  stated  here  are,  that 
contemporaneously  with  the  making  of  the  lease,  this  appel- 
lant gave  a  bond  or  undertaking  guaranteeing  the  faithful 
performance  of  the  terms  and  conditions  of  the  lease  contract. 
In  this  unlawful  detainer  suit,  by  a  second  count  in  his  com- 
plaint, the  plaintiff  showed  the  facts  relative  to  the  giving 
of  the  undertaking  and  the  breach  on  the  part  of  the  persons 
holding  under  the  lease  to  pay  rental  and  to  pay  the  taxes 
assessed  against  the  real  property.  It  was  alleged  that  the 
plaintiff  had  been  required  to  pay  the  taxes,  and  recovery 
was  sought  against  this  appellant  for  amounts  of  money  so 
paid;  also  for  rents  which  had  accrued  against  the  lessee. 
The  contention  of  appellant  is  that  the  joining  of  the  cause 
of  action  against  it  with  a  cause  of  action  for  the  unlawful 
detention  of  the  property,  against  the  persons  in  possession, 
was  improper.  We  have  given  full  consideration  to  the  point 
made  in  the  opinion  filed  in  case  No.  2530.  We  refer  to  that 
opinion  as  expressing  our  conclusions  in  the  matter  of  this 
appeal. 

The  judgment  as  against  the  appellant  surety  company  is 
reversed  and  the  trial  judge  is  directed,  upon  the  findings  of 
fact  as  made,  to  enter  judgment  for  said  appellant. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tenUf  concurred. 
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[Civ.   No.    1854.    ThJrd    Appellate   District.— June   5,   191 8.> 

W.  M.   DOTY,   Respondent,  v.    W.   J.    MATSOX  et  al.,  as 
Trustees,  etc.,  Appellants. 

Vendor's  Lhek — Payment  in  Corporate  Stock. — Judgment  reverted 
on  the  authoritj  of  Doty  y.  California  Rice  Milling  Co,  et  al.,  ante, 
p.  449. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge, 

The  facts  are  identical  with  those  in  the  case  of  Doty  v. 
California  Rice  Milling  Co.  et  al.,  ante,  p.  449,  [174  Pac. 
389]. 

Norman  A.  Eisner,  Cushing  &  Cushing,  and  George  P. 
Jones,  for  Appellants. 

W.  H.  Carlin,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  appeal  by  defendants  Matson, 
Braun  and  Hale  from  the  judgment  made  and  entered  in  the 
cause  entitled  W.  M.  Doty  v.  California  Rice  Milling  Co.  et  al., 
ante,  p.  449,  [174  Pac.  389],  which  latter  case  was  this  day 
decided  and  the  judgment  therein  reversed.  Referring  to 
that  case,  respondent  says  in  his  brief:  **If  our  vendor's  lien 
is  sustained  we  satisfy  it  out  of  the  property  and  that  alone. 
If  it  is  not  sustained  we  get  nothing."  In  considering  the 
case  No.  1840  we  were  constrained  to  hold  that  the  plaintiff's 
alleged  vendor's  lien  was  not  sustained  and  that  plaintiff  was 
not  entitled  to  the  relief  prayed  for. 

We  sec  no  reason  for  appellants  taking  this  separate  appeal 
upon  a  separate  record. 

The  judgment  is  reversed,  each  party  to  pay  his  own  costs 
of  the  appeal. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

S7  Cal.  App.- 
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[Ciy.   No.   1856.     Third    Appellate  District.— June   27,   1918.} 

HENRY  KROHN  et  al.,  Appellants,  v.   RECLAMATION 
DISTRICT  No.  17  et  al.,  Respondents. 

Reclamation  District — Patments  Under  Void  Assessment — "Right  to 
Credit — Mandamus. — Judgment  affirmed  on  the  authority  of 
Spurrier  et  al  v.  Netimiller,  etc,  ante,  p.  683. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    John  Hancock,  Judge  Presiding. 

The  facts  are  similar  to  those  stated  in  SpiuTier  et  al,  v. 
Neumiller,  etc.,  ante,  p.  683,  [174  Pac.  338]. 

D.  V.  Marceau,  John  A.  Wilson,  and  S.  M.  Spurrier,  for 
Appellants. 

George  P.  Buck,  and  Clary  &  Louttit,  for  Respondents. 

BURNETT,  J. — This  action  was  brought  to  prevent  the  sale 
of  the  property  of  plaintiffs  to  enfo'^ce  the  lien  of  a  reclama- 
tion tax  and  is  a  companion  case  tr  Spurrier  v.  NeumiUer, 
etc.,  arde,  p.  683,  [174  Pac.  338],  it  is  conceded  that  the 
decisive  question  is  the  same  in  the  two  appeals,  and  that  is, 
whether  the  land  should  be  credited  with  the  payment  of  said 
invalid  assessment.  Having  reached  the  conclusion  that  the 
lower  court  was  correct  in  holding  that  no  such  credit  should 
be  given,  it  follows  that  we  should  affirm  the  judgment  in  this 
case,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  26,  1918. 
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ABANDONMENT.    See  Highways,  1-4. 

AGCESSORIE&    See  Criminal  Law,  1,  16,  17. 

ACJCIDENT  INSURANCE. 

iNDiMKirr  Against  Liability  fob  Bodily  Injuhiis  —  Nboligemcx  of 

EMFLOYSX  of  iNDEPENDfiNT  CONTEACTOR — ACCIDENT  NOT  COVERED. — 

A  poliej  of  insurance  against  liability  imposed  bj  law  upon  the 
owner  of  a  building  and  the  partj  under  whose  supervision  the  work 
was  done  and  who  let  the  contract  and  did  the  carpenter  and  mason 
work,  and  resulting  from  the  negligence  of  anj  contractor  or  sub- 
eontractor  engaged  in  such  work,  does  not  cover  an  accident  to 
person  passing  along  the  street  sustained  by  the  negligence  of  an 
employee  of  an  independent  contractor.  (Wilson  ?•  London  Quar- 
antee  etc  Co.,  245.) 

ACCOMPLICE.    See  Criminal  Law,  4S. 

ACCOUNTa 

Open  Account — Altx)wance  of  Interest. — In  an  action  for  the  rea- 
sonable value  of  goods  on  an  open  account,  interest  is  allowable 
only  from  the  date  upon  which  the  balance  is  ascertained.     (Soa  t. 
Lorden,  444.) 
See  Trusts,  1,  2. 

ADVERSE  POSSESSION. 

Conveyance  of  Title — Subsequent  Deed  from  Bbmotb  Owners — In- 
terest not  Acquired. — One  who  acquires  title  to  real  property  by 
adverse  possession  and  payment  of  taxes  and  then  conveys  it  to 
another  acquires  no  interebt  in  the  property  under  a  later  deed  from 
the  owners  previous  to  his  adverse  possession,  nor  do  his  subsequent 
grantees  acquire  any  interest.     (Bond  ▼.  Aichley,  11.) 

AFFIDAVITS.    See  Judgments,  16,  lS-20;  Street  Law,  2«,  27. 

AGENCY.    See  Brokers,  2,  3;  Contracts,  29;  Sales,  7. 

ALIMONY.    See  Divorce,  1,  8. 

ANNEXATION.    Sea  Municipal  Corporations,  1. 

(Ml) 
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APPEAU 

1.  Justice's  Court  Appeal — Justification  or  Sureties  on  XTndertaic- 
ING — Waiver. — Where  an  undertaking  on  appeal  from  a  justice's 
court  was  filed  which  was  on  its  face  in  due  form  and  duly  executed 
and  notice  thereof  seiTedi  and  plaintiff  demanded  that  the  sureties 
justify,  but  before  day  of  justification  stipulated  tliat  defendant 
might  justify  at  a  time  unauthorized  by  section  978a  of  the  Code 
of  Civil  Procedure,  the  superior  court  should  have  treated  the 
stipulation  as  a  waiver  of  justification  and  have  entertained  the 
appeal  on  the  assumption  that  a  sufficient  undertaking  had  been 
filed.     (Fish  v.  Superior  Court,  96.) 

2.  Review  of  Action  or  Superior  Court— Mandamus. — Mandamus 
is  available  as  one  of  the  means  of  determining  whether  the 
superior  court  was  justified  in  dismissing  an  appeal  from  a  jus- 
tice's court  for  failure  of  the  sureties  on  the  undertukiug  to  justify 
as  provided  by  section  978a  of  the  Code  of  Civil  Procedure.     (Id.) 

8.  Judgment— Payment— Moot  Questions-Dismissal.— Where  pend- 
ing an  appeal  from  a  judgment  directing  the  payment  of  money  it 
is  made  to  appear  to  the  appellate  court  that  the  judgment  has 
been  paid  in  full,  the  questions  presented  upon  the  appeal  become 
moot,  and  the  appeal  will  be  dismissed.     (Hurt  v.  Bauer,  109.) 

4.  Judgment  —  Orders   Denying  Nonsuit  and   Directed  Verdict — 

Change  of  6tatute — Review. — On  an  appeal  from  a  judgment 
taken  more  than  sixty  days  after  its  entry,  the  action  of  the  court 
in  denying  motions  for  nonsuit  and  directed  verdict  are  reviewable, 
where  the  case  is  one  where  the  statute  abolishing  appeal  from 
orders  denying  a  new  trial  went  into  effect  while  motion  for  new 
trial  was  pending  and  undecided.     (Linn  v.  Piersol,  171.) 

5.  Undertaking  on  Appeal  —  Time  for  Filing. — Where  notice  of 
appeal  is  filed  before  the  expiration  of  the  statutory  period,  an 
undertaking  filed  within  five  days  thereafter  is  within  time,  although 
the  undertaking  was  filed  more  than  six  months  after  the  judgment. 
(M.) 

6.  Alternative  Method — Record. — On  an  appeal  from  a  judgment 
under  the  alternative  method,  the  appellate  courts  are  not  required 
to  examine  the  typewritten  transcript,  but  the  parties  must  prbt  in 
their  briefs  the  portion  of  the  record  to  which  they  desire  to  eall 
the  court's  attention.     (Nave  ▼.  Graham,  332.) 

7.  Alternative    Method  —  Presumption  as  to   Record. — Where  the 

record  on  appeal  from  a  judgment  is  prepared  under  the  alter- 
native method,  without  a  printed  transcript,  the  law  presumes, 
without  examining  the  typewritten  transcript,  the  court  will  rely 
Bolely  upon  those  portions  of  the  record  which  the  parties  print 
in  their  briefs.     (Moore  v.  Guajardo,  342.) 

8.  Tnsufticienct  of  Evidence  to  Support  Findings  —  Deftxttive 
Reoord — Matter  not  Reviewable. — On  an  appeal  from  a  judgment 
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taken  under  the  alternative  method,  the  insufficiency  of  the  evi- 
dence to  sustain  the  findings  cannot  be  considered  where  there  is 
not  printed  with  the  appellant's  brief  a  copy  of  the  notice  of  appeal 
or  any  part  of  the  judgment-roll,  and  the  brief  contains  only  extracts 
of  the  evidence.  (Id.) 
9.  Question  of  Fact. — Appellate  courts  are  not  permitted  to  disturb 
a  judgment  where  the  determination  of  the  facts  is  the  issue 
presented,  except  where  the  evidence  to  the  point  is  all  one  way, 
when  the  question  becomes  one  of  law  as  to  what  judgment  is  indi- 
cated therefrom.     (Vandelinder  v.  Roberts,  404.) 

10.  Costs — Denial  op  Motion   to  Strike  Out — Becobd — Order  not 

Reviewable, — Alleged  error  in  denying  a  motion  to  strike  out  a 
bill  of  costs  is  not  properly  presented  where  the  appellant  fails  to 
print  in  his  brief  any  part  of  the  record  containing  the  order 
or  showing  the  motion  or  the  grounds  thereof.  (Wheeler  v.  Hous- 
ton, Gore  &  Loy,  407.) 

11.  Claim  and  Delivery — Value  op  Securities — Finding. — In  an  ac- 
tion in  claim  and  delivery  for  the  recovery  of  certain  securities,  the 
appellate  court  is  concluded  by  the  finding  that  the  value  of  the  se- 
curities is  as  alleged,  no  segregation  of  the  different  securities  being 
made,  and  the  appellant  cannot  take  advantage  of  clerical  error  in  the 
recital  of  the  value  of  a  portion  thereof.  (Grange  ▼.  American 
Nat  Bank,  432.) 

12.  Alternative  Method  —  Printing  op  Record  in  Briep. — On  an 
appeal  taken  under  the  alternative  method,  the  parties  must  print 
in  their  briefs  such  portiona  of  the  record  as  they  desire  to  eall 
to  the  attention  of  tho  court.     (Sea  v.  Lorden,  444.) 

13.  Typewritten  Transcripts  not  Reviewable. — Appellate  courts  will 
not  look  to  the  typewritten  transcripts  filed  under  the  alternative 
method  of  appeal  for  the  purpose  of  determining  whether  grounds 
exist  for  the  reversal  of  the  judgment  appealed  from.     (Id.) 

14.  Alternative  Method  —  Record  —  Printing  in  Opening  Briep. — 

Where  an  appeal  is  taken  under  the  alternative  method,  it  is  the 
duty  of  the  appellant  to  print  in  his  opening  brief  such  portion  of 
the  record  as  he  desires  to  call  to  the  attention  of  the  appellate 
court,  and  it  is  not  proper  procedure  t-o  omit  to  do  so  and  discuss 
the  evidence  in  the  reply  brief.     (Wong  Ah  Sure  v.  Ty  Fook,  465.) 

15.  Failure  to  Object  to  Testimony. — In  such  an  action,  where  no 

objection  was  raised  to  the  admission  of  such  testimony,  the  defend- 
ants cannot  be  heard  to  complain  on  appeaL  (J.  &  H.  Goodwin, 
Ltd.,  V.  Franich,  493.) 

16.  Alternative  Method — Typewritten  Transcripts  not  Review ablb. 
'  Appellate  courts  will  not  look  to  the  typewritten  transcripts  filed 

under   the  alternative    method   of    appeal,   to   determine   whether 
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ground  exists  for  the  reversal  of  the  judgment  appealed  from. 
(Greer-Robbins  CJo.  v.  Pacific  Surety  Co.,  540.) 

17.  JuDOMENT-EOLL — PRESUMPTION. — On  an  appeal  on  the  judgment-roll 

alone,  eyery  intendment  possible  is  in  favor  of  the  judgment  or 
order  appealed  from,  and  if  error  does  not  afilrmativ^y  appear,  the 
judgment  or  order  will  be  sustained,  if  there  is  any  possible  ground. 
(Meyers  v.  C&nepa,  556.) 

18.  Impkopeb  Joinder  of  Causes  of  Action — Trial  upon  Complaint 
— Waiver  of  Defect — Presumi'tion. — On  an  appeal  taken  for  fail- 
ure to  sustain  a  demurrer  to  a  complaint  which  improperly  united 
causes  of  action,  but  in  itself  stated  a  good  cause  of  action  in  so  far 
as  the  plaintiff  himself  was  concerned,  a  judgment  in  favor  of  plain- 
tiff will  be  affirmed,  since  it  will  be  presumed  that  the  defect  ws^ 
cured  at  the  trial.     (Id.) 

19.  Default  Judgment — Misjoinder  of  Causes  of  Action. — Upon  an 

appeal  upon  the  judgment-roll  from  a  default  judgment,  the  appel- 
late court  will  not  consider  the  question  of  misjoinder  of  causes 
of  action  in  the  manner  it  would  if  a  demurrer  had  been  filed  in 
the  case  upon  that  ground.     (Zucco  v.  Farullo,  562.) 

20.  Unlawful  Detainer — Default  Judgment — Misjoinder  of  Other 
Causes  of  Action — Insufficient  Ground  for  Reversal  or  Judo- 
MENT. — Upon  an  appeal  from  a  default  judgment  in  an  action  in 
unlawful  detainer,  the  court  will  not  reverse  the  judgment  because 
of  an  attempt  to  unite  other  causes  of  action  with  that  of  unlawful 
detainer,  where  the  complaint  states  a  cause  of  action  in  unlawful 
detainer.     (Id.) 

21.  Default  in   Fhjno  Brief — Mistake  as  to  Appellate  Court — 

Belief. — The  district  court  of  appeal  will  grant  a  motion  for  relief 
from  default  in  filing  an  opening  brief  on  appeal,  where  the  motion 
is  made  under  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure  upon  the  ground  of  mistake,  inadvertence,  and  excusable 
neglect  arising  from  the  fact  that  in  good  faith  appellant  believed 
that  the  action  was  one  in  equity  and  the  appeal  was  properly  taken 
bj  him  to  the  supreme  court.     (Paramore  v.  Colby,  648.) 

22.  Justice's   Court  of   Appeal— Payment  of  Fees— Time.— On   an 

appeal  from  a  justice's  court,  it  is  not  necessary  that  the  fees  pro- 
vided by  section  981  of  the  Code  of  Civil  Procedure  to  be  paid  to 
the  county  clerk  for  filing  the  transcript  on  appeal  and  placing  the 
action  on  the  calendar  in  the  superior  court  shonld  be  paid  to  the 
justice  at  the  time  of  the  filing  of  notice  of  appeal,  and  where 
paid  within  the  thirty-day  period  allowed  for  taking  the  appeal, 
the  statute  has  been  sufficiently  complied  with,  and  jurisdiction 
of  the  appeal  acquired.     (Simmons  v.  Superior  Court,  676.) 

23.  RionT  TO  Sue  Wife  Alone — Presumption  not  Entertainablk.— .  * 

Upon  an  appeal  from  a  judgment  upon  the  judgment-roll  in  aa 
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APPEAL  (Continued). 

action  against  a  wife,  it  eannot  be  presumed  that  the  ease  falls 
within  ane  of  the  exceptions  enumerated  in  subdivisions  2  and  3  of 
section  370  of  the  Code  of  Civil  Procedure,  in  which  a  wife  ma/ 
be  sued  alone,  where  the  complaint  alleges  that  the  husband  is 
joined  because  he  is  the  husband  of  his  codefendant.  (Fassio  t. 
Woolfrey,  754.) 

24.  Alternativi  Method  —  Pbintino  or  Record  in  Briefs. — Where 
the  recard  on  appeal  has  been  prepared  in  typewritten  form  under 
the  alteruative  method  provided  by  sections  953a  et  seq.  of  the  Code 
of  Civil  Procedure,  the  parties  must  print  in  their  briefs,  or  in  a 
supplement  appended  thereto,  such  portions  of  the  record  as  thej 
desire  to  eall  to  the  attention  of  the  court  (Dutwiler  v.  Klunk, 
796.) 

25.  Order  Denting  Motion  to  Strikb  Out  Stat  Bond — Disposition 
OF  Main  Appeai^-Moot  Question. — An  appeal  from  an  order 
denying  a  motion  to  strike  out  an  undertaking  on  appeal  staying 
execution  and  to  vacate  the  stay  will  be  dismissed,  as  involving 
questions  of  only  abstract  interest,  where  the  appeal  from  the 
judgment  in  the  main  case  has  been  determined,  and  the  action  of 
the  appellate  court  thereon  has  become  flnaL  (Bekins  v.  Smith, 
802.) 

26.  Judgment— Ai/rsRNATivs  Method — Printing  of  Record  in  Briefs. 

On  an  appeal  taken  from  a  judgment,  where  the  record  is  prepared 
under  the  alternative  method,  the  parties  must,  under  section  953c 
of  the  Code  of  Civil  Procedure,  print  in  their  briefs  such  portions 
of  the  record  as  they  desire  to  call  to  the  attention  of  the  appellate 
court,  and  where  they  fail  to  do  so,  the  reviewing  court  will  not 
look  into  the  typewritten  transcript  to  accrtain  whether  the  points 
urged  as  ground  for  reversal  are  well  made.  (Pitt  ▼.  Pensinger, 
199.) 

Bee  Condemnation  of  Land,  7;  Corporations,  4;  Criminal  Law,  4, 
12,  20,  27,  34,  36;  Divorce,  2;  Insurance,  2;  Judgments,  1; 
Leases,  9-12;  Negligence,  3, 12;  27^  31;  New  Trial,  1-3;  Super- 
sedeas, 2;  Trusts,  9. 

APPEARANCE.    Bee  Contempt,  8. 

ARCHITECTURE. 

Action  for  Architect's  Services— Verdict  Supported  bt  Evidence. — 
In  this  action  for  architect's  services,  it  is  held  that  the  verdict 
was  amply  warranted  by  the  evidence,  and  that  there  was  no  error 
in  the  refusal  of  certain  instructions  and  the  modification  of  others. 
(Scholz  V.  Gartland,  284.) 

ARGUMENT.    See  Criminal  Law,  18,  38, 

ASSESSMENTS.    Bee  Corporations,  8. 
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ASSIGNMENTS.    See  Leases,  9;  Unlawful  Detainer^  tf. 

ATTACHMENT. 

1.  Action  on  Bond — Previous  Satisfaction  of  Judgment  foe  Costs — 
TiMB  OF  Commencement  of  Action. — An  aetion  will  lie  on  an  nnder- 
taking  given  on  the  issuance  of  a  writ  of  attachment  when  the  judg- 
ment in  favor  of  the  defendant  for  costs  has  been  satisfied,  notwith- 
standing the  time  for  appeal  from  the  judgment  has  not  expired. 
(Morneault  ▼.   National  Surety  Co.,  285.) 

2.  Attachment  of  Automobile — Measure  of  Damages. — In  such  an 

action,  the  attached  property  being  an  automobile  and  kept  by  the 
plaintiff,  for  sale  only,  the  plaintiff  is  only  entitled  to  damages  for 
depreciation  in  value  for  the  time  it  was  held  under  attachment, 
and  is  not  entitled  to  any  compensation  for  being  deprived  of  its 
use,  since  the  damages  depended  upon  the  use  to  which  the  owner 
of  the  property  would  put  the  same  had  his  possession  of  it  been 
undisturbed.     (Id.) 

8.  Dissolution  by  Nonsuit  —  Duty  of  Sheriff. — An  attachment  is 
ipso  facto  dissolved  where  an  order  of  nonsuit  is  granted  and  en- 
tered in  the  minutes  of  the  court  and  no  appeal  perfected  there- 
from within  the  statutory  time,  and  it  is  the  duty  of  the  sheriff 
to  release  the  attachment  of  record,  (dark  ▼.  Superior  Court, 
732.) 

4.  Setting  Aside  of  Order  of  Nonsuit— Attachment  Lien  not  R»- 
viVED. — An  order  setting  aside  an  order  granting  a  nonsuit  cannot, 
in  the  absence  of  statutory  provision  therefor,  revive  the  lien  of 
an  attachment  which  had  been  dissolved  by  the  order  of  nonsuit. 

(Id.) 

See  Claim  and  Delivery,  2;  Pleading,  3. 

ATTORNEY  AND  CLIENT. 

Collection  of  Money — Right  of  Retention  Pending  Determination 
of  Compensation — Evidence — Action  for  Conversion. — An  action 
for  conversion  cannot  be  maintained  against  attorneys  at  law  for 
a  sum  of  money  collected  by  them  for  a  client  where,  under  the 
facts  of  the  case,  the  attorneys  had  the  right  to  retain  the  pos- 
session of  the  money  until  it  was  legally  ascertained  that  a  reason- 
able compensation  for  their  services  amounted  to  a  less  sum  than 
that  collected.     (Pullin  v.  Allen,  218.) 

See  Contempt,  8;  Contracts,  16;  Evidence,  4;  Judgments,  20. 

ATTORNEY  AT  LAW. 

1.  Suspension  from  Practice  —  Record  of  Foreign  Court  —  Proce- 
dure.— An  attorney  at  law  can  be  removed  or  suspended  upon  the 
record  of  a  foreign  court  convicting  him  of  a  crime  involving  moral 
turpitude,  without  notice  and  without  giying  him  an  opportunity 
to  be  heard  or  to  answer  to  the  sufficiency  of  the  record  or  to  deny 
the  allegations  therein  contained.     (In  re  Thompson,  844.) 
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ATTORNEY  AT  LAW  (Continued). 

2.  Crimes  Denounced  by  Revised  Statutes  or  United  States — When 
Cause  fob  Disbabment. — The  crimes  denounced  by  section  5470  of 
the  Revised  Statutes  of  the  United  States  are  within  the  terms  of 
section  287  of  the  Code  of  Civil  Procedure  whenever  they  involve 
moral  turpitude.     (Id.) 

3.  Concealment  or  Stolen  Cubbenoy — Crime  Involvino  Mobal  Tur- 

pitude.— The  crime  of  receiving  stolen  currency  from  one  who  has 
stolen  it  from  the  mails,  and  to  conceal  and  aid  in  the  concealment 
of  it,  is  a  crime  involving  moral  turpitude.     (Id.) 

4.  Application  job  Reinstatement  to  Pbaoticb  —  Insufficiency  of 

Evidence. — An  application  by  an  attorney  at  law  for  reinstatement 
to  practice  upon  the  ground  of  reformation  of  character  cannot  be 
considered  where  the  letters  asking  for  such  reinstatement  are  from 
attorneys  residing  out  of  the  state  and  their  signatures  are  not 
verified.     (Id.) 

ATTORNEYS'  FEEa    See  Building  Oontraets,  1,  2. 

BAIL.     See  Criminal  Law,  29. 

BANKS  AND  BANKING. 

1.  Payment  of  Fobeign  Checks — Neoligbnce  of  Depositor. — A  bank 
is  not  liable  to  a  depositor  for  money  paid  out  on  forged  checks 
of  the  cashier  of  the  depositor  extending  over  the  period  of  almost 
one  year  where  at  the  end  of  each  month  the  forged  checks,  to- 
gether with  the  valid  checks  which  had  been  paid  during  the  month, 
were  returned  to  the  depositor  with  a  statement  of  account,  accom- 
panied with  a  written  request  to  report  discrepancies  within  fifteen 
days,  and  neither  the  depositor  nor  its  manager  ever  made  any 
examination  of  the  returned  checks  and  statements  until  after  the 
cashier  had  absconded.  (California  Yeg.  Union  ▼.  Crocker  Nat. 
Bank,  743.) 

2.  Action  by  Depositob  —  Statute  of  Limitations. — The  provision 

of  the  statute  of  limitations  embodied  in  subdivision  3  of  section 
340  of  the  Code  of  Civil  Procedure  that  an  action  against  a  bank 
by  a  depositor  for  the  payment  of  a  forged  check  must  be  brought 
within  one  year  begins  to  run  on  presentment  and  payment  of  the 
check,  and  not  upon  discovery  of  forgery.  (Id.) 
See  Trusts,  22-24. 

BONDS. 

1.  Action  on  Bond  —  Building  Contract  —  Payment  of  Money — 
Pleading — Sufficiency  of  Complaint— Supplemental  Complaint. 
In  an  action  on  a  building  contractor's  bond,  if  the  complaint  aa 
originally  filed  was  not  sufficient,  in  that  it  failed  to  show  at  the 
date  of  the  commencement  of  the  suit  the  plaintiff  had  actually 
paid  out  the  moneyi  reimbursement  of  which  was  sought  in  the 
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BONDS  (Continued). 

action,  it  could  not  he  helped  out  by  supplemental  complaint  filed 
thereafter.     (Ceremony  v.  Drummond,  446.) 

2.  Breach  or  Contract  —  Sufficiznct  oy  Complaint. — In  such  an 
action,  an  allegation  that  the  contractor  did  not  pay,  as  required  by 
the  bond,  all  claims  for  labor  and  material,  and  that  certain 
enumerated  claims  were  made  for  materials  alleged  to  have  been  fur- 
nished to  be  used,  and  actually  used,  in  the  construction  of  the 
building,  was  sufficient  to  show  a  breach  of  contract.     (Id.) 

8.  Action  on  Bond — Actual  Payment  or  Cuums  Unnecessary. — 
Under  a  bond  guaranteeing  payment  by  the  contractor  of  all  claims 
for  labor  and  material,  where  the  eontt'actor  made  default,  the  owner 
could  maintain  an  action  on  the  bond  without  actually  satisfying  such 
claims.     (Id.) 

4.  Action  on  Bond  or  Building  Contractor — Finding  or  NoNPeai- 
roRMANCE  or  Contract  in  Foreclosure  Action— Parties  not  Con- 
CLUDed. — In  an  action  by  the  owner  against  the  surety  on  a  build- 
ing contractor's  bond,  the  finding  of  nonperformance  of  the  contract 
in  a  lien  foreclosure  action,  wherein  the  owner  and  surety  were 
made  parties  defendant,  is  not  conclusive  as  between  them,  where 
neither  prayed  for  nor  was  granted  any  relief  against  the  other. 
(Hubermann  v.  National  Surety  Co.,  569.) 
See  Appeal,  1;  Attachment,  1;  Husband  and  Wife,  2;  Leases,  4; 
Mechanics'  Liens,  1;  Receivers,  1;  Street  Law,  24. 

BOUND  ABIES.    See  Condemnation  of  Land,  4-^;  Deeds,  1,  8,  4. 

BROKERS. 

1.  Sale  or  Corporation  Stock  —  Liabiuty  or  Corporation  to  Sub- 
agent —  Findings  Unsupported  by  Evidence. — In  this  action 
against  a  corporation  by  the  assignee  of  a  subagent  for  his  com- 
mission on  sales  of  corporate  stock  of  the  defendant  on  an  alleged 
agreement  to  make  direct  payment  to  such  subagent,  it  is  held  that 
the  evidence  is  insufficient  to  sustain  the  findings  in  favor  of  the 
plaintiff.     (Jordan  v.  Combined  Amusements  Co.,  8.) 

2.  Exchange  or  Property — Compensaton  prom  Both  Parties — ^Buls. 
An  agent  in  acting  in  the  matter  of  the  sale  or  exchange  of  prop- 
erty may  not  collect  compensation  from  both  parties  unless  each 
party  had  full  knowledge  of  the  facts  concerning  the  agreement  of 
the  other  to  pay  compensation.     (Biggins  v.  Patterson,  319.) 

8.  Action  roa  Commissions  —  Double  Aoenot  —  Lack  or  Knowl- 
edge or  Parties — Judgment  Without  Support. — In  an  action  by 
an  agent  for  a  commission  in  procuring  an  agreement  for  an  ex- 
change of  real  properties,  where  it  was  found  that  plaintiff  was 
acting  as  agent  for  both  parties,  and  there  was  no  finding  that  both 
parties  knew  of  the  double  ajrency,  the  judgment  in  favor  of  the 
plaintiff  is  not  sufficiently  supported.     (Id.) 
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BBOKEBS  (Continned). 

4.  Sale  on  Different  Terms  from  Original  Authorization  —  Ap- 
PEOTAL  BY  Owner  —  Right  to  Commission. — Where  real  estate 
brokers,  acting  pursaant  to  a  written  authorization  to  make  a  sale 
of  real  estate  upon  certain  terms,  procured  purchasers  therefor  upon 
somewhat  di£Ferent  terms,  and  the  owner  accepted  the  deposit,  signed 
a  written  approval  of  sale,  and  therein  promised  to  pay  the  brokers 
the  commission  named  in  the  authorization,  the  brokers  were  en- 
titled to  the  commission,  notwithstanding  the  sale  was  never  con- 
summated.    (Wood  &  Tatum  Co.  v.  Basler,  381.) 

5.  Ability  of  Purchaser — Estoppel. — Where  the  owner  accepts  the 

purchaser  procured  bj  the  broker,  he  is  estopped  from  denying  the 
purchaser's  ability  or  willingness  to  complete  the  purchase.     (Id.) 

6.  Action  for  Commissions  —  Evidence  —  Opinion  of  Purchaser's 

Attorney — Defects  in  Title. — In  an  action  to  recover  broker's 
commissions,  tlie  written  opinion  of  the  purchaser's  attorney  as  to 
the  title  is  admissible,  for  the  purpose  of  showing  what  specifications 
of  supposed  infirmities  in  title  were  directed  to  the  vendor's  atten- 
tion.    (Id.) 

7.  Demand  for  Commissions — Interest. — Where  the  promise  to  pay 

a  broker's  commission  is  on  demand,  and  the  precise  time  when  de- 
mand was  made  does  not  appear,  it  will  be  presumed  that  it  was  not 
made  until  the  last  moment  before  the  filing  of  the  complaint,  and 
interest  should  be  computed  from  that  date.     (Id.) 
See  Contracts,  37-39;  Leases,  6;  Promissory  Notes,  7;  Trusts,  1. 

BUILDING  CONTRACTS. 

1.  Defense  of  Lien  Claims — Attorney's  Fees — Recovery  on  Bond. 
Where  a  building  contract  has  been  abandoned  and  the  building 
completed  by  the  owner  as  permitted  by  the  contract,  the  owner 
in  an  action  on  the  bond  may  recover  money  paid  for  attorney's  fees 
in  defending  actions  to  recover  upon  lien  claims.  (Cohn  ▼.  Smith, 
764.) 

2.  Actual  Payment  of  Attorneys'  Pees — Right  to  Recovery  not 

Affected  by. — The  fact  that  a  part  of  the  attorney's  fees  for  which 
compensation  had  been  allowed  in  the  judgment  had  not  been  ac- 
tually paid  does  not  affect  the  owner's  right  to  recover  therefor. 
Ud.) 
See  Bonds,  4. 

CHARTERS.     See   Municipal  Corporations,    8,   6;    Public   Officers,   6; 
School  Law,  2;  Statutory  Construction,  8;  Street  Law,  15. 

CHATTEL  MORTGAGES. 
1.  Action  for  Conversion — Pleading — Sufficiency  of  Complaint. — 
In  an  action  for  the  conversion  of  a  mortgaged  automobile,  an  alle- 
gation in  the  complaint  "that  said  automobile  was  at  saiJ  time  and 
ever  since  has  been  in  the  possession  of  the  defendant"  is  not  in- 
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CHATTEL  MOBTGAGES  (Continued). 

eonsistent  with  the  mortgagor's  right  to  execute  the  mortgage,  where 
the  complaint  also  alleges  that  defendant  had  no  title  or  claim  to 
the  property,  since  it  must  be  assumed  that  defendant  held  the 
automobile  as  agent  or  trustee  of  the  mortgagor.  (Mitchell  t. 
Wood,  329.) 
8.  Mortgage  of  Propeety  in  Possession  of  Another  —  Right  of 
OwNEB. — The  owner  of  personal  property  may  execute  a  valid  mort- 
gage thereon,  though  the  property  at  the  time  is  in  the  actual  pos- 
session of  another.  (Id.) 
See  Conversion,  1« 

CHECKS.    See  Banks,  !• 

CITIES.    See  Charters;  Municipal  Corporations. 

CIVIL  SERVICE.     See  Municipal  Corporations,  2;   Public  Officers,  6. 

CLAIM  AND  DELIVERY. 

1,  Damages  —  Usable  Value  of  Peoperty. — In  an  action  for  the 
wrongful  detention  of  property,  the  ordinary  measure  of  damages 
is  interest,  but  where  the  property  has  a  usable  value  which  exceeds 
the  lawful  rate  of  interest,  such  rule  has  no  application,  and  the 
successful  party  is  entitled  to  recover,  as  damages  for  the  deten- 
tion, the  value  of  such  use  during  the  period  that  he  was  wrongfully 
deprived  thereof,  which  value  is  to  be  estimated  by  the  ordinary 
market  price  of  the  use  of  the  property.     (Tucker  v.  Hagerty,  789.) 

2.  Recovery  of  Possession  of  Automobile — Wrongful  Seizure  by 

Officer — Rental  Value  as  Damages. — In  an  action  in  claim  ana 
delivery  to  recover  the  possession  of  an  automobile  wrongfully  seized 
by  an  officer  under  a  writ  of  attachment,  the  trial  court  is  authorizea 
under  section  667  of  the  Code  of  Civil  Procedure  to  fix  damaees  for 
detention  on  basis  oi  rental  value,  althougn  it  amounts  to  more  than 
the  value  of  the  machine.  (Id.) 
See  Appeal,  11;  Contracts,  41. 

CLAIMS.     See  Public  Officers,  2,  4,  5. 

COLLATERAL  ATTACK.     See  Highways,  3,  4. 

COMMISSIONS.    See  Brokers,  4,  5;  Leases,  6;  Trusts,  !• 

COMPENSATION.     See  Attorney  and  Client,  1;  Counties,  1,  2j  Public 
Officers,  1,  4,  7. 

COMPROMISE.     See  Judgments,  8. 
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CONDEMNATION  OF  LAND. 

1.  Eminent  Domain — Description  of  Land — Pleading — Reterence  to 

Deed. — In  a  proceeding  in  eminent  domain  by  the  city  of  Oakland 
to  condemn  defendants*  property  for  a  public  park,  a  reference  in 
the  complaint  to  a  deed  from  the  Oakland  Waterfront  Company 
to  the  city  of  Oakland,  which  deed  described  the  westerly  line  of  the 
park  lands  as  the  easterly  line  of  Rancho  San  Antonio,  as  finally 
determined  and  patented  to  V.  and  D.  Peralta  by  the  United  States 
of  America,  between  stations  131  and  134,  and  which  described  the 
easterly  line  of  the  Peralta  grant  of  the  San  Antonio  Rancho  be- 
tween the  stations  as  the  meandering  line  along  the  west  shore  of 
San  Antonio  Creek  at  the  line  of  ordinary  high  water,  had  the  same 
effect  as  if  the  description  were  incorporated  in  the  complaint. 
(City  of  Oakland  v.  Adams,  614.) 

2.  Description  op  Land — Uncertainty  as  to  One  Boundary — Reper- 

ENCE  to  Instruments. — In  such  a  proceeding,  where  the  complaint 
alleged  that  the  tract  sought  to  be  condemned  was  the  whole  of  an 
entire  tracts,  and  three  boundaries  thereof  were  described  with  cer- 
tainty, except  as  to  the  length  of  two  of  them,  the  pleading  suffi- 
ciently informed  the  defendants  of  the  land  the  plaintiff  sought  to 
take,  where  the  remaining  boundary  was  described  with  reference 
to  other  instruments.     (Id.) 

3.  Evidence — Testimony  op  Dependant  —  Intention  in  Erecting 

Fence — Question  for  Jury. — In  such  a  proceeding,  the  question 
of  construction  of  tbe  testimony  of  one  of  the  defendants,  who 
erected  a  fence  on  the  property,  as  to  whether  it  was  his  intention 
to  thereby  mark  the  boundary,  was  for  the  jury,  and  any  knowl- 
edge gained  by  them  in  viewing  the  property  was  independent  evi- 
dence, which  they  might  take  into  consideration.     (Id.) 

4.  Location  of  Boundaries — Duty  of  Court. — In  such  a  proceeding, 

the  court  should  determine  the  boundaries  of  the  land  sought  to  be 
condemned  and  locate  such  boundaries  upon  the  ground.     (Id.) 

5.  Failure  to  Locate  Boundaries  —  Harmless  Error. — In  such  a 
proceeding,  where  the  jury  found  the  boundary  of  the  property  to 
be  at  fence  line,  and  the  court  adopted  such  finding,  and  the  jury 
evidently  based  its  verdict  on  such  line,  the  failure  to  locate  the 
boundaries  on  the  ground  was  harmless  error.     (Id.) 

6.  Description  op  Property  —  Failure  op  Plaintiff  to  Introduce 

Evidence— Subsequent  Proof  by  Defendants — Erroneous  Denlal 
op  Nonsuit  Harmless  Error, — Where,  in  such  a  proceeding,  the 
plaintiff  rested  its  case  without  introducing  any  evidence  to  identify 
the  land  described  in  the  complaint,  and  the  sufficient  instruments 
were  subsequently  introduced  by  the  defendants,  and  much  evidence 
was  taken  as  to  the  location  of  the  boundary  line,  including  the  ex- 
amination of  the  premises  by  the  court  and  jury,  there  was  no  error, 
in  view  of  section  iVi  of  article  VI  of  the  constitution,  in  denying 
a  motion  for  nonsuit  at  dose  of  plaintiff's  testimon/.    (Id.) 
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CONDEMNATION  OF  LAND  (Oontimied). 

7.  Appeal — Impropih  Questions — Failubx  to  Bequest  ADiiowinoir 
TO  Disregard — Insuppicient  Ground  foe  Beversal. — In  such  a 
proceeding,  it  cannot  be  urged  on  appeal  that  certain  questions  asked 
of  expert  witnesses  were  injurious  for  the  reason  that  they  placed 
before  the  jurj  certain  facts,  where  no  request  was  made  for  an 
admonition  to  the  jury  to  disregard  the  implications.     (Id.) 

6.  Limitations  or  Cbossexamination  or  Kxpebt  Witness — ^Disgkb- 
TioN  NOT  Abused. — In  such  a  proceeding,  it  was  not  an  abuse  of 
discretion  to  refuse  to  permit  an  expert  witness  to  answer  questiona 
on  cross-examination  as  to  the  character  of  the  property  and  its  suit- 
ability for  residence  purposes,  where  the  matter  had  already  been 
gone  into.     (Id.) 

9.  Value  or  Lani>— Proposed  Use  by  City— Iiipropbr  E1«ment.— 
In  such  a  proceeding,  an  objection  to  a  question  asked  of  one  of  de- 
fendants' expert  witnesses  whether  in  estimating  value  he  considered 
the  purpose  for  which  the  city  was  endeavoring  to  acquire  the  land 
was  properly  sustained.     (Id.) 

10.  INTOBEST  or  Witness  in  Adjacent  Lani>— Proper  Question. — 

In  such  a  proceeding,  it  was  error  to  sustain  an  objection  to  a  ques- 
tion asked  of  a  real  estate  agent,  who  had  estimated  values  for  the 
city,  as  to  whether  he  was  interested  in  the  sale  of  land  that  would 
be  benefited  by  the  park,  but  such  error  was  harmless  where  the 
jury  did  not  adopt  his  estimate  of  value.     (Id.) 

11.  Knowledge  or  Oeologt  or  Estuart. — In  such  a  proceeding,  where 

an  expert  witness  testified  that  in  fixing  value  of  the  property  he 
took  into  consideration  the  depth  of  the  mud  and  marsh  portion 
of  it  and  the  cost  of  filling,  there  was  no  error  in  not  permitting 
him  to  give  an  answer  to  the  general  question  of  his  knowledge  of 
the  geology  of  the  estuary  in  question.     (Id.) 

12.  Location  or  Boundary  —  Duty  or  Dependants  —  Harmless  In- 

struction.— In  such  a  proceeding,  the  defendants  were  not  harmed 
by  an  instruction  that  the  duty  to  prove  the  location  of  the  bound- 
ary line  of  the  property  rested  upon  the  defendants,  since  the  com- 
plaint sufficiently  described  the  property,  and  the  court  and  jury  in 
hearing  the  evidence  definitely  found  the  boundaries.     (Id.) 

CONSIDERATION.    See  Contracts,  1,  7;  Promissory  Notes,  1,  5,  8. 

CONSPIRACY.    See  Execution  Sales,  1. 

CONSTITUTIONAL  LAW.     See  Contracts,  2-4;  Jury  Trials,  2;  Reclar 
mation  Districts,  6;  Street  Law,  10 1  Wages,  U 


CONSTRUCTION.    See  Negligence,  14. 
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CONTEMPT. 

1.  Annulment  of  Unwarranted  Order — Writ  of  Beview. — A.n  un- 
warranted order  adjudging  one  guilty  of  contempt  may  be  annulled 
upon  a  writ  of  review.     (Goodall  y.  Superior  Court,  723.) 

2.  Violation  of  Injunction— Dismissal  of  Proceedings — ^Laok  of 

Ground— Annulment  of  Order. — Where  in  a  proceeding  instituted 
by  the  beneficiary  under  a  judgment  granting  an  injunction,  the  dis- 
obedience of  which  is  made  to  appear,  the  court  without  any  ground 
therefor  denies  to  such  beneficiary  the^process  of  the  court,  which 
constitutes  the  only  means  of  enforcing  the  judgment,  such  order 
should  be  annulled.     (Id.) 

8.  Affirmative  Allegations  in  Affidavit— Trial. — Affirmative  alle- 
gations contained  in  an  affidavit  of  the  defendant  in  contempt  pro- 
ceedings for  the  disobedience  of  an  injunction  cannot  be  deemed 
established  without  a  trial  to  determine  the  issues  so  joined.     (Id.) 

i.  Act  Constituting  Crime — Statute  of  Limitations. — ^When  an  act 
sought  to  be  punished  constitutes  a  crime,  the  court  may  by  analogy 
adopt  the  limitation  prescribed  by  statute  for  criminal  prosecutions. 
(Id.) 

6.  Violation  of  iNjuNcnoN — ^Plov7  of  Water — Time  fob  Contempt 

Proceedings. — The  beneficiary  under  a  judgment  perpetually  en- 
Joining  the  obstruction  of  a  flow  of  water  is  not  barred  from  insti- 
tuting contempt  proceedings  against  a  person  violating  the  injnno- 
tion  by  failure  to  bring  the  proceedings  within  a  particular  time, 
unless  the  obstruction  has  continued  under  circumstances  and  for  a 
period  of  time  from  which  a  grant  so  to  do  would  be  implied.  (Id.) 
n.  Delay  of  Four  Tears — Proceeding  not  Barred  by  Laches.— The 
failure  to  bring  contempt  proceedings  until  after  the  obstruction 
had  continued  for  four  years  did  not  in  itself  constitute  laches, 
(Id.) 

7.  Bight  to  Institute  Proceedings — Matters  not  Affecting. — The 

willingness  of  the  beneficiary  under  a  judgment  restraining  the 
obstruction  of  a  flow  of  water  to  waiT«  his  rights  thereunder  pro- 
vided the  person  violating  the  judgment  would  pay  the  expense 
of  protecting  his  land  from  overflow,  and  his  motive  in  instituting 
contempt  proceedings  to  compel  such  payment,  does  not  affect  the 
rights  to  institute  such  contempt  proceedings.     (Id.) 

8.  Order  to  Show  Cause— Personal  Appearance. — An  order  adjudg- 
ing a  person  in  contempt  of  court  for  failing  to  appear  in  person 
in  response  to  an  order  to  show  cause  is  unwarranted  and  in  excess 
of  the  jurisdiction  of  the  court  where  appearance  is  made  by  her 
attorney  and  presentation  of  her  aflidavit  showing  inability  to  com- 
ply with  the  order  of  the  court.     (Bakeman  v.  Superior  Court,  785.) 

9.  Punishment  for  Contempt — Ability  to  Comply  With  Order. — 

An  order  adjudging  a  person  in  contempt  of  court  for  failure  to 
•7  CaL  App.- 
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CONTEMPT   (Continued). 

perform  an  act  directed  by  the  court  is  void,  as  a  basis  for  th« 
imposition  of  punishment,  unbss  it  appears  that  it  is  within  thm 
power  of  such  person  to  perform  the  act.     (Id.) 

CONTINUANCEa    See  Intoxicating  Liquors,  2. 

CONTRACTa 

1.  Grant  of  Right  of  Wat  to  Telegraph  Oompant  —  Tblboraph 
Privileges  as  Consideration  —  Breach  —  Money  Obuoation.— 
Where  a  contract  between  a  property  owner  and  a  telegraph  com- 
pany granting  to  the  latter  a  right  of  way  over  the  lands  of  the 
former  provided  that  the  consideration  for  the  grant  was  "tele- 
graph privileges  to  the  amount  of  one  thousand  five  hundred  dollars, 
which  said  amount  shall  be  taken  in  the  use  of  telegraph  privileges 
at  the  usual  and  ordinary  rates/'  on  the  failure  of  the  company  to 
issue  to  such  grantor  any  telegraph  franks  or  allow  him  any  tele- 
graph privileges,  by  reason  of  the  passage  of  laws  prohibiting  tele- 
graph companies  from  issuing  franks  for  any  consideration  except 
cash,  the  contract,  in  view  of  section  1451  of  the  Civil  Code,  becao^e 
one  to  pay  the  sum  of  money  designated  as  the  consideration  for 
the  privileges  granted  by  the  contract,  since  the  amount  of  moner 
named  in  the  contract  was  the  exact  equivalent  of  the  value  of  the 
privileges  which  the  obligor  was  compelled  to  furnish.  (Irvine  t* 
Postal  Telegraph-Cable  Co.,  60.) 

S.  Prohibition  of  Franking  PkiviUEGE — Stats  Pubuo  UTfuns  Act 
— Prior  Contract  Unaffected  as  to  Intrastate  Messages. — The 
State  Public  Utilities  Act  prohibiting  telegraph  companies  from  issu- 
ing franks  for  any  consideration,  except  cash,  does  not  impair  the 
validity  of  a  contract  granting  a  right  of  way  in  consideration  of 
telegraph  privileges  executed  prior  to  the  passage  of  such  act,  in  so 
far  as  the  furnishing  of  franks  for  intrastate  messages  is  con- 
cerned, in  view  of  section  10,  article  I,  of  the  federal  constitution 
prohibiting  any  state  from  passing  a  law  impairing  the  obligation  of 
contracts.     (Id.) 

8.  Illegality  of  Contract  as  to  Interstate  Messages — ^Validity 
AS  TO  Intrastate  Messages — Severable  Contbact. — A  contract 
providing  for  the  furnishing  of  franking  privileges  in  consideraticMi 
of  the  grant  of  a  right  of  way,  which  became  void  as  to  interstate 
messages  by  the  passage  of  the  Interstate  Commerce  Act,  is  not  also 
void,  as  to  intrastate  messages,  since  the  contract  as  to  interstate 
And  intrastate  messages  was  clearly  separable  in  fact  and  law. 
(Id.) 

4.  Action  on  Quantum  Meruit— Value  of  Right  of  Wat — Continu- 
ance IN  Possession — Pleading — Sufficiency  of  Complaint. — In 
an  action  against  a  telegraph  company  on  a  quantum  meruit  for  a 
right  of  way  granted  it  for  a  pole  line  after  the  consideration  fur 
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OONTBACTS  (Continued). 

the  grant  had  become  partly  illegal,  the  complaint  is  not  subject 
to  the  objection  that  it  failed  to  allege  that  defendant  continued 
in  poBseBsion  after  a  itated  date,  where  it  ia  alleged  that  the 
value  of  the  right  of  way  and  the  use  and  enjoyment  thereof  up  to 
that  date  was  one  thousand  five  hundred  dollars.     (Id.) 

6.   ILLSGAL  CONTRACT — SUBSEQUENT  LEGISLATION — RtJLE  AS  TO   PARTIES 

IN  Paw  Delicto  Inapplicable. — The  rule  that  where  parties  to  an 
illegal  contract  are  in  pari  delicto,  the  court  leaves  them  as  it  finds 
them,  does  not  apply  where  the  contract  was  a  legal,  just,  and 
equitable  one  when  made,  but  haa  become  unlawful  in  part  by  sub- 
sequent legislation.     (Id.) 

6.  Action  fob  Services — Contract  of  Employment — Liabilitt  of  De- 
pendant — SUFFIGISNCT  OF  KviDENCE. — In  this  Rction  for  services 
of  a  physician  rendered  to  a  third  party,  it  is  held  to  be  a  fair 
inference  from  the  testimony  that  the  services  were  performed 
upon  the  reliance  that  the  defendant  would  pay  therefor,  and  that 
the  latter  directly  promised  to  make  such  payment.  (Meyers  v. 
McKillop,  144.) 

T.  Original  Contbaot — Sufficienct  of  Consideration. — Where  ser- 
vices were  performed  for  the  benefit  of  a  third  party  in  reliance 
that  defendant  would  pay  therefor,  and  defendant  directly  promised 
to  pay,  an  original  contract  was  thereby  constituted  with  a  sufilcient 
consideration  for  its  support.     (Id.) 

8.  Specific  Performance — Contract  Impossible  to  ETnforcb. — Wbpn 
the  enforcement  of  a  contract  by  decree  of  court  is  difficult  or  prac- 
tically impossible,  specific  performance  will  not  be  granted.  (An- 
derson V.  Neal  Institutes  Co.,  174.) 

9.  Injunction  —  Breach  of  Contract  —  Affirmative  and  Negative 
Covenants  Impossible  of  Enforcement. — In  view  of  subdivision 
5  of  section  626  of  the  Code  of  Civil  Procedure,  providing  an  in- 
junction cannot  be  granted  to  prevent  the  breach  of  a  contract  the 
performance  of  which  could  not  be  specifically  enforced,  a  contract 
eontaining  affirmative  and  negative  covenants  impossible  of  enforce- 
ment will  not  support  a  suit  for  an  injunction  to  restrain  breach. 
(Id.) 

10.  Contract  to  Prepare  and  Furnish  MEDiaNEs — Exclusive  Right 
TO  Use — Prevention  of  Breach. — An  injunction  will  not  lie  to 
prevent  the  breach  of  a  contract  requiring  a  medical  institute 
eompany  to  prepare  and  furnish  medicines  and  advertising  litera- 
ture and  to  give  plaintiff  the  exclusive  right  to  use  the  remedies. 
(Id.) 

XI.  Vendor  and  Purchaser— Tptlb  Free  from  Defects— <:u  a  nob  of 
Records — Liability  of  Purchaser. — Under  the  terms  of  a  contract 
for  the  sale  of  real  property  requiring  the  vendor  to  furnish  an 
abstract  showing  title  free  from  defects,  the  purchaser  is  not  obliged 
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CJONTRACTS  (Continued). 

to  accept  title,  make  payments,  or  forfeit  payments  made,  where  the 
abstract  shows  that  a  deed  necessary  to  complete  the  title  which 
was  recorded  in  the  name  of  one  "Bobbins/'  as  grantee,  was  changed 
by  the  county  recorder  by  striking  out  the  name  "Robbins"  and 
substituting  the  name  "Robben,"  with  a  marginal  insertion  of  the 
date  and  initials  of  such  official,  such  change  being  made  thirty* 
eight  years  after  the  recording  of  the  deed  and  by  a  different 
recorder.     (Bobben  r.  Benson,  227.) 

12.  AoTioN  FOB  Foreclosure  bt  Vendor  After  Breach — Becovert  on 
Monet  Paid  and  Damages — Right  of  Purchaser. — Where  a  ven- 
dor, after  breach  of  contract  to  furnish  an  abstract  showing  title 
free  from  defects,  commences  an  action  to  foreclose  the  purchaser's 
rights  under  the  contract  of  sale,  and  the  purchaser,  within  the 
time  for  answering,  surrenders  the  land,  he  may  file  a  cross-com- 
plaint to  recover  installments  paid  and  damages  for  the  breach. 
(Id.) 

W  Sinking  of  Well — ^Depth  at  Which  Drilung  Might  be  Stopped — 
Construction. — A  contract  to  sink  a  well  to  a  minimum  depth  of 
one  hundred  and  fifty  feet,  but  not  to  exceed  five  hundred  feet,  and 
providing  that  the  contractor  might  stop  drilling  after  reaching  the 
minimum  depth,  permits  the  driller  to  stop  at  any  time  after  reach* 
ing  one  hundred  and  fifty  feet.     (Wilson  v.  Fuller,  355.) 

14.  Becovery  of  Full  Amount  Earned  —  Bight  of  Contractor. — 
Under  such  a  contract,  the  contractor  can  recover  the  full  amount 
earned,  although  the  contract  required  only  half  payment  at  the 
reaching  of  each  one  hundred  feet  in  the  digging.     (Id.) 

la.  Street  Bailway  Advertising  —  Nonperformance  —  Insufficienct 
OF  Evidence. — In  this  action  by  a  street  railway  advertising  com- 
pany to  recover  payments  due  under  an  advertising  contract,  it  it 
held  that  the  evidence  is  not  sufficient  to  support  the  finding  of 
nonperformance  of  the  contract.  (Pacific  Bys.  Adv.  Co.  ▼.  Leon  C. 
Co.,  3&7.) 

16.  Attorney  and  Cuent — Joint  Employment — Action  for  Services 
— Evidence  —  Lubiuty  of  Defendants. — ^Where  in  an  action 
against  two  corporations  for  professional  services  rendered  by  plain* 
tiff  as  an  attorney  at  law  the  evidence  shows  a  joint  employment, 
and  does  not  show  any  agreement  that  the  compensation  of  plain- 
tiff should  be  divided  and  paid  separately  by  defendants  in  propor- 
tion to  the  services  to  be  rendered  to  them  separately,  it  cannot  be 
contended  by  one  of  the  defendants  that  its  codefendant  ought  to 
pay  a  larger  portion  of  the  fee  because  of  the  rendition  of  more 
difficult  service,  since  such  matter  was  one  for  adjustment  between 
defendants,  and  not  a  matter  with  which  plaintiff  was  concerned. 
(Wheeler  v.  Houston,  Gore  &  Loy,  407.) 

17.  Rai.e  op  Cement — Quality— Satisfaction  of  ETnqineer  of  High- 

way Commission. — Where  a  letter  ordering  cement  provided  that 
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the  cement  should  oomplj  with  inclosed  Bpecification  of  the  high- 
way commission  and  be  acceptable  to  their  engineer,  and  in  reply 
thereto  the  letter  of  the  seller  stated  that  the  cement  "will  easily 
meet  the  specifications  of  the  commission/'  after  which  communica- 
tions passed  relating  to  the  price  alone,  the  contract  called  for 
cement  acceptable  to  the  engineer.  (Doran,  Brouse  k  Price  ?• 
H.  Cowell  Co.,  478.) 

18.  EviDBNCK  —  Tebms   of  Contract  —  Pkeliminabt  Neootutions. — 

Where  a  contract  for  the  sale  of  cement  consisted  of  letters  and 
telegrams,  it  was  error  to  admit  oral  evidence  as  to  the  terms  of 
the  contract  and  of  the  negotiations  leading  up  to  the  same,  but 
such  error  was  harmless  where  the  letters  and  telegrams  clearly 
showed  the  contract.     (Id.) 

19.  Recovebt  pob  Breach  of  Contract  —  Rejection  of  Cement  by 

Highway  Comiiission  Insufficient. — ^Where  a  contract  for  the 
sale  of  cement  provided  that  the  cement  should  meet  the  specifica- 
tions  of  the  highway  commission  and  be  acceptable  to  their  engineer, 
the  mere  rejection  of  the  cement  by  the  commission,  apart  from  the 
question  of  its  quality,  was  not  a  compliance  with  the  contract  by 
the  buyer,  and,  while  a  rejection  by  the  engineer  would  be  prima 
facie  conclusive,  such  decision  could  be  impeached  for  gross  mistake 
amounting  to  fraud.     (Id.) 

20.  Pleading — Insufficient  Complaint. — ^In  action  for  breach  of  con- 

tract to  deliver  cement  conforming  to  the  specifications  of  the  high- 
way commission  and  acceptable  to  its  engineer,  the  plaintiff  cannot 
recover  on  the  theory  of  the  rejection  of  the  cement  by  the  en- 
gineer where  the  only  allegation  in  the  complaint  was  that  the 
cement  had  been  rejected  by  the  highway  commission.     (Id.) 

21.  Hauling  of  Rock  and  Sand — Default  of  Haulbbs — Dbmubbagb 
Charges — Costs  of  Qasoune  and  Oil — Priority  in  Payment — 
Right  of  Contractor. — Under  a  contract  for  hauling  rock  and 
sand,  wherein  the  haulers  agreed  to  save  the  contractor  harmless 
from  demurrage  charges,  and  the  contractor  agreed  to  pay  for  all 
the  gasoline  and  lubricating  oil  used  in  the  hauling,  the  contractor 
had  the  right,  upon  the  default  of  the  haulers  after  permitting 
demurrage  to  accrue  and  contracting  a  bill  for  gasoline  and  oil,  to 
first  retain  out  of  the  sums  due  the  haulers  the  amount  of  the 
demurrage  charges.     (Ferguson  v.  Marsh,  482.) 

22.  Payment  of  Gasoline  and  Oil  —  Nature  of  Contbaot. — Under 

such  a  contract,  the  agreement  to  pay  for  gasoline  and  oil  is  not 
a  contract  made  expressly  for  the  benefit  of  a  third  person,  which 
the  seller  of  the  oil  could  enforce.     (Id.) 

23.  Letters — Parol   Evidence — Preuminary    Negotiations — Circum- 

stances and  Situation  of  Parties. — In  an  action  to  recover  a 
balance  due  on  an  alleged  contract,  evidenced  by  letters,  parol  testi- 
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mony  as  to  oral  negotiations  prior  to  the  writings  is  admissible  for 
the  purpose  of  showing  the  circumstances  and  situation  of  the  par* 
ties.     (J.  &  H.  Goodwin,  Ltd.,  y.  Franich,  493.) 

24.  Acknowledgment  and  Pbomise  to  Pay  Indebtedness — Covenant 

NOT  TO  Sue — Moral  Obugation. — A  written  acknowledgment  and 
agreement  to  pay  an  indebtedness  providing  that  it  is  part  and 
parcel  of  the  acknowledgment  that  it  shall  be  void  should  legal 
steps  of  any  kind  be  taken  to  force  payment,  or  should  the  in- 
debtedness be  transferred  without  the  permission  of  the  debtor,  is 
a  valid  and  enforceable  covenant  not  to  sue,  and  the  promise  to  pay 
eonstitutes  merely  a  moral  obligation.     (Smith  v.  Macdonald,  503.) 

25.  Action  to  Reform  Contract — Settlement  of  Property  Rights  of 

Married  Persons — Decree  in  Divorce  Action  not  Res  Judicata. — 
Where  in  an  action  for  divorce  the  husband  and  wife  adjust  their 
property  rights  without  the  intervention  of  the  court  pending  the  ac- 
tion, the  decree  determining  that  the  property  be  awarded  to  the 
respective  parties  in  accordance  with  their  agreement  is  not  ret 
adjudicata  so  as  to  bar  an  action  by  the  wife  to  reform  the  descrip- 
tion of  certain  real  property  contained  in  the  agreement.  (Buick 
v.  Boyd,  508.) 

26.  Sale  of  Calculating  Machines — Repudiation  by  Principal — Es- 
toppel TO  Claim  Forfeiture. — In  an  action  by  an  agent  on  a  con- 
tract of  employment  for  the  sale  of  calculating  machines,  provid- 
ing for  forfeiture  if  he  did  not  sell  fifty  machines  the  first  year, 
where  the  defendants  repudiated  the  contract  two  and  one-half 
months  after  it  had  been  executed,  they  were  estopped  from  claim- 
ing forfeiture  for  nonsale  of  the  required  number  of  machines. 
(Erskine  v.  Marchant,  590.  ) 

27.  PROFITS    FROM    SALES    OF    OTHER    MACHINES — MITIGATION    OF    DAM- 

AGES— Lack  of  Evidence. — In  such  an  action,  profits  made  by 
plaintiff  on  sales  of  machines  purchased  by  him  from  another  firm 
are  not  available  in  mitigation  of  damages,  in  the  absence  of  evi- 
dence as  to  the  capital  invested  by  plaintiff  or  how  many  he  sold. 
(Id.) 

28.  Commercial  Agents  and  Principals  —  Damages   for  Breach. — 

While  contracts  between  commercial  agents  and  their  principals 
embody  many  elements  of  uncertainty,  damages  for  breach  thereof 
are  not  speculative  or  remote,  and  such  compensation  will  be  awarded 
as  the  evidence  shows  with  reasonable  certainty  the  wronged  party 
is  entitled  to.     (Id.) 

29.  Action  for  Goods  Soii) — Purchase  from  Agent — Right  to  Sue — 
Estoppel. — In  an  action  on  an  account  for  goods  sold  by  plaintiff 
as  agent,  the  defendant  is  estopped  from  asserting  that  plaintiff  had 
not  the  right  to  sue  on  the  claim,  where  he  bought  with  knowledge 
that  by  plaintiff's  agency  contract  plaintiff  guaranteed  payment 
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within  a  certain  time,  regardless  of  whether  he  received  payment 
from  the  defendant  or  not.     (Holland-Mcisell  Co.  v.  Kelly,  610.) 

80.  Landlord  and  Tenant  —  Rental  of  Market  Stall  —  Right  of 

Renter  to  Sell  Interest  —  Construction  of  Agreement. — An 
agreement  between  the  owners  of  a  market  and  the  renter  of  a 
stall  therein  giving  the  latter  the  right  to  sell  his  interest  in  the 
stall  upon  condition  that  the  purchaser  pay  a  monthly  rental  does 
not  make  the  right  of  sale  dependent  upon  the  suitability  of  the 
purchaser,  except  as  to  payment  of  rent,  if  that  be  classed  as  suit- 
ability.    (Herman  ▼.  Rohan,  678.) 

81.  Statute  of  Frauds — Right  to  Sell  Interest  in  Stall. — An  agree- 

ment between  the  owners  of  a  market  and  the  renter  of  a  stall 
therein  giving  the  latter  the  right  to  sell  his  interest  in  the  stall  is 
not  one  which,  by  its  terms,  was  not  to  be  performed  within  a  year 
from  the  making  thereof  under  subdivision  1  of  section  1973  of  the 
Code  of  Civil  Procedure.     (Id.) 

82.  Sale  of  Interest  in  Stall— Right  of  Renter. — The  owners  of  a 

market  in  renting  a  stall,  even  considering  the  matter  a  personal 
privilege  or  license,  have  the  right  to  agree  that  the  renter  may 
sell  such  privilege.     (Id.) 

83.  Term  of  Hiring — Right  to  Sell  Interest. — ^Where  in  the  renting 

of  a  market  stall  no  term  is  agreed  upon  and  a  monthly  rent  is 
paid,  it  is  presumed,  under  section  1943  of  the  Civil  Code,  that 
the  hiring  is  for  a  year,  and  where  possession  is  continued  beyond 
the  year  and  rent  accepted,  the  hiring  is  presumed  to  be  resumed 
from  month  to  month  upon  the  same  terms,  and  the  interest  of  the 
hirer  is  more  than  a  privilege,  he  having  the  right  to  sell  and  assign 
his  interest  in  the  stall.  (Id.) 
34.  Suitability  of  Purchaser — Implied  Condition — Effect  of  Right 
TO  Sell  Independent  of  Agreement. — ^Where  the  renter  of  a  market 
stall,  aside  from  the  agreement  of  hiring,  has  the  right  to  sell  and 
assign  his  interest,  any  implied  condition  that  in  ease  of  sale  the 
purchaser  should  be  a  suitable  person  is  wiped  out,  and  the  renter 
may  sell  to  whomsoever  he  chooses,  so  long  as  the  purchaser  pays 
the  rent.     (Id.) 

85.  Deed  of  Trust— Grant  of  Real  Property— Assumption  of  Pay- 
ment —  KVidence  —  Covenant  in  Grant  Deed. — An  agreement  on 
the  part  of  the  grantee  of  real  property  encumbered  with  a  deed  of 
trust  to  pay  the  note  secured  by  the  trust  instrument  is  sufficiently 
proven  by  the  existence  of  a  covenant  to  that  effect  in  the  deed  of 
the  grantee  and  his  recognition  of  its  existence.  (Dutton  v.  Locke- 
Paddon,  693.) 

86.  Assumption  of  Debt — Nature  of  Promise. — It  is  not  necessary 

that  there  should  be  any  formal  promise  on  the  part  of  the  grantee 
of  mortgaged  premises  to  pay  the  mortgage  to  render  him  liable 
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therefor  if  his  obligation  so  to  do  appears  from  a  consideration  of 
the  entire  conTejance;  it  may  be  made  orally  or  in  a  separate  in- 
strument, or  it  may  be  implied  from  the  transaction  between  the 
parties,  or  it  may  be  shown  by  the  circumstances  under  which  the 
purchase  was  made,  as  well  as  by  the  language  used  in  the  instru- 
ment.    (Id.) 

87.  Broker's  Commissions — Agcbptangi  of  Purchaser— Admission  op 
Abiutt. — Where  an  owner  of  real  property  accepts  the  offer  there- 
for made  by  a  person  produced  by  the  broker  employed  to  make  the 
sale,  he  thereby  admits  the  readiness,  willingness,  and  ability  of  the 
purchaser  to  consummate  the  sale.     (Sobaje  t.  Schubert,  709.) 

38.  Neootuhon  of  Sale — Right  to  Commissions — ^Whbn  Complete. 

When  a  broker  employed  simply  to  negotiate  a  sale  of  real  estate 
has  found  a  purchaser  ready,  able,  and  willing  to  purchase  upon  the 
vendor's  terms,  his  right  to  the  agreed  commission  is  complete,  and 
not  contingent  upon  the  consummation  of  the  sale.     (Id.) 

39.  Broker's  Commissions  —  Contract  of  Employment  —  Defect  in 
Description — Parol  Testimony. — In  an  action  to  recover  a  com- 
mission claimed  to  have  been  earned  for  securing  the  acceptance  of 
an  offer  to  exchange  real  property,  it  is  not  error  to  permit  the 
plaintiff  to  remedy  by  oral  testimony  a  defective  description  in  the 
broker's  eontract  of  employment.     (Macknight  ▼.  Davitt,  720.) 

40.  CbRPORATioN  Law — Acceptance  of  Offer  of  Exchange  of  Real 
Property — Authority. — A  written  acceptance  by  a  corporation  of 
an  offer  to  exchange  real  property  is  sufficiently  shown  to  have  been 
made  under  the  authority  of  the  board  of  directors  where  the  accept- 
ance contained  the  signatures  of  the  vice-president  and  secretary  and 
the  corporate  seal.     (Id.) 

41.  Claim  and  Delivery — Plaintiff's  Ownership  of  Cattle — Trans- 
action Between  Plaintiff  and  Third  Party — Pleading — ^Agree- 
ment TO  Sell. — In  an  action  in  claim  and  delivery  to  recover  the 
possession  of  six  head  of  cows,  the  plaintiff  was  not  entitled  to  re- 
cover on  the  theory  tbat  he  was  the  owner  thereof,  where  he  alleged 
a  transaction  between  himself  and  a  third  party  by  the  terms  of 
which  he  sold  to  thb  latter  eight  head  of  horses,  and  the  latter 
partly  paid  therefor  in  cash,  and  "agreed  to  sell  and  deliver"  to 
plaintiff  on  a  stated  date  six  head  of  cows  for  the  balance,  but 
instead  of  so  doing,  sold  the  cows  to  the  defendant,  since  such 
a  transaction  constituted  only  an  agreement  to  sell  and  not  an 
agreement  of  sale.     (Alsaga  v.  Hart,  770.) 

42.  SPECinc  Performance  —  Contract  for  Carload  of  Iron  —  Uncer- 
tainty AS  to  Quantity. — A  contract  for  a  carload  of  iron  is  en- 
forceable, notwithstanding  the  parties  in  making  the  contract  did 
not  state  how  much  iron  should  constitute  a  carload  and   did  not 
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attempt  to  provide  what  sbould  be  either  the  minimum  or  maximum 
amount  of  iron  in  such  carload.     (Dutwiler  ▼.  Klunk,  796.) 

See  Bonds,  1-3;  Brokers,  4;  Building  Contracts;  Corporations, 
5,  6;  Counties,  2;  Judgments,  20;  Promissory  Notes,  2;  Ser- 
vices, 1;  Street  Law,  4,  5;  Trusts,  14;  Vendors'  Liena,  1-5. 

CONVERSION. 

1,  Chattel  Mobtgaob — Conversion  of  Mortgaged  Property — Lubii/- 
ITT  POR  Debt. — One  who  converts  personal  property  which  is  sub- 
ject  to  a  chattel  mortgage  is  liable  to  the  mortgagee  for  the  full 
amount  due  under  the  mortgage.     (Mitchell  v.  Wood,  329.) 

2.  Lease  of  Farming  Land  on  Shares — Seizure  of  Whole  Crop  bt 
Lessor — Liability  to  Mortgagee  of  Lessee. — Where  land  is  leased 
to  be  farmed  on  equal  shares,  and  the  lessor  attaches  and  takes 
possession  of  the  whole  crop,  and  personally  and  through  the  sheritf 
refuses  upon  demand  to  deliver  the  other  one-half  thereof  to  the 
holder  of  an  overdue  note  secured  by  chattel  mortgage  on  such 
one-half  with  the  right  of  possession  upon  failure  to  pay  the  note, 
such  lessor  is  guilty  of  conversion.     (Moosios  v*  Busconi,  471.) 

See  Attorney  and  Client,  1;  Sales,  10. 

CORPORATIONS. 

1.  Transfer  of  Property  —  Issuance  of  Stock  by  Transferee-* 
Validity  of  Transaction — Question  not  Presentable  in  Stogk- 
HOLDBRS'  Liability  Action. — In  an  action  to  recover  judgment  upon 
the  statutory  liability  of  certain  stockholders  of  a  corporation,  the 
defendants  cannot  question  the  validity  of  a  transaction  between 
the  corporation  and  its  corporate  predecessor  in  business,  by  the 
terms  of  which  the  assets  and  business  of  the  latter  were  taken 
over  by  the  former  and  stock  in  the  new  corporation  issued  to  the 
stockholders,  although  the  transaction  was  in  violation  of  section 
309  of  the  C5vi]  Code  and  sections  1227-1232  of  the  Code  of  Civil 
Procedure.     (Huey  ▼.   Patterson,  335.) 

2.  AcnoN  upon  Stockholders'  Liability  —  Ownership  of  Stock — 
Evidence. — In  an  action  upon  the  statutory  liability  of  stockholder! 
in  a  corporation,  proof  of  ownership  of  stock  at  a  certain  time  is 
sufficient  to  show  ownership  at  the  time  the  liability  waa  incurred, 
in  the  absence  of  evidence  to  the  contrary.     (Id.) 

8.  Void  Assessment— Recovery  of  Money  Paid.— Stockholders  of  a 
corporation  may  recover  of  the  corporation  the  amounts  paid  by  them 
under  a  void  assessment.     (Id.) 

4.  Recovery  of  Subscription  Price  of  Stock — Nature  of  Stock- 
Support  OF  Finding — Absence  of  Bill  of  Exceptions. — In  an 
action  on  a  promissory  note  given  for  the  subscription  price  of 
stock,  it  cannot  be  contended  on  appeal  that  the  stock  whieh  the 
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corporation  is  able  to  issue  to  the  appellant  is  not  the  original  iaiue 
for  which  he  subscribed,  but  stock  returned  to  the  treasury  charged 
with  a  contingent  liability,  where  the  appeal  is  taken  upon  the 
judgment-roll  alone,  without  a  bill  of  exceptions,  since  the  finding 
of  the  trial  court  that  the  stock  is  the  proper  stock  to  be  issued 
must  be  assumed  to  be  supported  by  the  evidence.  (Pasadena 
Rapid  Transit  Co.  ▼.  Munson,  352.) 

6.  Contract  fob  Original  Issue  of  Stock  in  Exchange  fob  Prop- 
erty— Subscription  to  Stock. — A  contract  for  an  original  issue 
of  shares  of  stock  in  exchange  for  property  is  in  legal  eflfect  but  a 
subscription  to  stock,  even  if  it  be  not  a  subscription  contract  in 
form.     (Id.) 

d.  Cancellation    of    Subscription    to    Stock. — A  corporation  may, 
under  certain  circumstances,  and  certainly  as  against  all  but  exist- 
ing creditors,  cancel  a  subscription  to  stock,  especially  if  the  can- 
cellation relate  to  only  a  part  of  the  shares  subscribed  for.     (Id.) 
See  Contracts,  40. 

COSTS. 

1.  Waiver  of  Findings  —  Running  of  Time  of  Service  and  Pn*- 
INO. — Where  findings  of  fact  are  waived,  an  entry  on  the  minutes 
of  the  court  directing  judgment  for  one  or  the  other  of  the  parties 
constitutes  the  decision  of  the  court,  and  the  time  for  serving  and 
filing  memorandum  of  costs  commences  to  run  from  the  minute 
entry  date,  or  the  date  of  notice,  to  the  party  claiming  costs,  of 
such  minute  entry.     (Collins  v.  Belland,  139.) 

2.  Actions  in  Justices*  Courts — Right  to  Sue  in  Forma  Pau. 
peris. — The  township  justices'  courts  of  this  state  are,  as  were  courts 
at  common  law,  vested  with  power  to,  and  should  upon  a  proper 
showing,  admit  parties  to  sue  in  forma  pauperiSf  since  the  statu- 
tory provisions  with  reference  to  prepayment  of  costs  are  not  ap- 
plicable to  the  exceptional  cases  of  indigent  suitors  who  at  common 
law  were  entitled  to  sue  without  payment  of  such  costs.  (Ham- 
mond V.  Justice's  Court,  506.) 

See  Appeal,  10. 

COUNTIES. 

1.  Legal  Services — Prosecution  of  District  Attorney  tor  Misooh- 
duct— County  CHAROE.--In  view  of  section  4307,  subdivision  8, 
of  the  Political  Code,  services  rendered  by  attorneys  at  law  ap- 
pointed by  a  judge  of  the  superior  court  to  prosecute  a  district 
attorney  for  misconduct  in  office,  pursuant  to  the  provisions  of  see- 
tions  7.58  and  771  of  the  Penal  Code,  constitute  a  '^county  charge." 
(Gibson  T.  County  of  Sacramento,  523.) 
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CX)UNTIES  (Continued). 

8.  Claim  Against  County  —  Statutory  Authorization. — One  wbo 
demands  payment  of  a  claim  against  a  county  must  show  some 
statute  authorizing  it,  or  that  it  arises  from  soma  eontraet,  express 
or  implied,  which  finds  authority  in  law.     (Id.) 

CX)URT3.    See  Justices'  Courts. 

CRIMINAL  LAW. 

1.  Principals  in  Con  mission  of  C^ims. — One  who  aids  and  abets 
in  the  commission  of  a  crime,  though  not  present  when  the  act,  ths 
final  step  in  its  commission,  is  committed,  is  logically  a  principal, 
whatever  may  have  been  the  character,  nature,  quality,  or  extent 
of  the  assistance  contributed  by  him  toward  its  consummation  or 
the  execution  of  the  intent  jointly  formed  by  him  and  the  actual 
perpetrator  of  the  act  to  do  the  wrongful  act.  (People  v.  Ah  Gee, 
1.) 

2.  Princtpals  and  Acoessoribs  —  Distinction  Abrogatsd  —  Charoi 
AND  Trial  op  Accessory  as  Prinoipau — The  distinction  existing 
at  common  law  between  an  accessory  before  the  fact  and  a  prin- 
cipal, and  between  principals  in  the  first  and  second  degree,  in 
cases  of  felony,  has  been  abrogated,  and  all  persons  concerned  in 
the  commission  of  a  felony  are  to  be  prosecuted,  tried,  and  punished 
as  principals,  and  no  other  facts  need  be  alleged  in  any  indictment 
or  information  against  such  an  accessory  than  are  required  in  an 
indictment  or  information  against  his  principal.     (Id.) 

8.  Murder  —  Dependant's  Connection  With  Crime — Evidence — In- 
consistent Theories  —  Insuppicibnt  Ground  fob  Reversal. — 
Under  an  information  charging  the  defendant  jointly  with  two 
other  persons  of  the  crime  of  murder,  without  any  attempt  at  de- 
scribing  how  or  in  what  manner  the  act  was  committed,  or  any  alle- 
gation that  the  defendant  was  merely  an  aider  and  abetter  of  the 
crime,  the  prosecution  was  entitled  to  prove  the  charge  by  any  tes- 
timony which  would  reveal  the  defendant's  connection  therewith, 
and  the  fact  that  there  was  testimony  which  tended  to  establish  two 
dilTerent  tlicories  upon  which  the  defendant  may  have  been  a  par- 
ticipant in  the  commission  of  the  crime,  is  no  ground  for  reversal 
of  the  judgment.     (Id.) 

4.  Misconduct  op  District  Attorney— Denial  op  Motion  fob  New 

Trial — Findings  on  Conplicting  Evidence — Appeal. — In  deny- 
ing a  motion  for  a  new  trial  in  a  criminal  action,  the  findings  on 
conflicting  evidence  as  to  the  alleged  misconduct  of  the  district 
attorney  must  prevail  on  appeal.     (People  v.  Gastone,  51.) 

5.  Contributing  to  Delinquency  op  Minor — Information — Statute 
op  Limitations. — An  information  filed  November  2,  1917,  charging 
that  between  October  1,  1!)16,  and  October  1,  1917,  the  defendant 
<*iiid  then  and  there  willfully  and  unlawfully  take  and  entice**  his 
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▼ietim  "awaj  from  her  home  and  usual  place  of  abode  and  did 
on  various  dates  and  times  induee"  her  "to  accompany  defendant 
to  Tarious  hotels  and  rooming-houses  in  the  city  of  San  Diego,  and 
there  occupy  the  same  room  and  bed  with  defendant,  and  that  said 
defendant  did  then  and  there  have  and  accomplish  sexual  inter- 
course with"  her,  was  sufficient  as  against  the  objection  that  the 
charge  was  barred  by  the  statutory  limitation  of  one  year.  (People 
▼.  Brown,  101.) 

6.  Conclusion  of  Law— Surplusage  in  Information.— Such  an  in- 
formation b  not  insufficient  in  also  charging  the  defendant  with 
having  induced  the  girl  "to  so  live  as  would  cause  and  manifestly 
tend  to  cause"  her  "to  become  and  remain  a  person  coming  within 
the  provisions  of  the  juvenile  court  law  of  the  state  of  California,** 
as  the  same  may  be  regarded  as  surplusage,  in  Tiew  of  the  definite 
charge  in  the  information.     (Id.) 

7.  Relationship  op  Parties  —  Lack  op  Averment  op  Man  and 
Wipe — Suppioienct  op  Inporkation. — Such  an  information  is  not 
insufficient  for  failure  to  allege  that  the  defendant  and  the  girl 
were  not  man  and  wife  at  the  time  of  the  commission  of  the 
alleged  acts,  where  the  pleading  does  show  that  their  surnames 
were  different,  that  she  was  but  fifteen  years  of  age,  and  that 
he  took  and  enticed  her  from  her  usual  place  of  abode  and  induced 
her  to  live  with  him  at  various  hotels  and  rooming-houses,  where 
they  were  sexually  familiar  with  each  other.     (Id.) 

8.  INPORMATION — DOUBLE    CbAROE— LaGK   OP   PREJUDICE— SAME   CLASS 

OP  Crimes. — In  view  of  section  954  of  the  Penal  Code,  which  pro* 
▼ides  that  an  indictment  or  information  may  charge  two  or  more 
different  offenses  connected  together  in  their  commission,  or  two 
or  more  different  offenses  of  the  same  class  of  crime  or  offenses, 
under  separate  counts,  an  information  charging  the  defendant  under 
two  counts  with  having  committed  the  crime  of  rape,  and  with 
having  committed  lewd  and  lascivious  acts,  such  as  are  described 
by  section  288  of  the  Penal  Code,  is  without  prejudice,  where  both 
crimes  were  alleged  to  have  been  committed  on  the  same  day  and 
with  the  same  female  child,  and  the  defendant  found  guiltless  of 
the  second  offense  charged.     (People  v.  Warriner,  107.) 

9.  Murder  —  Intemperate  Bemark  of  District  Attorney — Insuffi- 
cient Ground  for  Reversal. — In  a  prosecution  for  murder,  the 
statement  of  the  district  attorney  in  his  closing  address  to  the 
jury  that  the  defendant,  if  turned  loose,  would  go  back  and  mix  a 
little  more  booze  with  her  Indian  blood,  and  kill  another  man, 
while  somewhat  intemperate,  is  not  a  sufficient  ground  for  reversaL 
(People  V.  Frost,  120.) 

10.  Communication  to  Juror  After  Retirement  —  Lack  of  Preju- 
dice.— In  snch  a  prosecution,  the  act  of  the  sheriff,  after  the  jury 
:. .  retired,  in  transmitting  a  communication  to  one  of  the  jurors  from 
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his  wife  to  the  effect  that  anthrax  had  appeared  among  the  Juror's 
eattle  cannot  be  held  to  have  influenced  such  juror  to  consent  to 
a  yerdict  hy  reason  of  the  urgent  necessity  for  his  presence  at 
home.     (Id.) 

11.  Suspension  of  Sentence — Revocation  of  Order— Absence  from 
State — Jurisdiction. — In  a  criminal  action,  the  superior  court  is 
without  jurisdiction  to  set  aside  an  ordcrr  suspending  sentence 
and  releasing  the  defendant  on  probation  for  violation  of  the  order, 
where  the  probationary  period  has  expired,  since  the  power  to 
revoke  or  modify  the  order  is  limited  to  the  period  of  probation, 
and  the  term  of  probation  does  not  eease  to  run  during  the  absence 
of  the  defendant  from  the  state.     (People  v.  ODonnell,  193.) 

12.  Failure  to  File  Brief  or  Appear — Dismissal  of  Appeal. — An 
appeal  in  a  criminal  case  may  properly  be  dismissed  where  the 
appellant  fails  to  file  a  brief  in  support  of  his  appeal,  or  to  appear 
before  the  court  on  the  date  set  for  the  argument  thereof.  (People 
V.  Martin,  218.) 

13.  Assault  With  Deadly  Weapon  With  Intent  to  Commit  Murder 
— Evidence  —  Certainty  of  Witness  as  to  Identification  of 
Defendant  —  Argumentative  Question — Exclusion  of  Answer 
Harmless  EkROR. — In  a  prosecution  for  assault  with  a  deadly 
weapon  with  intent  to  commit  murder,  where  the  prosecuting  wit- 
ness positively  identified  the  defendant,  the  latter  was  not  preju- 
diced  by  the  refusal  of  the  court  to  permit  an  identifying  witness 
to  answer  the  question  as  to  whether  he  would  be  as  sure  about 
identification  if  the  defendant  were  on  trial  for  murder.  (People  v. 
Eantoeca,  515.) 

14.  Broken  Shovel  and  Club — Admissibility. — In  such  a  prosecution, 

where  the  sheriff  identified  a  broken  shovel  and  a  club  as  having 
been  found  at  the  place  of  the  assault  and  the  prosecuting  witness 
stated  that  he  thought  he  was  struck  with  such  weapons,  which  bor(> 
blood-stains,  such  weapons  were  admissible  in  evidence.     (Id.) 

15.  Murder — Evidence  —  Instruction  as  to  Manslaughter — Proper 
Refusal. — Where  in  a  prosecution  for  murder  the  evidence  showed 
the  deceased  was  deliberately  and  wantonly  shot  to  death  without 
cause  or  provocation,  and  the  defendant  relied  upon  and  attempted 
to  establish  an  alibis  the  court  properly  refused  to  give  an  instruc- 
tion defining  manslaughter.     (People  r.  Yee,  579.) 

16.  Aiding,  Assisting,  and  Abetting  in  Commission  of  Crime — 
Guilt  of  Accessory  —  Proper  Instruction. — An  instruction  that 
one  aiding,  assisting,  and  encouraging  another  in  committing  a  crim- 
inal act  is  guilty  equally  with  the  perpetrator,  and  that  to  justify 
conviction  it  must  be  shown  he  aided,  assisted,  and  abetted  therein, 
is  a  correct  statement  of  the  law  of  accessories,  declared  in  sections 
81  and  971  of  the  Penal  Code,  the  word  "abetted"  including  knowl- 
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edge  of  the  wrongful  purpose  of  the  perpetrator  and  counsel  and 
encouragement  in  the  crime.     (Id.) 

17.  Instruction — Accessories. — Where  in  a  prosecution  for  murder 
two  others  were  charged  with  the  defendant  with  the  commission 
of  the  homicide,  and  the  district  attorney  in  his  argument  to  the 
jury  declared  that  under  the  evidence  they  were  justified  in  finding 
defendant  guilty,  although  they  might  find  that  he  did  not  himself 
actually  do  the  killing,  it  was  necessary  for  the  court  to  read  to  the 
jury  an  instruction  embracing  the  principle  declared  in  sections  31 
and  971  of  the  Penal  Code,  as  to  accessories  in  crime.     (Id.) 

18.  Motive  for  Crime— Existence  of  "Tonq  War"  Among  Chinese — 
Argument  op  District  Attorney — Evidence — Lack  of  Prejudice. 
Where  in  a  prosecution  of  a  Chinaman  for  murder,  the  evidence 
was  sufficient  to  warrant  a  conviction,  without  showing  motive,  the 
argument  of  the  district  attorney  declaring  the  existence  of  a  ^'tong 
war"  and  that  the  homicide  resulted  from  it  was  harmless.     (Id.) 

19.  MonvB — When  Immaterial. — While  proof  of  motive  ia  important 
in  a  case  wholly  dependent  for  its  establishment  upon  cireumstau- 
tial  evidence,  yet  where  tlie  crime  is  established  by  direct  evidence, 
proof  of  motive  is  entirely  unimportant.     (Id.) 

?0.  Commission  op  Lewd  Act— Evidence — Explanations  of  Defend- 
ant— Question  for  Jury — Appeal. — In  a  prosecution  for  the  eom- 
mission  of  a  lewd  act  upon  the  person  of  a  child,  the  truth  or 
falsity  of  explanations  made  by  defendant  as  to  his  situation  and 
conduct  is  for  the  determination  of  the  jury,  and  its  functions 
cannot  be  usurped  on  appeaL     (People  v.  Swensen,  262.) 

21.  Assault  With  Deadly  Weapon  —  Pointing    of    Unloaded    Gun 

Accompanied  by  Threat — Insufficiency  to  Sustain  Oonvigtion. 
In  a  prosecution  for  the  crime  of  assault  with  a  deadly  weapon, 
the  pointing  of  an  unloaded  gun  at  the  prosecuting  witness,  accom- 
panied by  a  threat,  without  any  attempt  to  use  it  otherwise,  is  not 
an  assault  with  a  deadly  weapon,  and  cannot  sustain  a  eonyietion 
for  an  assault  for  want  of  present  ability  to  commit  a  violent 
injury  on  the  person  threatened  in  the  manner  attempted.  (People 
V.  Bennett,  324.) 

22.  Murder — Defamation  of  Family  of  Deceased  —  Evidence — ^Re- 
buttal OF  Testimony  of  Dependant — Improper  Advances  to  Wife 
OF  Deceased. — In  a  prosecution  for  the  crime  of  murder,  it  was 
not  error  to  permit  the  wife  of  the  deceased  to  testify  that  the 
defendant  had  made  improper  advances  to  her  several  months  pre- 
vious to  the  homicide,  where  the  purpose  of  such  evidence  was  to 
rebut  the  testimony  of  the  defendant  that  he  had  never  defamed 
the  family  of  the  deceased  or  had  ever  done  anything  to  him  as  a 
traitor.     (People  v.  Soldadni,  331.) 

23.  Larceny — Custodian  op  Property. — A  person  not  hired  for  a  ser- 
vant, but  for  a  caretaker,  whose  principal  duty  was  to  see  that  mo 
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one  took  anything  out  of  the  house  of  his  employer,  is  guilty  of 
larceny,  and  not  of  embezzlement,  in  feloniously  taking  personal 
property  from  the  house.     (People  v.  Kawananakoa,  433.) 

24.  Maiuno  or  Foboed  Check — OoLLEcnoN  in  Another  State  -("Iume 

Partly  Committed  in  This  State. — Under  section  27  of  the  Penal 
Code,  which  provides  that  all  persons  who  commit,  in  whole  or  in 
part,  any  crime  within  this  state,  are  liable  to  punishment  under 
the  laws  of  this  state,  a  person  who  mailed  a  forged  check  in  a 
foreign  country  to  a  bank  in  this  state  with  instructions  to  such 
bank  to  mail  the  check  for  collection  to  a  bank  in  another  state 
is  guilty  of  a  crime  committed  in  part  within  this  state,  and  Is 
liable  to  punishment  therefor.     (People  v.  Sansom,  435.) 

25.  Hbleasb    Without    Bail. — ^Under    the    procedure    generally    appli- 

cable in  criminal  actions  a  defendant  is  not  entitled  to  be  released 
without  ball  upon  his  mere  promise  to  appear  for  trial,  nor  will 
such  release  ordinarily  be  permitted  by  an  arresting  officer  until 
it  is  so  ordered  by  the  court  or  magistrate.  (In  re  Turck,  601.) 
2dw  Violation  of  Vehiclk  Act — Validitt  of  Judgment  of  Convic- 
tion.— A  judgment  of  conviction  for  a  violation  of  section  22  of 
the  Vehicle  Act  (Stats.  1917,  p.  404)  is  not  void  on  its  face  merely 
because  it  does  not  affirmatively  declare  that  the  defendant  upon 
his  appearance  before  the  justice  of  the  peace  on  the  day  of  his 
arrest  waived  his  right  to  the  five  days'  time  provided  by  subdivi- 
sion (c)  of  said  section,  and  does  not  affirmatively  set  forth  that 
such  justice  was  the  most  accessible  magistrate.     (Id.) 

27.  Rights  Under  Vehicle  Act — Denial  bt  Justice's  Court — Remedy 
BY  Appeal — Habeas  Corpus. — The  rights  given  to  persons  arrested 
for  speeding  under  section  22  of  the  Vehicle  Act  may  be  waived,  and 
their  denial  by  the  justice's  court  is  mere  error,  correctible  on  appeal, 
but  not  reviewable  under  habeas  corpus.     (Id.) 

28.  Void  Sentence  —  Indeterminate  Term — Pronounosment  of  Sec- 
ond Sentence — Power  of  Court. — A  judgment  in  a  criminal  case 
sentencing  the  defendant  for  an  indefinite  term  upon  conviction  of 
a  crime  committed  prior  to  the  enactment  of  the  indeterminate  sen- 
tence law  is  void,  and  the  court  has  jurisdiction  to  pronounce  a 
second  sentence  for  a  fixed  term  of  imprisonment.  (People  v. 
Booth,  650.) 

29.  Murder  —  Evidence  —  Harmless  Error. — In  this  prosecution   for 

murder,  it  is  held  there  is  nothing  in  any  of  the  rulings  on  testi- 
mony which,  even  assuming  some  to  have  been  erroneous,  could 
have  unduly  prejudiced  the  rights  of  the  defendant.  (People  v. 
Lee  Sing  Park,  652.) 

30.  Verdict — Sufficiency  of  Evidence. — It  is  also  held  that  the  evi- 
dence was  sufficient  to  support  the  verdict.     (Id.) 

31.  Assault  With  Dhadlv  WEAPt)N  With  Intent  to  Murder — Ver- 
dict Supported  by  Eviuenc::. — In  this  prosecution  for  an  assault 
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with  a  deadly  weapon  with  intent  to  commit  murder,  it  is  held  tha 
evidence  clearly  shows  the  guilt  of  the  accused,  the  record  shows 
no  errors  in  rulings  on  testimony  or  in  the  giving  of  instructions. 
(People  V.  Jacinto,  655.) 

32.  Indeterminate  Sentence — Ceimx  Committed  Peior  to  Enactment. 
An  indeterminate  sentence  for  a  crime  committed  prior  to  the 
adoption  of  section  1168  of  the  Penal  Code,  relating  to  indeter- 
minate sentences,  is  improper.     (People  t.  Pope,  656.) 

33.  Bape — Vekdigt  Supported  bt  Evidence. — In  this  prosecution  for 

the  crime  of  rape,  it  is  held  the  verdict  is  supported  by  the  evi- 
dence and  that  no  prejudicial  rulings  appear.     (Id.) 

34.  Appeal — Support  ov  Verdict — Presumption. — On  appeal  from  a 
judgment  and  order  denying  a  new  trial  in  a  criminal  case,  the 
presumption  is  that  no  prejudicial  error  was  committed  and  that 
the  verdict  is  amply  supported.     (People  v.  Pimontel,  682.) 

35.  Bobbery— Verdict    Supported    bt  Evidence. — In  this  proseention 

for  robbery,  it  is  held  that  the  verdict  is  supported  by  the  evidence. 
(Id.) 

36.  Becord — Aphrmance  of  Judgment. — ^Where  there  has  been  no  ap- 
pearance for  the  appellant,  and  an  examination  of  the  record  shows 
that  he  hss  been  fairly  tried  and  justly  convicted,  the  judgment 
will  be  affirmed.     (People  t.  Flacco,  688.) 

37.  Commission  of  Lewd  Act  upon  Child — ^Verdict  Warranted  by 

Evidence. — In  this  prosecution  for  committing  lewd  and  lascivious 
acts  upon  and  with  the  body  of  a  female  child  under  the  age  of 
fourteen  years,  it  is  held  that  there  vras  sufficient  evidence  to 
warrant  a  verdict  that  the  defendant  was  guilty  of  the  offense 
charged,  and  not  of  an  attempt  to  commit  rape.  (People  v.  Bossi, 
778.) 

38.  Argument  of  District  Attorney — Beferencb  to  Defendant  as 
"Dbbaucher" — Conduct  Without  Prejudice. — In  such  a  prose^ 
cution,  reference  by  the  district  attorney  in  his  argument  to  the 
ease  as  one  in  which  the  "little  girl"  had  been  "debauched"  by  the 
defendant  and  also  declaring  that  the  defendant  was  a  "debauoher" 
is  not  misconduct.     (Id.) 

89.  Sentence  Fixing  Maximum  Term  of  Imprisonment — Crime  Com- 
mitted Subsequent  to  Indeterminate  Sentence  Law  —  Unau- 
thorized Sentence. — The  provisions  of  section  1168  of  the  Penal 
Code  relating  to  indeterminate  sentences  are  applicable  to  offenses 
committed  subsequent  to  the  enactment,  and  a  sentence  fixing  the 
maximum  term  of  imprisonment  at  twenty  years  for  a  violation  of 
section  288  of  such  code  is  unwarranted.     (Id.) 

40.  Commission  of  Lewd  Acts  upon  Child  —  Accusatory  State- 
ments OF  Wife  of  Defendant — Fatlvre  to  Make  Beply — Er- 
roneous Admission   in    Evidence.— Iu  a  prosecution  for  the  of- 
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fense  defined  in  section  288  of  the  Penal  Code,  the  admission  la 
eTidence,  over  defendant's  objection,  of  the  testimony  of  an  of&cer 
as  to  what  transpired  on  the  occasion  of  a  visit  made  bj  defendant 
to  his  home  was  error  where  such  testimony  was  to  the  effect  that 
the  defendant's  wife  told  the  defendant  that  he  had  *'been  warned 
about  this  thing  before"  and  that  she  did  "not  believe  in  this  thing 
of  ruining  young  girls,"  and  the  defendant  made  no  reply  thereto 
other  than  saying  that  '*this  is  not  any  place  to  discuss  that." 
(People  V.  Hartwell,  799.) 

41.  Silence  op  Accused  in  Pbesbncb  op  Accusations — Bulk  as  to 
AoMissiBiLiTT. — Statements  of  third  parties  made  to  or  in  the 
presence  of  one  charged  with  the  commission  of  a  crime  and  tend- 
ing to  connect  him  therewith  are  admitted,  not  as  of  themsekes  eoc- 
stituting  evidence  of  the  facts  stated,  but  to  show  what  it  is  that 
ealls  for  a  reply;  and  where  the  statement  is  such  that  under  the 
circumstances  the  accused,  if  innocent,  should  repudiate  it,  his 
remaining  mute  will  constitute  evidence  of  his  admission  of  the 
truth  of  the  statement  made.     (Id.) 

42.  Warning  op  Aoousbd  —  Admission  —  Insuppicixnt  Evidence  op 
Lascivious  Natuhe. — In  such  a  prosecution,  admissions  of  the  ac- 
cused that  he  had  been  warned  is  not,  in  the  absence  of  evidence 
showing  reason  or  occasion  therefor,  evidence  tending  to  prove  that 
defendant  was  of  a  lascivious  nature,  or  that  he  had  theretofore 
indulged  in  such  acts.     (Id.) 

43.  Ebroneous  Admissions  op  Accusatoet  Statements — Argument 
OP  District  Attornbt — Prejudicial  EIrror. — In  such  a  prosecu- 
tion, the  erroneous  admission  of  accusatory  statements  of  the  wife 
of  the  defendant  was  prejudicial  where  the  district  attorney  laid 
great  stress  on  the  statements  in  his  argument.     (Id.) 

44.  Commission  op  Lewd  Acts — Identity  op  Defendant — Suppicienoy 
OP  Evidence. — In  this  prosecution  for  lascivious  conduct  with  an 
eight  year  old  girl  in  violation  of  section  288  of  the  Penal  Code, 
it  is  held  the  evidence  is  sufficient  to  warrant  the  conclusion  that 
the  defendant  was  the  perpetrator.     (People  v.  Delgado,  807.) 

45.  Placing  op  Hand  on  Private  Organs — Girl  not  an  Accompucs. 
In  a  prosecution  for  the  conunission  of  lewd  acts,  where  the  de- 
fendant was  charged  with  placing  the  hand  of  a  girl  of  the  age  of 
eight  years  upon  his  private  organs,  the  girl  was  not,  in  view  of  the 
amendment  of  1915  to  section  1111  of  the  Penal  Code,  an  accom- 
plice, being,  if  anything,  a  mere  passive  instrument.     (Id.) 

46.  Evidence — Subsequent  Acts. — In  such  a  prosecution,  evidence  of 
what  occurred  two  weeks  subsequent  to  the  date  charged,  when  the 
defendant  was  trapped  and  arrested,  is  admissible.     (Id.) 

47.  Expert  Testimony  —  Eppeot  op  Placing  Hand  upon  Pritatb 
Organs — Harmless  Error. — In  such  a  prosecution  the  admission 

•7  0*1.  App.- 
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CRIMINAL  LAW  (Continued). 

of  expert  testimony  to  prove  tliat  the  placing  of  a  girl's  hand  upon 
a  man's  private  organs  would  tend  to  excite  his  passion  and  to  a 
certain  extent  gratify  his  desires  is  error  without  prejudice  where 
the  jury  under  the  evidence  could  not  well  have  concluded  that  the 
acts  charged  were  other  than  those  denounced  by  the  statute.     (Id.) 

48.  New  Teial— Newly  Discovered  Evidence — ^Lack  of  Diligence. — 
In  such  a  prosecution  it  is  not  error  to  deny  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  where  the  evi- 
dence was  such  as  could  have  been  procured  with  reasonable  dili- 
gence at  the  trial.  (Id.) 
See  Forgery;  Contempt,  4;  Extradition,  1-3;  Intoxicating  Liquors, 
1;  Parent  and  Child,  2. 

DAMAGES.  See  Attachment,  2;  Claim  and  Delivery,  1;  Contracts,  12, 
27,  28;  Judgments,  21;  Negligence,  ll,  28;  Street  Law,  IS, 
14;  Unlawful  Detainer,  4,  5,  7,  8. 

DEED  OF  TRUST.    See  Contracts,  35. 
DEEDS. 

1.  BOUNDAET-^ONSTBUCTION  OF  DeED  BT  PARTIES— CoNSIDKRATIOH  BT 

Court. — In  determining  the  location  for  a  boundary  line,  the  con- 
struction placed  npon  a  description  in  a  deed,  as  shown  by  the  acts 
and  conduct  of  the  grantor  and  his  grantees  for  a  long  period  of 
time  with  relation  to  the  line,  is  entitled  to  the  gravest  consideration, 
unless  the  terms  of  the  deed  are  clear  and  certain  to  the  contrary. 
(Williamson  v.  Pratt,  363.) 

2.  Boad  as  Boundary — Parol  Evidence. — In  an  action  in  ejectment 

to  determine  a  boundary  line,  where  a  deed  gave  a  road  as  a 
boundary,  but  it  was  not  clear  what  road  was  intended,  it  was 
proper  to  show  by  parol  evidence  the  identity  of  the  road.  (Id.) 
8.  Monuments  Conteoluno  Over  Courses. — When  monuments  men- 
tioned in  a  deed  are  identified,  they  control  both  courses  and  dis- 
tances given,  whether  they  were  seen  by  the  parties  to  the  deed 
or  not.     (Id.) 

4.  Fixing  of  Line  bt  Agreement — Estoppel. — Where  the  boundary 
line  between  the  lands  of  contiguous  owners  is  doubtful  or  uncer- 
tain and  they  by  parol  agreement  fix  and  determine  a  dividing  line 
between  their  respective  tracts,  said  line  being  marked  by  the  eree* 
tion  or  maintenance  of  a  fence  or  other  equivalent  structure  along 
it,  and  thereafter  the  parties  hold  and  occupy  their  respective  lands 
to  the  boundary  as  so  agreed  on,  the  accuracy  of  such  boundary  line 
cannot  be  subsequently  questioned  by  the  parties  establishing  it, 
or  by  those  claiming  under  either  of  them.     (Id.) 

5.  Delivery  to  Notary  Public  —  Reservation  of  Control — Titls 
not  Divested. — Wbere  a  grautor  delivered  a  deed  to  a  notary  publie 
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DEEDS  (Continued). 

with  instructions  to  keep  the  deed  until  the  grantor  called  for  it,  ot 
until  the  death  of  the  grantor,  and  in  the  latter  event  to  hand  it  to 
the  father  of  the  grantees,  there  was  no  deliverj  suf&cient  to  pass 
title.     (Heitman  v.  Bruns,  489.) 

6.  Action  to  Set  Aside  Deed — Lack  of  Delivery — Want  of  Oomsid- 
EBATioN— Findings  Supported  by  Evidence. — ^In  this  action  by  an 
administrator  to  set  aside  a  deed  made  hy  his  deceased  wife,  it  is 
held  the  findings  of  nondelivery  of  the  deed,  lack  of  consideration, 
and  that  the  wife  was  the  owner  of  the  property  at  the  time  of 
her  death,  were  supported  by  the  evidence.     (Id.) 

7.  Change  of  Name  of  Grantee — Consent  of  Grantor. — A  deed  is 
not  void  by  reason  of  the  substitution  therein  after  its  signing 
and  acknowledgment,  but  before  its  delivery,  of  the  name  of  a  dif- 
ferent grantee,  where  such  substitution  is  made  with  the  consent  of 
the  grantor.     (Dutton  t.  Locke-Paddon,  693.) 

DEFAULT.    See  Judgments,  1,  8. 

DEFENSE.    See  Judgments,  12,  13;  Negligence,  87. 

DELIVEBT.    See  Deeds,  5;  Promissory  Notes,  9. 

DEMAND.    See  Brokers,  7;  Leases,  8, 

DESCRIPTION.    See   Condemnation    of  Land,    1,   2;    Contracts,    39; 
Deeds,  1,  2;  Easements,  1;  Street  Law,  17. 

DILIGENCE.    See  Sales,  8. 

DISBARMENT.    See  Attorney  at  Law,  1-4. 

DISCRETION.    See  Judgments,  8. 

DISMISSAL. 

Failure  to  Being  to  Trial  Within  Five  Tears  Mandatory  Pro- 
vision.— The  provision  of  section  583  of  the  Code  of  Civil  Proce- 
dure as  to  the  dismissal  of  actions  not  brought  to  trial  within  five 
years  after  the  filing  of  the  answer  is  mandatory,  and  the  circum- 
stances that  the  trial  was  postponed  several  times  without  plaintiff's 
consent,  one  of  those  occasions  being  a  relatively  short  time  before 
the  date  when  the  defendant  would  be  entitled  to  require  the  court 
to  dismiss  the  action,  is  a  matter  of  no  significance.  (Ravn  v. 
Planz,  735.) 
See  Bed-light  Abatement  Act,  !• 


Digiti 


zed  by  Google 


852  DivoRCB. 

DIVORCE. 

1.  AuicoNT  —  Modification  of  Dxcbkb — Changxd  Cucumstances. — 

An  order  modifying  an  interlocutory  decree  of  divorce  in  respect 
to  allowance  of  alimony  will  not  be  disturbed  on  appeal  where  it 
was  shown  that  the  wife  had  acquired  an  interest  in  improyed  real 
property  from  which  she  derived  an  income.  (Matthews  v.  Mat- 
thews, 259.) 

2.  Agreement  as  to  Amount-^Oonfuot  of  Evidkngb — Appeal. — An 
order  modifying  an  interlocutory  decree  of  divorce  in  respect  to 
allowance  of  alimony  will  not  be  disturbed  on  appeal  where  the  evi- 
dence as  to  the  existence  of  an  alleged  agreement  relating  to  the 
amount  was  conflicting.     (Id.) 

See  Contracts,  25;  Fiarent  and  Child,  1. 

EASEMENTS. 

h  Injunction  —  Trespass  upon  Tide-land  Lots  —  CHoss-ooicflaint 
Asserting  Easement — Description  of  Propbbtt — Suffxgienot  of 
Cross-complaint. — In  an  action  to  enjoin  the  defendants  from 
trespassing  upon  tide-land  lots,  wherein  they  by  cross-complaint 
sought  to  subject  the  lots  to  a  private  easement  for  a  right  of  way 
for  a  wharf,  the  cross-pleading  sufficiently  describes  the  property 
by  referring  to  it  as  "Ackerman's  Cove,"  and  alleging  that  the  same 
is  the  property  described  in  the  plaintiff's  complaint,  the  easement 
not  being  directed  to  any  part  of  the  lands,  but  affecting  the  entire 
tract.     (Connell  v.  McGahie,  439.) 

2.  PuBLio  AND  Private  Easement  in  Same  Waters  —  CRossoom- 
plaint  not  Inconsistent. — In  such  an  action,  there  is  no  fatal 
contradiction  in  alleging  in  the  cross-complaint  a  public  easement 
for  the  use  of  alleged  navigable  waters  and  a  private  easement  con- 
sisting in  part  of  the  same  use  of  the  identical  waters,  since  they 
are  based  upon  separate  and  distinct  rights.     (Id.) 

8.  Enpobcement  of  Bights — Right  of  Lessee  of  Easement. — ^A  les- 
see of  a  right  of  way  for  a  wharf  has  the  right  to  file  a  erosa- 
complaint  asserting  his  rights  under  the  easement,     (Id.) 

EJECTMENT. 

1.  Pleading — Enfobcement  of  Trust — Concitbrent  Maintenanoi  of 
Actions. — An  action  in  ejectment  and  an  action  to  enforce  an 
alleged  trust  as  to  the  same  parcel  of  land  may  be  maintained  con- 
curremtly.     (Bradley  Co.  v.  Bradley,  270.) 

2.  Cross-complaint  Quieting  Title  —  Verdict  on  Issues  Raised-— 
Failure  to  Adopt  —  Unsupported  Judgment. — In  an  action  in 
ejectment  to  recover  two  parcels  of  land,  in  which  the  defendant 
filed  a  cross-complaint  to  quiet  title  to  one  of  such  parcels,  a  judg- 
ment quieting  such  title  cannot  -be  sustained  where  the  cause  was 
tried  by  a  jury  and  the  court  did  not  adopt  the  verdict  or  mako 
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EJECTMENT  (Continued). 

findings  in  conformitj  therewith,  although  the  parties  stipulated 
that  the  fate  of  the  issues  raised  bj  the  eross-complaint  should  be 
governed  by  the  verdict.     (Id.) 

3.  EQUITY   Case — Adoption  of  Verdict  —  Duty  of  Coubt. — In  an 

equitj  case,  or  on  an  equitable  issue,  the  verdict  of  the  Jury  must 
be  expressly  adopted  by  the  court  in  some  unmistakable  manner, 
and  findings  made  by  it  in  conformity  to  such  verdict  or  in  rejec- 
tion of  it,  or  else  the  judgment  will  be  reversed  as  having  nothing 
to  support  it  in  such  a  ease  or  on  such  an  issue.     (Id.) 

4.  Judgment — Quibtino  Titi*  to  Two  Farcels  of  Land — Soops  of 

CROSS-COMPLAINT. — In  an  action  in  ejectment  to  recover  two  parcels 
of  land,  a  judgment  in  favor  of  defendant  quieting  title  to  both 
parcels  upon  a  cross-complaint  which  sought  to  have  the  title 
quieted  as  to  one  parcel  only  is  unwarranted.     (Id.) 

E2LECTBIC  LIGHTING.    See  Street  Law,  7,  9,  10. 

EMPLOYER  AND  EMPLOYEE. 

Safe  Placb  to  Work— Meaning  of  TERic—The  word  "safe"  as  used 
in  connection  with  the  duty  of  employers  to  furnish  a  reasonably 
safe  place  to  work  does  not  mean  a  place  so  made  and  guarded 
that  it  precludes  all  possibility  of  danger,  but  the  word  is  a  relative 
one,  and  the  safety  of  the  place  is  to  be  judged  by  the  nature  of 
the  work.  (Valentine  t.  Hayes,  42.) 
See  Municipal  Corporations,  6,  7;  Wages,  1-8;  Workmen's  Com- 
pensation Act,  2,  8. 

EQUITY.    See  Ejectment,  8;  Judgments,  11;  Trusts,  13. 

ESTATES  OP  DECEASED  PERSONa    See  Trusts,  5,  6. 

£STOPPEL.    See  Brokers,  6;  Contracts,  26,  29;  Husband  and  Wife,  2; 
Judgments,  19;  Street  Law,  23;  Transfer,  1-3. 

EVTDENCBw 

1.  Rejection  of  Testimony— Right  of  Court. — While  it  fs  true  that 

a  judge  or  jury  have  no  right  to  arbitrarily  reject  testimony,  this 
may  be  done  when  it  does  not  produce  conviction.  (Heitman  v. 
Bruns,  4€9.) 

2.  Number  of  Witnesses — Instruction — Rule  Applicable  to  Judge 

AND  Jury. — The  rule  laid  down  in  subdivision  2  of  section  2061  of 
the  Code  of  Civil  Procedure  that  jurors  are  to  be  instructed  that 
they  are  not  to  decide  in  conformity  with  the  declarations  of  any 
number   of   witnesses   which    do    not   produce   couviction   in   their 
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EVIDENCE  (Continued). 

minds,  a«  against  a  presumption  of  other  evidence  satisfying  their 
minds,  applies  alike  to  judge  and  jury.     (Id.) 

3.  Contradiction  or  Witness  bt  Facts. — A  witness  may  be  contra- 

dicted by  the  facts  be  states  as  completely  as  by  direct  adverse 
testimony.     (Id.) 

4.  Attorney  and  Client — Privileoed  Communications  —  Waiver. — 
Where  a  client  voluntarily  testifies  as  a  witness  to  confidential  com- 
munications made  by  him  to  his  attorney,  he  thereby  waives  the 
privileged  character  of  such  communications,  and  both  he  and  his 
attorney  may  then  be  fully  examined  in  relation  thereto.  (Rose  v. 
Crawford,  664.) 

6ee  Appeal,  15;  Brokers,  6;  Condemnation  of  Land,  3,  7-12;  Con- 
tempt, 3;  Contracts,  23,  35,  36,  39;  Criminal  Law,  13,  14,  19. 
22,  29,  30,  37,  40-44,  46,  47;  Deeds,  2,  6;  Highways,  3;  Hue 
band  and  Wife,  1;  Intoxicating  Liquors,  4,  5;  Judgments,  20; 
Leases,  2,  12;  Negligence,  3,  5,  6,  8,  10,  22,  24,  29,  32,  44,  56; 
Promissory  Notes,  2-4,  6;  Reclamation  Districts,  1;  Red-light 
Abatement  Act,  2,  3;  Sales,  1,  4,  12,  13;  Trusts,  7-10,  15,  16, 
18;  Vendors'  Liens,  4;  Waters  and  Water  Rights,  1. 

EXECUTION. 

1,  Lira  Insurance — Exemption. — All  moneys,  benefits,  privileges,  or 
immunities  accruing  or  in  any  manner  growing  out  of  any  life 
insurance,  if  the  annual  premiums  paid  do  not  exceed  five  hundred 
dollars,  are  exempt  from  execution.     (Hing  v.  Lee,  313.) 

2.  Exempt  Property  —  Delay  in  Making  Claim — ^Waiver. — Where 
personal  property  is  levied  on  under  an  execution,  a  delay  of  the 
alleged  owner  to  claim  exemption  after  one  month's  notice  of  the 
seizure  constitutes  a  waiver  of  the  claim  for  exemption.     (Id.) 

EXECUTION  SALES. 

Motion  to  Set  Aside  Execution  Sale — Charges  of  Conspiracy  to 
Defraud  not  Entertainable. — On  a  motion  to  set  aside  an  execu- 
tion sale,  allegations  of  conspiracy  to  commit  a  fraud  on  the  rights 
of  the  judgment  debtor  cannot  be  considered.  (Craig  y«  Stansbiiry, 
668.) 
See  Supersedeas,  2,  8. 

EXEMPTIONS.    See  Execution,  1,  2, 

EXTRADITION. 

1.  Duty  of  Governor. — Wliore  a  person  !s  properly  charged  with  the 

comn.ission  of  a  crime  umler  the  laws  of  another  state  while  within 

its   jurisdiction,  after    which    he   departs   from   such   state   and    is 

found  within  this  state,  it  is  the  duty  of  the  Qovernor,  upon  tht 
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EXTRADITION  (Continued). 

presentation  of  proper  documents,  to  honor  the  requisition  made  bj 
the  Governor  of  such  state,  and  neither  the  executive  nor  the  courts 
of  this  state  have  the  right  to  inquire  into  the  question  of  his  guilt 
or  innocence.     (In  re  Thurber,  671.) 

2.  Fugitive  prom   Justice. — The  expression   "fugitive   from  justice,* 

AS  used  in  the  Revised  Statutes,  section  5278,  regulating  the  extra- 
dition of  fugitives  from  justice,  has  reference  to  a  person  who, 
having  within  the  state  committed  that  which  bj  its  law  constitutes 
a  crime,  when  he  is  sought  to  be  subjected  to  its  criminal  process 
to  answer  for  his  offense,  has  left  its  jurisdiction  and  is  found  in 
the  territory  of  another  state.     (Id.) 

3.  Habeas  Cobpus  —  Scops  of  Inquiry. — On   habeas  corpus  bj  one 

arrested  on  an  extradition  warrant,  inquiry  may  only  be  made  into 
the  question  of  fact  as  to  whether  the  accused  was  within  the  terri- 
tory of  the  other  state  when  the  alleged  offense  was  eommitted. 
(Id.) 

FEES.    See  Appeal,  22. 

FIDUCIARY  RELATIONS.    See  Trusts,  19,  80. 

FINDINGS.    See  Appeal,  11;  Oosts,  1;  Ejectment,  8;  Judgments,  21; 
Sales,  11;  Services,  1;  Waters  and  Water  Rights,  3,  4. 

FORFEITURES.    See  Contracts,  26. 

roRGKRY.    See  Banks,  1,  2. 

FRAUD.    See  Execution  Sales,  1;  Promissory  Notes,  5,  6;  Trusts,  17. 

PRAUDUT.ENT   (X)NVEYANCES. 

1.  Sale  op  Personal  Property — Change  of  Possession. — ^Under  sec- 
tion 3440  of  the  Civil  Code,  requiring  a  change  of  possession  on 
the  transfer  of  personal  property,  a  sale,  to  be  good  against  the 
creditors  of  the  vendor,  must  be  accompanied  by  an  actual  and 
continued  change  of  possession,  and  this  means  not  a  mere  formal 
change,  but  that  the  possession  of  the  vendee  must  be  open  and 
unequivocal,  carrying  with  it  the  usual  marks  and  indications  of 
ownership,  and  it  must  be  such  as  to  give  notice  to  the  world  of 
the  claims  of  the  new  owner,  and  must  be  continuous.  (Boot  v. 
Boyd,  645.) 

2.  Sale  of  Real  and  Personal  P^pertt  —  Taking  Possession  of 
Real  Property — Insufficient  Evidence  of  Change  of  Possession 
of  Personal  Property. — Where  real  property  is  sold  and  a  bill 
of  sale  for  personal  property  located  thereon  is  at  the  same  time 
given  to  the  vendee,  the  fact  that  the  vendee  took  possession  of  the 
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FRAUDULENT  CONVEYANCES  (Continued). 

real  property  is  not  sufficient  evidence  of  a  change  of  possessloii 
of  the  personal  property.  (Id.) 
3.  Continuation  or  Possession  by  Sellxb  —  Suspicious  Ciboum- 
STANCE. — The  fact  that  a  buyer  of  personal  property  went  upon 
the  land  where  it  was  located  and  checked  it  off,  thus  exercising 
an  act  of  ownership,  is  only  a  circumstance  in  determining  whether 
there  was  a  delivery  and  change  of  possession,  and  the  continuous 
possession  by  the  vendor  constituted  a  suspicious  eircuiustanee. 
(Id.) 

FUGITIVE  FROM  JUSTICE.    See  Extradition,  2. 

GARNISHMENT.    See  Mechanics'  Liens,  7;  TrusU,  24. 

GIFTS.    See  Trusts,  3,  4,  11. 

GUARANTY.     See  Sales,  !• 

HABEAS  CORPUS.    See  Criminal  Law,  27;  Ebttradition,  2. 

HIGHWAYS. 

1.  Abandonments-Right  of  Boabd  of  Supervisors. — ^In  tIcw  of  the 

provisions  of  subdivision  3  of  section  2643  of  the  Political  Code,  a 
board  of  supcrrvisors  may,  of  its  own  motion  and  without  any  peti- 
tion therefor,  order  a  public  road  abandoned.  (Firth  v.  Bohrmann, 
803.) 

2.  Petition  for  Abandonment — Genuineness  of  Signatures — Quau- 
fication  of  Signers — Jurisdiction  of  Board  of  Supervisors. — 
On  proceedings  for  the  abandonment  of  a  public  road,  the  genuine- 
ness  of  the  signatures  and  qualifications  of  the  signers  of  the  peti- 
tion for  the  abandonment  are  questions  to  be  determined  by  the 
board  of  supervisors,  and  in  nmking  such  determination  the  board 
acts  judicially.     (Id.) 

3.  Findings  of  Board — Sufficiency  of  Evidence — Presumption  oh 

Collateral  Attack. — Where  a  hearing  to  abandon  a  public  road 
is  regularly  had  upon  a  petition  sufficient  in  both  form  and  sub- 
stance, it  will  be  presumed  on  collateral  attack  that  the  evidence 
was  ample  to  establish  the  tiruth  of  the  board's  findings  as  to  the 
genuineness  of  the  signatures  and  the  qualification  of  the  signers 
of  the  petition.     (Id.) 

4.  Abandonment  of  Road — Proceedings  not  Subject  to  Collateral 
Attack. — The  action  of  a  board  of  supervisors  abandoning  a  public 
road  at  a  hearing  regularly  had  upon  a  suflScient  petition  cannot 
be  collaterally  attacked  because  of  error  in  adjudication  of  a  ques- 
tion of  fact,  not  procured  by  fraud  extrinsic  or  collateral  to  sueh 
question.     (Id.) 
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HOSPITALS.    See  Negligenee,  83. 

HUSBAND  AND  WIFE. 

1.  PaoPERTY  Acquired  in  Wife's  Name— Presumption — Evidence.— 
The  presumption  tliat  property  asquired  in  the  name  of  the  wife 
ifl  her  separate  property  is  not  conclusive,  and  where  the  question 
of  ownership  is  involved,  the  court  is  entitled  to  receive  and  con- 
sider any  competent  evidence  which  tends  to  disclose  the  manner 
of  acquisition  of  the  property,  and  from  the  actlB  and  conduct  of 
the  husband  deftermine  whether  the  transaction  whereby  the  prop* 
erty  was  conveyed  to  her  constituted  a  gift.     (Oohn  v.  Smith,  764.) 

8.  Action  on  Buiuoino  Bond— Husband's  OwNERsmp — B&toppel. — 
In  an  action  on  a  building  contractor's  bond,  where  it  is  shown 
that  the  contract  for  the  erection  of  the  building  was  entered  into 
with  the  husband  as  owner,  although  the  record  title  was  in  the  name 
of  the  wife,  and  he  as  owner  expended  his  money  for  the  building, 
the  obligors  named  in  the  bond  are  estopped  from  denying  the  hus- 
band's ownership,  since  as  to  them  he  should  conclusively  be  pre- 
sumed to  be  the  real  party  in  interest.  (Id.) 
See  Appeal,  23;  Contracts,  25;  Parties,  1. 

INCOMPETENT  PERSONS.    See  Transfer,  1. 

INDEMNITY.    See  Insurance,  L 

INDEPENDENT  CONTRACTOR.  See  Workmen's  Compensation  Act, 
8,  4. 

INFERENCES.    See  Negligence,  10,  24. 

INJUNCTION.  See  Contempt,  2,  8,  5;  Contracts,  9,  10;  Red-light 
Abatement  Act,  4. 

INSTRUCTIONS.  See  Condemnation  of  Land,  12;  Criminal  Law,  16- 
17;  Evidence,  2;  Intoxicating  Liquors,  3;  Negligence,  1,  4, 
7-9,  45,  46,  56. 

INSURANCE. 
1.  Dejtense  of  Suits  Covered  bt  Policy — Duty  of  Insurer.— Where 
an  indemnity  policy  provided  that  the  insurer  was  to  defend  any 
suit  against  the  insured  to  enforce  a  claim  for  damages  covered  by 
the  policy,  whether  groundless  or  not,  the  insurer  was  required  to 
defend  every  action  in  which  the  complaint  showed  a  claim  for  dam- 
ages covered  by  the  policy,  notwithstanding  the  suit  was  groundless 
and  defeated,  and  where  the  id  surer  failed  to  defend,  it  was  liable 
to  the  insured  for  the  costs  and  expenses  of  the  defense.  (Greer* 
Robbins  Co.  v.  Pacific  Surety  Co.,  541.) 
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INSUBANCB  (Continued). 

2.  Action  on  Policy — ^Regovebt  or  Costs  and  EAcpenses  of  Devkmi^ 
INO  Action— SuFFiciENOY  of  Compiaint  in  Liabiutt  Action — Ap- 
peal— Record — Presumption. — In  an  action  on  such  a  policy  to  re- 
cover costs  and  expenses  of  defending  an  action  which  the  insurer 
failed  to  defend,  where  the  record  on  appeal  taken  by  the  insurer 
failed  to  show  whether  the  complaint  disclosed  that  the  complaint 
in  the  other  action  stated  a  cause  of  action,  the  appellate  court  is 
bound  to  assume  in  support  of  the  judgment  that  such  *  showing 
was  made.  (Id.) 
See  Accident  Insurance;  Life  Insurance. 

INTENT.    See  Intoxicating  Liquors,  8,  8. 

INTEREST.    See  Accounts,  1;  Brokers,  7;  Claim  and  Delivery,  1,  t; 
Promissory  Notes,  7;  Reclamation  Districts,  3. 

INTOXICATING  LIQUORS. 

1.  Purchase  by  Club — Sale  to  Members — Violation  op  Wyllib  Act. 

Under  section  14  of  the  Wyllie  local  option  law,  prohibiting  the 
keeping  of  a  place  within  no  license  territory  where  alcoholic  liquor 
is  sold,  served,  or  distributed,  a  club  and  its  chairman  of  house 
committee  and  steward,  as  its  agents,  are  guilty  of  a  violation  of 
the  act,  where  the  members  of  the  club,  which  was  located  in  no- 
license  territory,  desiring  liquor,  notified  the  steward,  who  ordered 
it  from  a  wholesale  liquor  house,  and  the  liquor  was  shippcfd  to  and 
charged  to  the  club,  and  upon  its  arrival  distributed  among  the 
members  and  payment  therefor  collected  by  the  club,  the  liquor 
being  kept  either  in  a  locker  used  in  common,  or  placed  indiscrimi- 
nately with  that  of  others  in  a  refrigerator  until  served  by  the 
steward.     (People  v.  Tinney,  811.) 

2.  Prosecution  poe  Sale  in  No-license  Territory — Trial— Refusal 
of  Continuance  Without  Error. — In  a  prosecution  for  selling 
alcoholic  liquor  in  no-license  territory,  the  refusal  to  grant  a  con- 
tinuance for  the  purpose  of  giving  the  defendant  an  opportunity  to 
produce  a  witness  who  would  testify  that  he  prepared  at  defend* 
ant's  request  a  bottle  of  liquid  resembling  whisky  but  containing 
less  than  the  inhibited  quantity  of  alcohol,  for  sale  for  the  purpose 
of  playing  a  joke  upon  her,  was  not  error,  since  such  evidence  was 
addressed  to  the  intent  of  the  defendant,  which  was  immateriaL 
(People  V.  Allen,  180.) 

3.  Implied  Intent  to  Violate  Law — Instruction. — In  a  prosecution 

for  selling  liquor  in  no-license  territory,  where  there  is  proof  be- 
yond a  reasonable  doubt  that  the  defendant  sold  the  liquor,  as 
in<:truction  that  in  suoh  a  case  the  intent  to  violate  the  law  is  im 
plied,  is  a  correct  statement.     {Id.) 
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INTOXICATING  LIQUORS   (Continued). 

4.  Evidence — Memoranda. — While  under  section  2047  of  the  Code  of 
Civil  Procedure  a  witness  may  refresh  his  memory  respecting  a 
fact  by  anything  written  by  himself,  or  under  his  direction,  at  the 
time  when  the  fact  occurred,  or  immediately  thereafter,  or  at  any 
other  time  when  the  fact  was  fresh  in  his  memory,  such  section 
does  not  authorize  the  introduction  in  evidence  of  memoranda  in 
corroboration  of  what  a  witness  had  testified  to  without  resort  to 
the  memoranda.     (Id.) 

5.  CUARACTEE    OF    LiQUOB    SOLD — EXPERT    TESTIMONY    UNNECESSARY.— 

In  a  prosecution  for  the  sale  of  alcoholic  liquor  in  no-license  terri- 
tory,  testimony  of  a  person  not  an  expert,  familiar  with  the  taste 
of  whisky,  that  the  liquid  sold  was  whisky,  is  admissible,  since  the 
drinking  of  whisky  is  of  such  common  occurrence  that  it  docs  not 
require  an  expert  to  pronounce  upon  it.     (Id.) 

JOINDER.    See  Pleading,  4,  5. 

JUDGMENTS. 

1.  Order  Vacating — Appeal — Attitude  of  Appellate  Court. — Appel- 

late courts  are  strongly  inclined  to  uphold  an  order  vacating  a 
default  judgment  on  the  ground  of  mistake  and  excusable  neglect 
if  there  be  found  in  the  record  any  legal  justification  for  the  action 
of  the  trial  court.     (Penryn  Land  Co.  v.  Akahori,  14.) 

2.  Innocent  Purchaser  —  Necessity  for  Substantial  Evidence. — 

When,  however,  the  orderly  processes  of  law  have  been  followed,  and 
a  judgment  regularly  obtained,  there  must  be  some  substantial  evi- 
dence received  to  excuse  in  a  legal  sense  the  inaction  of  the  defend- 
ant before  the  court  will  be  justified  in  setting  at  naught  its  prior 
determination,  especially  where  an  innocent  purchaser  relying  upon 
the  validity  of  the  judgment  has  acquired  the  property  for  a  val- 
uable consideration.     (Id.) 

3.  Action  Against  Administrator — Failure  to  Read  Process — Db- 

uvERY  to  Attorney  for  Estate— Vacation  of  Defaui/t  Unwar- 
ranted.— Where  an  administrator  was  served  with  a  copy  of  the 
complaint  and  summons  in  an  action  to  quiet  title  to  property  of 
his  intestate,  and,  being  very  busy,  merely  glanced  at  the  paper 
without  reading  it,  and  seeing  that  it  pertained  to  the  estate,  left  it 
on  the  desk  of  the  attorney,  there  was  no  excusable  neglect  or  mis- 
take on  the  part  of  the  administrator  to  justify  the  vacation  of  the 
default  judgment  taken  against  him.     (Id.) 

4.  Failure  to  Explain  Defense  to  Attorj^ey — Erroneous  Conclu- 

sion op  Attorney  as  to  Defense — Insufficient  Legal  Justifica* 
TiON  FOR  Vacating  Default. — In  an  action  brought  against  an  ad- 
ministrator to  quiet  title  to  property  of  his  intestate,  the  order 
vacating  the  default  judgment  entered  therein  against  such  adminis- 
trator, on  the  ground  of  his  mistake  and  excusable  neglect,  ia  without 
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JUDGMENTS  (Continued). 

lega]  justification,  where  tbe  cop^r  of  the  complaint  and  ■nmmons 
served  upon  defendant  was  not  read  bj  him,  but  placed  in  the  hands 
of  the  attorney  for  the  estate,  and  without  anjr  explanation  of  the 
defense,  and  the  attorney  concluded  that  no  valid  defense  existed. 
(Id.) 
6.  Mistaken  Judgment  or  Attornbt — ^Uselessness  to  Defend  Ac- 
tion— Insufficient  Ground  foe  Relief. — Mistake  on  the  part  of 
an  attorney  in  concluding  that  it  was  useless  to  make  a  defense  to 
the  action  is  not  the  kind  of  a  mistake  for  which  a  judgment  may 
be  set  aside,  although  it  might  be  the  basis  for  an  independent 
action  for  damages  against  the  attorney.     (Id.) 

6.  Motion  to  Vacate  —  Time. — ^Where  the  defendants  appeared  in 
court  and  formally  made  their  motion  to  set  aside  the  judgment 
within  six  months  after  its  rendition,  as  required  by  section  473 
of  the  Code  of  C^vil  Procedure,  the  fact  that  after  reading  the  mo- 
tion tbe  further  consideration  thereof  was  postponed  until  after  the 
expiration  of  such  statutory  period  did  not  divest  the  court  of  juris- 
diction to  grant  relief.     (Kelsey  Co.  v.  Spears,  27.) 

7.  Obdeb  to  Show  Cause — When  Immaterial. — ^Where  the  adverse 

party  made  his  appearance  in  court  at  the  time  fixed  for  hearing  the 
motion  to  set  aside  the  judgment  and  had  an  opportunity  to  do  aU 
that  he  could  do  under  any  circumstances,  the  fact  that  a  formal 
order  to  show  cause  was  not  made  was  immateriaL     (Id.) 

8.  Compromise  Judgment — Order  Setting  Aside  —  Discretion  not 

Abused. — Where  the  defendants  in  an  action  concerning  water  rights 
agreed  to  a  compromise  judgment  and  authorized  their  attorney  to 
prepare  a  judgment  according  to  tbe  terms  and  conditions  of  the 
compromise,  but  upon  the  understanding  that  the  judgment  was  to 
be  submitted  to  them  for  their  approval  before  it  should  be  entered, 
and  the  judgment  was  entered  without  such  submission,  and  they 
did  not  understand  or  appreciate  the  effect  or  significance  of  sueh 
judgment  as  explained  to  them  by  their  attorney,  it  was  not  an 
abuse  of  discretion  to  set  the  judgment  aside.     (Id.) 

9.  Mortgage  —  Action  fob  Foreclosure  —  Deficiency  Judgment — 
Limitation  to  Defendants  Personally  Liable  fob  Debt. — In  an 
action  for  the  foreclosure  of  a  mortgage,  the  deficiency  judgment 
contemplated  by  section  726  of  the  Code  of  Civil  Procedure  can 
only  be  docketed  by  the  clerk  against  the  defendant  or  defendants 
personally  liable  for  the  debt.     (Kwing  v.  Richvale  Land  Co.,  53.) 

10.  Sufficiency  of  Judgment — Express  Becital  of  Personal  Lia- 
BiuTY  Unnecessary. — In  an  action  for  the  foreclosure  of  a  mort- 
gage it  is  not  necessary  that  the  judgment  should  in  express  terms 
stat^  that  the  defendant  is  personally  liable  for  the  debt  in  order  to 
warrant  the  docketing  of  a  deficiency  judgment  against  him,  if 
•uch  fact  clearly  appears  from  the  findings  and  judgment;  and  a 
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JUDGMENTS  (Gbntinned). 

judgment  against  defendcnt  in  a  named  turn  is  equivalent  to  a 
judgment  that  defendant  is  personally  liable  for  tlie  amount  found 
due  and  to  authorize  the  entry  of  a  deficiency  judgment  against  him. 

11.  Settino  Asidi. — Equity  will  not  overturn  a  judgment  valid  on  its 
face,  unless  it  is  against  conscience,  and  it  appears  that  a  like  judg- 
mcnt  would  not  follow  in  the  same  action  or  upon  the  same  cause 
of  action.     (Molloy  t.  Pierson,  486.) 

12.  Mebitobious  Defense. — In  an  action  to  set  aside  a  default  judg- 
ment, the  defendant  must  establish  a  good  defense  on  the  merits 
to  the  complaint  upon  which  the  judgment  is  based.     (Id.) 

13.  Beforication  or  Lease — Dbfaui/t  Judgment  Based  upon  Threb- 
DAY  Summons  not  Void. — A  default  judgment  in  an  action  in  un- 
lawful detainer  predicated  on  a  three-day  summons  is  not  void 
because  a  reformation  of  the  lease  was  also  asked  in  the  complaint, 
since  the  court  had  the  right  to  construe  the  lease  to  determine  its 
true  meaning,  reformation  being  immaterial.  (Zucco  v.  Farullo, 
562.) 

U.  Effect  of  Defaui/t  Judgment. — A  default  Judgment  ia  an  action 
in  unlawful  detainer,  entered  without  findings,  must  be  taken  to  have 
established  all  the  facts  aptly  pleaded  in  the  complaint.     (Id.) 

15.  Motion  to  Vacate — Time. — A  judgment  rendered  on  a  demurrable 
eomplaint,  but  within  the  relief  demanded,  is  erroneous,  but  not 
void,  and  cannot  be  set  aside  on  motion  made  under  section  473 
of  the  Code  of  Civil  Procedure  after  the  time  for  appeal  and  the 
time  for  making  such  motion  has  expired.  (Spaulding  &  Co.  v. 
Chopin,  573.) 

16.  Sermce  of  Notice  of  Overruling  Demurrer  —  Erroneous  Affi- 
davit— Judgment  not  Void  on  Face. — A  judgment  is  not  void  on 
its  face  and  subject  to  be  set  aside  on  motion  after  the  time  allowed 
by  section  473  of  the  Code  of  Civil  Procedure,  because  the  affidavit 
of  service  of  notice  of  overruling  of  the  demurrer  to  the  complaint 
erroneously  showed  service  to  have  been  made  on  attorneys  not 
representing  the  defendant,  where  the  service  in  fact  was  made 
on  proper  counsel.     (Id.) 

17.  Judgment — When  Void  on  Face. — A  judgment  is  void  on  its  faco 

when  that  matter  is  made  apparent  by  an  inspection  of  the  judgment- 
roU.     (Id.) 

18.  Defective  Affidavit  of  Service — Judgment  not  Void  on  Face. — 

Inasmuch  as  proof  of  service  of  notice  of  decision  on  demurrer  does 
not  constitute  part  of  the  judgment-roll  within  section  670  of  the 
Code  of  Civil  Procedure;  the  fact  that  the  affidavit  of  service  is 
defective  does  not  make  a  judgment  thereon  void  on  its  face.     (Id.) 

19.  Defective    Notice  —  Estoppel. — A    defendant    who    has    obtained 

numerous  extensions  of  time  after  soivice  of  notice  of  overruling 
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JUI>GMENTS  (Continued). 

demurrer  within  which  to  answor  is  estopped  from  asserting  that  the 
notice  was  defective.     (Id.) 

20.  Motion  to  Vacate — Authoeitt  of  Attorney  to  Stipulate  as  to 
Entry — Affidavit  Admissible. — On  a  motion  to  vacate  a  judgment 
in  an  action  to  foreclose  the  rights  of  the  purchaser  under  a  con- 
tract for  the  sale  of  real  property  on  the  ground  that  the  defend- 
ant was  not  in  default  under  the  contract  and  that  her  former 
attorney  was  whoUj  without  authority  to  stipulate  that  judgment 
should  be  entered  against  her,  the  afBdavit  of  such  attorney  to  the 
effect  that  she  admitted  her  default  and  that  the  allcgatiuns  of  the 
complaint  were  substantially  true  was  properly  read  at  the  hcariog. 
(Rose  T.  Crawford,  664.) 

21.  Consteuction  of  Findings  —  Support  of  Judgment. — Courts  may 

find  damages  in  a  lump  sum,  and  any  uncertainty  in  the  findings 
is  to  be  construed  so  as  to  support  the  judgment  rather  than  defeat 
it     (Erskine  v.  Marchant,  590.) 

See  Contracts,  25;  Criminal  Law,  26;  Divorce,  1;  Lt-ast-s,  7; 
Parties,  1;  Pleading,  8;  Red-light  Abatement  Act,  4;  Services, 
1;  Waters  and  Water  Bighu,  5. 

JUBIES  AND  JUROBa    Bee  Criminal  Law,  10. 

JURISDICTION.     See  Contempt,  8,  9;  Criminal  Law,  24;  Negligence, 
13;  Street  Law,  24. 

JURY  TRIALS. 

1.  Failure  to  Announce  Desiee  at  Time  of  Setting  Cause — Code 
Amendment — Ignorance  op  Council — Refusal  of  Reukf — Dis- 
cretion  not  Abused. — It  is  not  an  abuse  of  discretion  to  deny  a 
motion  made  under  section  473  of  the  Code  of  Civil  Procedure  for  an 
order  setting  aside  an  assignment  of  an  action  for  trial  to  a  court 
without  a  jury,  where  such  motion  was  made  upon  the  ground  that 
the  defendant  had  failed  to  ask  for  a  jury  trial  in  time  because  of 
the  ignorance  of  his  counsel  of  the  addition  of  subdivision  4  to  see- 
tion  631  of  the  Code  of  Civil  Procedure,  predicating  waiver  of  right 
to  jury  trial  on  failure  to  announce  such  desire  at  the  time  when  the 
cause  is  first  set  for  hearing.     (Bennett  t.  Hillman,  586.) 

2.  Waiver  of  Right  to  Jury  Trial — Failure  to  Announce  Desire 

AT  Setting  of  Cause — CbDE  Amendment  Constitutional. — Sub- 
division 4  of  section  631  of  the  Code  of  Civil  Procedure  is  not  nn- 
constitutional  under  the  language  of  section  7  of  article  I  of  the 
constitution,  to  the  effect  that  a  trial  by  jury  may  be  waived  in  civil 
actions  by  the  consent  of  the  parties  signified  in  such  manner  as 
may  be  prescribed  by  law.     (Id.) 

JUSTICES'  COURTS.     See  Appeal,  1,  22;  CostTB,  2. 
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LACHEfS.    Bee  Contempt,  6;  Judgments,  8,  8* 

LANDLORD  AND  TI.VANT.    See  Leases^  7-9  j  Unlawful  Detainer,  1 

LEASES. 

1.  Landlord  and  Tenant— Sign  Privilegb— Roof  of  Entuie  Buiu>- 
INO — CoNSTEucnoN  OF  LEASE. — An  agreement  to  lease  a  one-story 
building  with  the  exception  of  the  space  leased  to  a  third  party  as  a 
salooD,  "lessees  to  have  the  exclusive  right  to  the  roof  for  sign  space, 
for  which  privilege  they  agreed  to  keep  the  roof  in  good  order  and 
repair,**  includes  the  space  on  the  roof  over  the  saloon.  (Osborn  v. 
Henry  Cowell  Lime  etc.  Co.,  67.) 

8.  Action  for  Breach — Interpretation  of  Agreement — Statements 
Inadmissibi>e. — In  an  action  by  the  lessees  against  the  owner  for 
failure  to  execute  the  lease  in  accordance  with  such  agreement^  evi- 
dence of  eosversations  between  the  lessee  of  the  saloon  and  the 
plaintiffs,  wherein  the  former  had  told  the  latter  that  his  lease  in- 
eluded  sign  privileges  over  the  saloon,  was  properly  disallowed. 
(Id.) 

8.  Demand  for  Lease. — ^Where  it  was  plain  that  a  demand  for  the 
execution  of  the  lease  in  accordance  with  the  agreement  would  have 
been  futile,  no  demand  on  the  part  of  plaintiffs  was  necessary. 
(Id.) 

4,  Furnishing  of  Satisfactory  Bondsmen  —  Maturity  of  Obliga- 

tion.— Where,  under  such  an  agreement,  the  plaintiffs  were  to  fur- 
nish satisfactory  bondsmen  as  security  for  the  performance  of  the 
covenants  of  the  lease,  the  obligation  to  do  so  did  not  ripen  until 
the  defendant  was  ready  to  execute  the  lease  in  accordance  with  the 
agreement.     (Id.) 

5.  Rescission  of  Entire  Contract — Right  of  Lessees. — ^Under  such 

an  agreement,  the  refusal  of  the  owner  to  execute  a  lease  for  the 
entire  roof  justified  a  rescission  of  the  whole  contract.     (Id.) 

8.  Recovery  of  Broker's  Commissions  —  Failure  to  Enter  into 
Satisfactory  Lease — Defense  not  Maintainable. — In  an  action 
by  brokers  for  their  commission  for  negotiating  such  a  lease,  the 
owner  will  not  be  heard  to  say  that  a  satisfactory  lease  was  not 
entered  into.     (Id.) 

7.  Landlord  and  Tenant — Action  for  Rent  Under  Written  Lease- 
Latent  Defect  in  Premises  as  Defense — Judgment  on  Plead- 
ings.— In  an  action  for  rent  under  a  lease  stipulating  that  the 
premises  were  in  a  good  and  tenantable  condition,  judgment  for 
plaintiff  was  properly  given  on  the  pleadings  where  the  answer  did 
not  deny  that  the  rent  was  due,  but  set  up  the  existence  of  a  latent 
defect  unknown  to  the  lessees  at  the  time  of  the  execution  of  the 
lease,   without,  however,  any   showing   that  the   defect  might  not 
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LEASES  (Contimied). 

have  been  discovered,  or  any  attempt  to  reform  the  lease  on  tho 

ground  of  fraud  or  mistake.     (Fleishbacker  v.  Moran,  214.) 

8.  Tenancy  at  Will— Mode  or  Termination. — Where  a  tenant  enters 
agricultural  land  under  oral  agreement  for  lease  for  two  years,  and 
occupies  the  land  for  two  years,  rendering  an  annual  rent  which  is 
accepted  by  the  owner,  the  tenancy  thus  created  must  be  terminated 
by  the  notice  prescribed  in  section  789  of  the  Civil  Code,  before  the 
tenant  is  liable  to  an  action  in  unlawful  detainer.  (Tracy  t. 
Donovan,  350.) 

9.  Landlobd  and  Tbnant — ^Assionickkt  or  Lbasx — Action  roa  Bcnts 
— ^Appeal  raoM  Judgmxnt — Becobd — Pbesumption. — On  an  appeal 
from  a  judgment  of  nonsuit  in  an  action  to  recover  rents  accruing 
under  a  written  lease  subsequent  to  the  assignment  thereof,  where 
the  appeal  is  presented  upon  the  judgment-roll  and  a  meager  state- 
ment of  stipulated  facts,  it  must  be  assumed  under  the  pleadings 
and  judgment  that  when  the  assignment  was  made,  the  assignee 
entered  into  no  contract  with  the  lessor  aifirmatively  binding  himself 
to  fulfill  the  covenants  of  the  lease,  other  than  such  obligationa 
as  would  be  imposed  by  entry  and  taking  possession  of  the  demised 
premises.     (Lutton  v.  Bau,  429.) 

10.  Assignment  or  Lease  —  Obligations  to  Lessor. — An  occupant  of 

real  property  holding  possession  by  bare  assignment  of  the  lessee 
assumes  to  the  lessor  only  such  obligations  as  arise  out  of  th% 
privity  of  estate  as  distinguished  from  those  arising  upon  privity 
of  contract     (Id.) 

11.  Termination  or  Liabilitt— Right  or  Assignee. — ^A  covenant  to 

pay  rent  is  deemed  to  be  a  covenant  running  with  the  land,  and  an 
assignee  of  a  lessee,  in  the  absence  of  express  contract,  remains 
bable  only  for  the  payment  of  rent  during  the  period  of  his  occu- 
pancy, and  may  terminate  his  liability  by  reassignment.     (Id.) 

12.  Second  Assignment — Evidence. — In  an  action  by  a  lessor  against 

an  assignee  of  the  lessee  for  rents  accruing  subsequent  to  an  as- 
signment in  turn  by  such  assignee  to  others,  evidence  of  the  latter 
assignment  was  properly  excluded.     (Id.) 

13.  Notice  to  Quit— Perfobmance  or  Covenants. — A  notice  to  quit 

for  nonperformance  of  covenants  in  a  lease  need  not  demand  a  per- 
formance of  a  covenant  to  take  care  of  trees,  cultivate  the  ground, 
or  furnish  the  landlord  vegetables,  since  such  covenants  could  not 
afterward  be  performed.     (Zucco  v.  FaruUo,  562.) 

14.  Commission  or  Waste — ^Demand  or  Performance. — ^Where  a  ten- 

ant has  committed  wastOi  a  notice  to  quit  need  not  demand  per- 
formance of  the  covenants  against  committing  waste,  in  riew  of  seo- 
tion  1161,  subdivision  4,  of  the  Code  of  Civil  Procedure.     (Id.) 
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liBASES  (Gontinued). 

15.  RXASON  FOB  TsBMiNATiNO  LEASE.— A  Dotic6  to  qoit  foF  failure  to 

perform    eoTonants    in    a    lease    need    not    state    the    reason    for 

terminating  the  lease.     (Id.) 
See  Conversion,  2;  Judgments,  13;  Unlawful  Detainer,  6. 

LIENS.    See  Meehanies'  Liens;  Street  Law,  2,  3;  Vendors'  Liens. 

LIFE  ESTATE. 

1.  Oeal  Teansfeb — ^When  Epfectual. — An  oral  transfer  of  a  life 
estate  in  land  maj  be  made  effectual  by  the  talcing  possession  of 
and  the  performance  by  tlie  grantee  of  acts  in  reliance  upon  the 
grant.     (Bekins  t.  Smith,  222.) 

2.  Termination  PBiob  to  Death  or  Life  Tenant. — It  is  not  essentia! 

to  the  creation  of  a  valid  life  estate  that  there  shall  be  no  condi- 
tion imposed  which  may  terminate  the  estate  in  some  contingency 
prior  to  the  death  of  the  grantee.  (Id.) 
8.  Use  of  Land  fob  Beugious  Pubposes  —  Bbeagh  —  Bemedt. — An 
agreement  of  an  owner  of  land  to  let  another  use  the  land  as  long 
as  she  should  continue  to  conduct  the  same  character  of  religious 
serrices  as  theretofore  creates  more  than  a  mere  tenancy  at  will,  and 
in  order  to  have  tbo  estate  forfeited  for  breach  of  condition,  it 
must  be  done  in  some  proceeding  other  than  that  of  unlawful  de- 
tainer.    (Id.) 

LIFE  INSURANCE    See  Execution,  1. 

LIS  PENDENS.     See  Mechanics'  Liens,  8. 

AiANDAMUS.    See   Appeal,   2;    Beclamation   Districts,    1,   2;    School 
Law,  1. 

MECHANICS'  LIENa 

1.  Becovebt  on  Statutobt  Bond — Filing  of  Lien  Essentul. — ^Under 
the  mechanic's  lien  law,  only  those  persons  who  have  filed  their 
claims  of  lien  are  entitled  to  recover  upon  the  statutory  bond  fur- 
nished pursuant  to  section  1183  of  the  Code  of  Civil  Procedure. 
(Crane  Co.  v.  Maryland  Casualty  Co.,  87.) 

2.  Fabm  Development — &rBUCTUBE — Constbuction  of  Code. — Under 
section  1183  of  Code  of  Civil  Procedure,  providing  for  mechanics' 
liens  on  specified  improvements  "or  other  structure,"  farm  develop- 
ment consisting  of  ditches,  drains,  embankments,  and  roads,  so  cor- 
related as  to  form  one  harmonious  entity  designed  to  convey  water 
to  and  distribute  it  over  the  land,  and  constituting  a  permanent 
improvement  thereto,  increasing  its  value,  is  a  "structure."  (Men- 
doza  V.  Central  Forest  Co.,  289.) 

•7  OaL  App.- 
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MECHANICS'  LIENS  (ContiDued). 

8.  Time  fob  Fiuno — Constructive  Comfletion  of  Building. — ^Undci 
section  1187  of  the  Code  of  Civil  Procedure,  as  amended  in  1911, 
any  of  tbc  three  following  circumstances  shall  constitute  construc- 
tive completion  of  a  building,  for  the  purpose  of  setting  the  time 
running  for  the  filing  of  mechanics'  liens,  to  wit:  1.  Occupation  of 
the  building;  2.  Acceptance  of  the  building  hj  the  owner;  and 
3.  Cessation  from  labor  for  thirtj  days.  (Emigh-Winchell  Hdw 
Co.  V.  Pylman,  633.) 

4.  Failubb  to  Filx  Notice  of  Completion — Time  fob  Fiunq  LixNtf. 
The  last  clause  of  section  1187  of  the  Code  of  Ciril  Procedure,  pro- 
viding that  if  notice  of  completion  is  not  filed  by  the  owner  he 
shall  be  estopped  in  any  foreclosure  proceeding  from  maintaining 
any  defense  therein  based  on  the  ground  that  the  lien  was  not  filed 
in  time,  refers  to  the  completion  of  the  contract  under  which  the 
material  was  furnished  or  the  labor  done,  and  if  such  notice  is 
not  filed  by  the  owner,  he  waives  the  thirty-day  limitation  pro- 
vided  by  the  section;  but  the  ninety-day  limitation  in  the  conclud- 
ing sentence  of  the  section  applies  to  all  eases,  and  all  claims  of 
lien  must  be  filed  before  the  expiration  of  ninety  days  after  the 
completion  of  the  building,  regardless  of  the  filing  of  notice  of 
completion.     (Id.) 

5.  Computation  of  Time  fob  Filing  Lien  —  Delfvebt  of  Hinges 

Afteb  CbMPLETioN. — In  determining  whether  a  lien  for  materia) 
used  in  the  construction  of  a  building  was  filed  in  time,  the  delivery 
to  the  building  about  two  months  after  its  occupation  by  the  owner 
of  four  special  hinges  of  small  value,  previously  ordered  by  the 
contractor  and  afterward  paid  for  by  the  owner,  cannot  be  taken 
into  consideration.     (Id.) 

6.  Engineering  Expebt — Right  to  Lien. — An  engineering  expert  em- 
ployed for  a  single  and  specified  purpose  in  the  construction  of 
a  building,  even  though  he  may  not  be  classed  as  an  architect,  comes 
within  the  provisions  of  section  1183  of  the  Code  of  Civil  Proce- 
dure, as  one  bestowing  skill  to  be  used  in  the  construction  of  the 
•building,  and  is  entitled  to  a  lien  for  the  furnishing  of  engineering 
designs  to  the  architects.     (Hornlein  v.  Bohlig,  646.) 

7.  Notice  to  Withhold — Effect  of  Code  Amendment. — Section  1184 

of  the  Code  of  Civil  Procedure,  as  amended  in  1911,  does  not,  save 
at  the  option  of  the  owner,  secure  unto  persons  giving  the  requisite 
notice  an  equitable  garnishment  upon  the  moneys  due  or  to  become 
due  to  the  contractor.     (Id.) 

8.  Continuance  of  Lien  Pendente  Lite — ^Lis  Pendens. — ^Where  an 
action  for  the  foreclosure  of  a  mechanic's  lien  is  commenced  within 
the  ninety-day  period  provided  by  section  1190  of  the  Code  of  Civil 
Procedure,  the  lien  continues  during  the  pendency  of  the  action, 
and  it  is  not  essential  to  file  a  notice  of  Its  pendens  in  order  to 
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MECHANICS'  LIENS  (Continued). 

preserve  the  lien  ag  againat  purchasers  pending  suit     (TuIIoh  ▼. 
Bojee,  761.) 

MISCONDUCT.    See  Criminal  Law,  9. 

MISTAKE.    See  Appeal,  21;  Contracts,  19,  39;   Jndgmcnta,  1,  8-5; 
Street  Law,  2. 

MOBTGAGES. 

L  Action  por  Foreclosure  or  Mortgage— Default  in  Payment  of 
Interest  —  Length  of  Time  —  Pleading  —  Referi:nce  to  Filing 
Mark — Sufficiency  of  Complaint. — ^Where  in  an  action  for  the 
foreclosure  of  a  mortgage  it  appears  from  the  allegations  of  the 
complaint  that  if  any  of  the  installmcmts  of  interest  falling  due 
nnder  the  terms  of  the  note  set  forth  in  the  complaint  should  remain 
unpaid  for  thirty  days,  the  principal  should  forthwith  become  due 
at  the  election  of  the  holder  of  the  note,  the  complaint  is  not  de- 
murrable for  omission  to  aver  that  the  alleged  unpaid  interest  was 
more  than  thirty  days  overdue,  where  it  is  alleged  that  the  principal 
with  a  certain  amount  of  interest  was  due  and  unpaid,  and  by  turn- 
ing to  the  filing-mark  on  the  complaint  it  can  be  learned  that  the 
pleading  was  in  fact  filed  more  than  thirty  days  after  the  alleged 
default  in  the  payment  of  interest.     (Blake  v.  Craig,  327.) 

2.  Election  to  Declare  Whole  Amount  Due — Notice — Filing  of 
Complaint. — In  such  an  action  it  is  not  necessary  to  allege  that  the 
plaintiff  had  elected  to  regard  the  whole  amount  of  the  principal  ns 
due  on  the  default  in  payment  of  interest,  since  the  filing  of  the 
eomplaint  was  of  itself  a  sufficient  notice  of  such  election.  (Id.) 
See  Chattel  Mortgages;  Judgments,  9,  10;  Receivers,  h 

MOTIONS.    See  Judgments,  6,  7. 

MOTIVE.    See  Criminal  Law,  19i. 

MUNICIPAL  CORPORATIONS. 

1.  Annexation  of  Territory — Inhabited  and  TTNiNTTABTTPrD  Parcels 
— Procedure. — In  this  proceeding  to  test  the  validity  of  an  at- 
tempted annexation  to  the  city  of  Lemoore  of  three  hundred  and 
eight  and  one-half  acres  of  land  designated  as  "the  1916  addition 
to  the  city  of  Lemoore,"  it  is  held  that  inasmuch  as  some  of  the 
parcels  were  inhabited  and  others  uninhabited,  the  procedure  laid 
down  by  the  act  of  1913  (Stats.  1913,  p.  587)  should  have  been 
followed  as  to  the  former,  and  the  procedure  laid  down  in  the  act 
of  1S99  (Stats.  1899,  p.  37)  as  to  the  latter.  (People  v.  City  of 
Lemoore,  79.) 
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MUNICIPAIi  CORPORATIONS  ( Continued). 

2.  Promotion  Unbeb  Civil  Service — Nones  or  Ezamtnatiov— Ratimo 
"Upon  Meritorious  Acts" — San  Francisco  Charter. — Under  sac- 
tion  8  of  article  XIII  of  the  charter  of  the  city  and  eonntj  of 
San  Francisco,  proWding  for  promotion  under  civil  service  based 
on  "ascertained  merit,"  the  giving  by  the  board  of  police  eommis- 
sioners  of  a  notice  of  examination  wherein  it  was  said  that  rating 
would  be  "upon  meritorious  acts"  does  not  show  an  intent  not  to 
promote  on  a  basis  of  ascertained  merit,  since  there  is  no  distine- 
tion  between  the  two  terms.     (Uhte  v.  Rosenthal,  519.) 

8.  Condition  or  Promotion  or  Poucemen — Fiuno  or  Written  CIaim 
or  Meritorious  Acts. — In  arranging  for  promotion  of  policemen 
of  the  city  and  county  of  San  Francisco,  a  member  of  the  depart' 
ment  could  not  complain  that  the  commissioners  required,  as  a  con- 
dition to  promotion,  that  a  claim  of  meritorious  acts  in  writing  be 
filed  and  verified  by  the  chief  of  police,  since  it  was  proper  for 
the  board  to  investigate  the  aets  of  policemen  seeking  promotioa 
(Id.) 

4.  State  Civil  Service  Am  —  Kstablishmgnt  or  Records  or  In- 

dividual Etficiency — Provision  Inapplicable  to  San  Francisco 
Commission. — The  provision  of  the  State  Civil  Service  Act  (Stats. 
1913,  p.  1035)  directing  ''the  state  commission  to  establish  in  all 
offices  and  places  of  employment  records  of  individual  efficieney  of 
holders  of  positions  in  performing  their  duties,"  is  not  binding  upon 
the  GivM  Service  Commission  of  the  city  and  county  of  San  Fran- 
cisco.    (Id.) 

5.  Striking  or  Names  from  Eligible  List — Right  or  C^nriL  Service 
Commissioners — Other  Provisions  not  Conplictino. — The  provi- 
sion of  section  10  of  article  XIII  of  the  charter  of  the  city  and 
county  of  San  Francisco  permitting  the  Civil  Service  Commissioli 
to  strike  names  from  the  eligible  register  after  they  have  remained 
thereon  more  than  two  years  is  not  in  conflict  with  other  eharter 
provisions  relating  to  eivil  service.     (Id.) 

6.  San  Francisco — Public  Utility  Acquired  bt  Citt — ^Prepersnce 

IN  Appointment  or  Employees. — Under  article  XIII,  section  11, 
subdivision  B,  of  the  charter  of  the  city  and  county  of  San  Fran^ 
eisco,  an  employee  of  a  municipal  railway  acquired  by  the  city  who 
have  secured  standings  in  examinations  are  entitled  to  preference  in 
appointment.     (Kydd  v.  San  Francisco,  398.) 

7.  Discharge  of   Employees  or  Municipal  Railroad. — ^In  view  of 

section  11,  article  XIII,  subdivision  A,  of  the  charter  of  the  city 
and  county  of  San  Francisco,  an  employee  of  a  municipal  railway 
is  subject  to  discharge  and  suspension  at  any  time  without  trial,  and 
section  12,  of  article  XIII,  providing  that  no  employee  in  classified 
service  shall  be  removed  except  for  cause  upon  written  charges,  is 
innr>plicable.     (Id.) 

See  School  Law,  3;  Street  Law,  12,  13. 
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KEGLIGENOE. 

1.  Action  fob  Death  of  Employee — Code  Provisions  Appuoabia— 
INSTRUOTION. — In  an  action  brought  under  section  877  of  the  Coda 
of  Civil  Procedure  by  the  surviving  wife  and  children  as  heirs 
to  recover  damages  for  the  death  of  a  carpenter  employed  on  a 
building  in  course  of  construction,  and  alleged  to  have  been  caused 
by  the  negligence  of  defendants,  it  was  not  error  to  instruct  the 
jury  that  the  action  was  properly  brought  under  that  section,  and 
an  order  granting  a  new  trial  in  such  action  on  the  ground  that  the 
instruction  was  erroneous,  and  that  the  jury  should  have  been  in« 
structed  that  the  action  should  have  been  brought  under  section 
1970  of  the  Civil  Code,  and  maintained  for  the  benefit  of  the  widow 
alone,  instead  of  the  widow  and  children,  was  error.  (Valentine  v. 
Hayes,  42.) 

2.  New  Texal— Insuwicienct  op  Evidence  to  Support  Verdict. — 

In  an  action  to  recover  damages  for  the  death  of  a  carpenter  in 
falling  from  a  building  on  which  he  was  employed,  where  the  uncon- 
tradicted facts  show  that  the  accident  was  not  caused  by  any  im- 
proper or  faulty  or  defective  construction  or  dangerous  place  of 
work,  but  solely  through  the  carelessness  and  negligence  of  the 
deceased,  an  order  granting  the  defendant  a  new  trial  is  sufficiently 
supported  on  the  ground  of  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict.  (Id.) 
8.  Action  for  Death  —  Collision  Between  ATrroMOBiLB  and  Bail- 
road  Train  at  Crossing  —  Evidence  —  Absence  of  Gates  ob 
Barriers— Failure  to  Object — Appeal— Matter  not  Reviewable. 
In  an  action  for  the  death  of  a  passenger  in  an  automobile  which 
collided  with  a  train  of  flat  cars  of  a  railroad  company  at  a  cross- 
ing over  a  spur-track,  an  assignment  of  error  that  the  absence  of 
gates  or  barriers  at  the  crossing  where  the  collision  occurred  was  not 
evidence  of  negligence  because  the  company  was  not  the  owner  of 
the  spur-track,  and  consequently  there  was  no  duty  imposed  upon  it 
to  maintain  such  barriers,  will  not  be  considered  on  appeal,  where  no 
objection  was  interposed  at  the  trial  to  such  evidence.  (Alloggi 
V.  Southern  Pacific  Co.,  72.) 

4.  Instruction — Presumption. — In   such   an  action,   where  the   jury 

was  instructed  that  if  they  found  that  the  track  did  not  belong 
to  the  defendant,  the  defendant  was  not  responsible  for  the  failure 
to  maintain  gates,  barriers,  or  flagmen  at  the  crossing,  it  will  be 
presumed  that  the  jury  followed  the  instruction.     (Id.) 

5.  Shunting  of  Cars  Over  Crossing  Without  Warning  —  Fami- 
liarity With  Crossing  Immaterial. — In  such  an  action,  where  the 
evidence  was  susceptible  of  the  construction  that  the  defendant  was 
guilty  of  negligence  in  shunting  cars  over  a  crossing  used  by  the 
public,  at  night,  without  lights  or  attendants  upon  the  cars,  and  with- 
out warning,  the  familiari^  of  the  driver  of  the  automobile  with 
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NEGLIGENCE  (Continued). 

the  crossing  and  his  knowledge  of  its  dangerous  ebaraeter,  wliile  a 
fiictcr  to  be  considered  in  connection  with  the  question  of  eon- 
tributory  negligence,  was  in  and  ot  itself  of  no  consequence  in  the 
determination  of  the  company's  negligence  in  tlie  first  instance. 
(Id.) 

6.  Failuri  to  Stop  at  Cektain  Point  —  Evidence  —  I^ck  of  Ooh- 

TRiBUTORY  NEGLIGENCE. — In  such  an  action,  the  driver  of  the  auto- 
mobile was  not  guilty  of  contributory  negligence  as  a  matter  of  law 
in  attempting  to  cross  without  first  stopping  at  a  point  where  he 
would  have  had  a  clear  view  of  approaching  danger,  where  by  the 
evidence  it  did  not  appear  that  by  looking  and  listening  he  could 
have  seen  the  cars.     (Id.) 

7.  Duty  to  Stop  and  Listen  at  Most  Advantaoeous  Place  —  In- 

struction PROPEBLT  Befused. — In  such  an  action,  it  was  not  error 
to  refuse  to  instruct  the  jury  that  it  was  the  duty  of  the  driver  of 
the  automobile  to  stop,  look,  and  listen  at  the  most  advantageous 
place,  since  all  that  was  required  of  him  was  ordinary  eare.     (Id.) 

8.  Failure  to  Cali«  Witnesses  —  Presumption  —  Instsuction. — In 
such  an  action,  an  instruction  to  the  effect  that  if  the  defendant 
failed  to  eall  and  examine  as  witnesses  the  employees  whose  fault 
caused  or  contributed  to  the  accident,  such  failure  created  a  pre- 
sumption that  the  testimony  of  such  witnesses  would  be  unfavorable 
to  the  defendant  was  properly  given,  they  being  in  court  during  the 
trial.     (Id.) 

^.  Failure  to  Anticipatb  Negligence  —  Instruction. — In  such  an 
action,  an  instruction  that  one  is  not  chargeable  with  contributory 
negligence  in  failing  to  anticipate  the  negligence  of  another,  since 
everyone  has  the  right  to  presume  that  others  will  aet  in  a  lawful 
manner,  is  erroneous,  but  harmless,  where  other  instructions  were 
correctly  given  on  the  law  of  contributory  negligence.  (Id.) 
]A.  Breaking  oi*  Levee — Flooding  of  Land — Defectivb  Construction 
OF  Canal — Inference  from  ETvidence. — In  this  action  for  dam- 
ages to  crops  caused  by  the  flooding  of  plaintiff's  land,  due  to  the 
breaking  of  the  levee  of  a  reclamation  district,  it  is  held  that  it 
is  not  an  unreasonable  inference  that  the  levee  would  have  not 
given  away  if  the  additional  water  had  not  been  projected  against 
it  by  reason  of  the  negligence  of  the  reclamation  district  trustees 
in  the  construction  of  the  canal.     (Cbtlett  v.  Bennett,  91.) 

11.  Measure  of  Damage  to  Crops. — In  such  an  action,  the  measure 
of  plaintiff's  damages  is  to  be  determined  by  finding  the  value 
of  the  probable  yield  and  the  market  value  of  the  crop  had  it 
not  been  damaged,  less  the  cost  of  producing  and  marketing  the 
crop.     (Id.) 

12.  AcnoN  FOR  Wrongful  Death — Rfj^sal  to  Pass  on  Certain  Is- 

sues—Presumption AS  to  Evidence  on  Otuer  Issues. — In  an 
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action  for  wrongful  death,  where  the  eourt  refused  to  pass  on  the 
issues  of  negligence  and  the  amount  of  damages  sustained,  upon 
the  assumption  that  plaintiff  had  no  standing  in  court  under  a 
former  decision,  it  cannot  be  presumed  on  appeal  that  there  was 
no  evidence  on  other  issues  or  that  the  evidence  produced  was 
unfavorable  to  plaintiff.  (McManus  v.  Bed  Salmon  Canning  Co., 
133.) 

13.  Jurisdiction  of  Action. — An  action  for  wrongful  death  is  governed 

by  the  law  of  the  jurisdiction  where  the  tort  is  committed,  and 
as  it  is  a  transitory  action,  it  may  be  maintained  in  any  jurisdic- 
tion where  the  defendant  is  found,  unless  the  court  where  the 
suit  is  brought,  in  enforcing  the  remedy,  would  be  acting  in  con- 
flict with  the  express  provisions  or  the  general  policy  of  the  law 
of  its  own  jurisdiction.     (Id.) 

14.  Statutory  Action  Under  Laws  of  Another  State — Construc- 
tion.— In  considering  a  statutory  remedy,  such  as  an  action  for 
wrongful  death,  created  by  the  law  of  a  foreign  jurisdiction,  the 
court  will  adopt  the  construction  of  the  statute  given  to  it  by  the 
courts  of  that  jurisdiction;  but  if  the  statate  has  never  been 
construed  in  the  foreign  state,  the  court  will  construe  it  as  it 
would  a  like  statute  of  its  own  state.     (Id.) 

15.  Action  por  Wrongful  Death  Under  Laws  of  Alaska — Benefit 
OF  Estate. — Section  1185  of  the  laws  of  Alaska,  codified  by  au- 
thority of  the  act  of  Congress  of  August  12,  1912,  confers  a  riqrht 
of  action  for  wrongful  death  on  the  personal  representatives  of 
the  deceased  for  the  benefit  of  the  estate,  and  any  damages  re- 
covered become  assets  of  the  estate,  to  be  administered  like  other 
assets,  and  the  creditors  and  the  expenses  of  administration  to 
be  paid  therefrom  if  necessary,  which  is  contrary  to  the  policy 
of  the  laws  of  the  state  of  California.     (Id.) 

16.  Later  Enactment  —  Repeal  of  Former  Law  in  Cases  of   Itm- 

PLOYER  AND  EMPLOYEE. — Scctiou  1185  of  the  laws  of  Alaska,  con- 
ferring a  right  of  rction  for  wrongful  death  on  the  personal  repre- 
sentatives of  the  deceased  for  the  benefit  of  the  estate,  was  repealed 
by  chapter  45  of  the  Sessions  Laws  of  Alaska  for  1913,  as  to 
cases  between  employer  and  employee,  which  provides  a  remody 
for  the  wrongful  death  of  an  employee  in  accord  with  the  spirit 
of  the  laws  of  California.     (Id.) 

17.  Erroneous  Ruling  on  Jurisdiction — Amekdmeent  of  Compij^int. 
Where  an  action  for  damages  for  vnrongful  death  brought  under 
tho  laws  of  Alaska  was  disposed  of  on  an  erroneous  ruling  on  a 
question  of  jurisdiction  alone,  the  plaintiff,  as  a  matter  of  sub- 
stantial justice,  should  be  permitted  to  amend  to  supply  a  neces- 
sary allegation,  if  possible.     (Id.) 

18.  Violation  of  Ordinance. — The  violation  of  an  ordinance  in  and  of 

itself  constitutes  an  established  negligence.     (Mora  ▼.  Fa  villa,  164.) 
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19.  Pall  Upon  Wet  Sidewalk — Ordbb  Granting  New  Trial— Viola- 

tion OF  Ordinance. — In  an  action  for  damages  for  peiBonal  in- 
juries bj  slipping  and  falling  on  a  steep  sidewalk  io  the  city  and 
county  of  San  Francisco,  which  had  been  washed  bj  defeniiant  at 
an  hour  when  the  washing  of  sidewalks  was  prohibited  by  onli nance, 
an  order  granting  the  plaintiff  a  new  trial  will  not  be  disturbed  on 
appeal,  since  the  violation  of  such  ordinance  constitutes  negligence. 
(Id.) 

20.  Action  por  Malpractice  —  Mistake  of  Judoment  —  Nonliabilitt 
FOR  Damages. — In  an  action  against  a  physician  for  alleged  negli- 
gence in  the  use  by  him  in  an  operation  of  nonabsorbable  silk 
sutures  instead  of  catgut,  the  defendant  cannot  be  held  liable  where 
it  is  shown  that  he  performed  two  operations,  and  that  on  the  first 
he  used  catgut,  from  which  a  hemorrhage  resulted,  and  therefore 
he  used  silk  in  the  second  operation,  it  being  at  most  a  mistake  io 
weighing  the  probable  consequences  of  the  use  of  the  different  mate- 
rials.    (Linn  v.  Plersol,  171.) 

21.  Physicians  and  Surgeons — Ordinary  8kill.-*A  physician  is  re- 
quired to  possess  only  ordinary  skill  in  his  profession  and  to  use 
his  best  judgment  in  the  exercise  of  that  skill.     (Id.) 

22.  Injury  to  Customer  in  Store— Liability  of  Proprietor— Bukdkn 
of  Proof. — In  an  action  by  a  customer  against  a  storekeeper  tor 
personal  injuries  in  stepping  into  an  open  trap-door  in  the  reai  of 
the  store,  upon  leaving  the  toilet  used  only  by  employees,  the  buraen 
is  upon  the  customer  to  show  the  breach  by  the  defendant  of  a 
duty  owing  to  her.     (Corbett  v.  Spanos,  200.) 

23.  Duty  of  Store  Proprietor  to  Customer. — The  keeper  of  a  pnblie 

place  of  business  is  bound  to  keep  his  premises  and  the  passage- 
ways to  and  from  it  in  safe  condition,  and  use  ordinary  care  to 
avoid  accidents  or  injury  to  those  properly  entering  upon  his  prem- 
ises on  business;  but  this  rule  only  applies  to  such  parts  of  the 
building  as  are  a  part  of  or  used  to  gain  access  to,  or  constitute 
a  passageway  to  and  from  the  business  portion  of  the  building, 
and  not  to  such  parts  of  the  building  as  are  used  for  the  private 
purposes  of  the  owner,  unless  the  party  injured  has  been  induced 
by  the  invitation  or  allurement  of  the  owner,  express  or  implied^ 
to  enter  therein.     (Id.) 

24.  Use  of  Employees'  Toilet  —  Evidence  —  Inferxncb  of  General 

Invitation  or  Inducement. — ^An  inference  of  a  general  invitation 
or  inducement  by  the  proprietor  of  a  store  to  use  the  employees' 
toilet  in  the  rear  of  the  store  cannot  be  legitimately  drawn  from 
the  single  instance  of  its  use  by  a  customer  by  permission  of  one 
of  the  employees.  (Id.) 
£5.  PiY  op  Stcrekeeper  to  Licensee. — The  only  duty  of  a  pro- 
prietor of  a  store  to  a  mere  licensee,  when  in  that  portion  of  the 
preiniBcs   nut   custuinarily   used   by  the  pubUC|  and   to  which   the 
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licensee  is  not  expressly  or  impliedly  invited,  It  to  avoid  doing 
anj  willfal  or  wanton  injury  to  such  licensee.     (Id.) 

26.  Violation  of  Ordinancb  —  Negugenck  —  Customer  not  Within 

Protective  Terms. — The  violation  by  a  storekeeper  of  an  ordinance 
prohibiting  for  fire  protection  covering  of  stairways  with  per- 
manent flooring  is  not  negligence  as  to  customer  injured  by  falling 
through  trap-door  in  flooring,  since  she  does  not  come  within  the 
class  the  ordinance  was  designed  to  protect.     (Id.) 

27.  CoLusioN  Between  Automobile  and  Taxicab — Confuct  of  Evi- 
DENC?»— Findings  Conclusive  on  Appeal.— In  an  action  for  dam- 
ages resulting  from  a  collision  between  an  automobile  and  taxicab, 
where  the  evidence  is  conflicting  and  contradictory  as  to  whether 
the  collision  was  due  to  the  negligence  of  the  driver  of  the  taxicab 
or  to  the  defendant,  the  findings  of  the  trial  court  will  not  be  dis- 
turbed on  appeal.     (White  ▼.  Western  Fish  Co.,  261.) 

28.  Damages — Confuct  of  Evidence— Question  for  Trial  Court.— 

Where  the  testimony  as  to  damages  is  conflicting,  the  amount  to 
be  awarded  is  a  question  for  the  determination  of  the  trial  court. 
(Id.) 

29.  Action  fob  Loss  of  Property — ^Fire  from  Locomotive — Evidence 
— Burden  of  Proof. — In  an  action  against  a  railroad  company  for 
damages  for  loss  of  property  from  flre  set  by  one  of  its  locomo- 
tives, the  gist  of  the  action  is  negligence,  and  the  burden  of  proof 
is  upon  the  plaintiff.     (Reuter  v.  San  Pedro  etc.  B.  B.  Co.,  277.) 

80.  Railroad  Corporations  —  Liabiutt  for  1«^res. — ^A  railroad  com- 
pany is  not  an  insurer  at  all  events  against  the  consequences  of  fire 
set  by  its  locomotives,  but  it  is  only  liable  for  fires  negligently 
eaused  by  it,  and  the  facts  upon  which  the  liability  rests  cannot  be 
established  by  mere  conjecture  but  must  be  proved  by  satisfactory 
evidence.     (Id.) 

31.  Appeal — Scope  of  Review. — In  an  action  against  a  railroad  com- 
pany for  damages  for  loss  of  property  by  fire  negligently  set  by 
one  of  its  engines,  the  appellate  court  cannot,  on  appeal  from 
the  judgment,  take  the  place  of  the  trial  court  for  the  purpose  of 
determining  whether  the  findings  are  supported  by  a  preponderance 
of  the  evidence,  but  will  consider  the  evidence  solely  for  the  purpose 
of  determining  whether  or  not  the  essential  findings  of  fact  are 
supported  by  satisfactory  evidence  tending  substantially  to  estab- 
lish the  facts  as  found.     (Id.) 

82.  Negligence  of  Defendant — Findings  Supported  by  Evidence. — 
In  this  action  against  a  railroad  company  for  damages  for  loss 
of  property  from  fire  negligently  set,  it  is  Md  that  there  was 
satisfactory  evidence  to  support  the  findings  that  the  fire  which 
destroyed  the  property  bad  its  origin  in  fire  which  escaped  with 
the  smoke  from  the  engine  of  the  defendant,  and  that  the  fire  and 
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the  coDsequeot  damage  was  occasioned  hj  eareless  and  negligent 
management  of  the  engine.     (Id.) 

33.  Injury  to  Hospital  Patient  —  Carelessness  of  Nurses  —  Evi- 
dence— Dibected  Verdict  for  Defendant. — In  an  action  against 
a  hospital  corporation  for  injuries  sustained  hj  a  pay  patient 
through  the  negligence  of  nurses  employed  by  the  corporation  the 
court  correctly  directed  a  verdict  for  defendant  where  it  was  shown 
that  the  hospital  was  not  formed  for  pecuniary  profit,  that  no  profit 
was  in  fact  made,  and  no  evidence  was  offered  to  show  that  defend- 
ant was  negligent  in  employing  incompetent  nurses.  (Burdell  v. 
8t.  Luke's  HospiUl,  310.) 

84.  Collision  at  Railroad  Crossing  —  Excessivx  Speed  of  Train — 
Question  for  Jury. — In  an  action  by  a  passenger  in  an  auto  stage 
for  personal  injuries  received  from  a  collision  with  a  freight  train 
at  a  point  where  the  highway  crossed  the  railroad  track,  the  ques- 
tion whether  thirty  miles  an  hour  was  an  excessive  rate  of  speed 
for  the  train  when  approaching  the  crossing  was  for  the  jury. 
(Ellis  V.  Central  California  Trac.  Co.,  890.) 

85.  Signal  of  Approach  of  Train — Question  for  Jury. — In  such  an 
action,  the  question  whether  the  train  sounded  or  gave  any  warning 
of  its  approach  to  the  crossing  was  for  the  jury.     (Id.) 

36.  Pleading — Sufficiency  of  Complaint. — In  such  an  action,  the  com- 
plaint states  a  cause  of  action  where  after  alleging  that  the  auto  in 
which  plaintiff  was  riding  was  a  public  conveyance,  and  after  de- 
scribing the  crossing,  it  averred  the  defendant  ran  one  of  its  trains 
across  the  highway  in  a  negligent  manner  and  at  negligent  speed, 
without  giving  any  signals,  so  that  plaintiff,  while  traveling  with 
due  care,  was  injured.     (Id.) 

87.  Contributory  Negligence — Pleading  and  Evidence. — In  an  action 

for  personal  injuries,  contributory  negligence  is  a  defense    which 
may  be  set  up,  and  if  set  up,  must  be  supported  by  defendant.     (Id.) 

88.  Ownership  of  Auto — Immaterial  Averment. — In  such  an  action, 

it  is  not  necessary  that  the  complaint  should  show  who  was  the  owner 
or  driver  of  the  auto  at  the  time  of  the  collision.     (Id.) 

89.  Due  Caee — Negligent  Operation  of  Train — Proper  Allegations. 

In  such  an  action,  allegations  in  the  complaint  that  plaintiff  was 
traveling  with  due  care  and  that  defendant  ran  its  train  across 
the  crossing  in  a  negligent  manner  and  at  negligent  speed  are  not 
improper,  as  mere  conclusions  of  law.  (Id.) 
40.  Injury  to  Passenger  in  Auto  Stage — Negligence  of  Driver  not 
Imputable  to  Passenger — Lack  of  Control. — In  such  an  action, 
assuming  that  the  driver  of  the  auto  stage  was  negligent,  and  that 
his  negligence  concurring  with  that  of  the  railroad  company  brought 
about  the  collision  and  its  results,  the  plaintiff  cannot  be  charged 
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with  such  negligence,  having  no  authority  or  control  over  the  driver. 
(Id.) 

41.  Conduct  of  Passengkb  upon  Observation   of  Dangebt— Lack  o» 

Neguoence. — In  such  action,  the  passenger  cannot  be  charged  with 
negligence  because  on  seeing  the  approach  of  the  train  he  jumped 
from  his  seat  on  the  side  door  of  the  stage  into  the  middle  of  the  car 
and  held  on  to  the  front  seat.     (Id.) 

42.  Person  in  Great  Peril  —  Care. — A   person   in  great   peril   when 

immediate  action  is  necessary  to  avoid  it  is  not  required  to  exercise 
all  that  presence  of  mind  and  carefulness  which  are  justly  required 
of  a  careful  and  prudent  man  under  ordinary  circumstances.     (Id.) 

43.  Approach  of  Railroad  Crossing — Duty  of  Traveler. — It  is  the 

duty  of  a  traveler  on  a  highway  approaching  a  railroad  crossing 
to  use  ordinary  care  in  securing  a  time  and  place  to  stop,  look,  and 
listen  for  coming  trains,  and  he  is  negligent  if  he  merely  looks  or 
listens,  believing  the  people  in  charge  of  the  train  will  ring  the 
bell  or  sound  the  whistle.     (Id.) 

44.  Evidence — Acts  of  Other  Passenger. — In  such  an  action,  the 
court  properly  refused  t6  strike  out  on  defendant's  motion  the  an- 
swer given  by  another  passenger  that  he  did  not  watch  or  notice 
other  passengers  and  that  he  could  see  those  in  front  of  him  glanc- 
ing up  and  down  the  track,  as  the  driver  did.     (Id.) 

45.  Conflict  of  Evidence  —  Proof  Beyond  Preponderance  —  £^RRONB- 

ous  Instruction. — In  such  an  action,  where  the  evidence  is  con- 
tradictory, an  instruction  requiring  proof  beyond  the  preponderance 
of  the  evidence  is  erroneous.     (Id.) 

46.  Amount  of  Verdict — Instruction. — In  such  an  action,  an  instruc- 

tion that  if  plaintiff  was  injured  as  described,  the  jury  should 
render  a  verdict  for  full  amount  of  "damages,"  not  exceeding  the 
amount  prayed  for,  is  not  erroneous,  as  an  unqualified  direction  to 
return  a  verdict  for  the  full  amount.     (Id.) 

47.  Drowning  of  Child  in  Cemetery  Reservoir  —  Pleading  —  Rights 
OF  Lot  Owners  and  Publio — Surplusage. — In  an  action  to  recover 
damages  for  the  death  of  child  by  drowning  in  a  reservoir  main- 
tained by  defendant  in  its  cemetery,  where  children  were  permitted 
freely  and  without  hindrance  to  go  and  come,  allegations  as  to  the 
rights  of  lot  owners  and  visitors,  and  as  to  the  right  of  the  public 
to  use  a  certain  roadway  for  the  purpose  of  passing  through  the 
cemetery,  were  surplusage.  (Polk  v.  Laurel  Hill  Cemetery  Assn., 
624.) 

48.  Excavation  Adjoining  Highway  —  Insufficient  Allegation. — In 

such  an  action,  an  allegation  in  the  complaint  that  in  a  prominent 
place  in  the  cemetery  and  "immediately  alongside"  one  of  the  drive- 
ways therein,  and  only  a  short  distance  from  a  certain  entrance  to 
the  cemetery,  the  defendant  dug,  excavated,  and  constructed  and 
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■till  maintains  in  a  prominent  place  a  large  reserroir  for  tke  hold- 
ing of  water,  does  not  bring  the  ease  within  the  elass  where  an  ez- 
eavation  has  been  dug  or  maintained  "adjoining  a  highwaj"  into 
which  a  traveler  on  the  highway,  where  he  had  the  right  to  bOf  had 
accidentally  fallen.     (Id.) 

49.  Rule  of  Turntabli  Casks. — Where  dangerous  and  attractiye  ma- 

chinery is  maintained  ungtiarded  and  exposed  to  the  observation 
and  temptation  of  little  children,  the  natural  allurements  of  which 
will  tempt  them  to  go  about  or  upon,  and  against  the  danger  of 
which  action  their  immature  judgment  interposes  no  warning  or 
defense,  the  conduct  of  the  party  in  so  maintaining  such  machinery 
involves  an  act  of  negligence  for  which  he  is  liable  in  damages 
where  a  child  of  the  above  description,  having  gone  upon  or  played 
about  and  with  the  machinery,  is  thereby  injured,  notwithstanding 
that  the  child  so  injured  is  a  trespasser  upon  the  land  upon  which 
the  machinery  is  maintained.     (Id.) 

50.  Qualification  or  Ruli.— The  rule  is  to  be  understood  with  the 

qualification  that  the  dangers  of  the  machinery,  although  novel  and 
attractive  to  the  immature  mind  of  a  child,  can  be  fully  or  euffi- 
eiently  guarded  to  protect  against  injury  without  destroying  its  use* 
fulness  for  the  purpose  for  which  it  is  maintained.     (Id.) 

51.  Gknkral  Invitation  to  Visit  Cemstkbt — ^Bioht  or  Childrbn  to 

UsB  AS  Playgbound  not  Included. — A  permissive  general  invita- 
tion to  visit  a  cemetery,  not  abandoned,  but  parked  and  having  drive- 
ways, does  not  include  the  granting  of  a  privilege  to  ehildren  to 
make  a  playground  of  the  place.     (Id.) 

52.  Knowledge  or  Use  or  Cemetebt  as  Playgbound— Liobnsxbs. — 

Mere  knowledge  by  a  cemetery  association  that  children  habitually 
went  into  the  eemetery  and  therein  indulged  in  their  childish  sports 
would  make  the  children  at  most  mere  licensees,  to  whom  the  asso- 
ciation owed  no  duty  or  obligation.     (Id.) 

53.  Nonliability  Undeb  Rule  or  Tubntabuk  Cases. — A.  eemetery  as- 

sociation maintaining  an  unguarded  reservoir  alongside  a  driveway 
near  an  entrance  to  the  cemetery  is  not  liable,  under  the  rule  of  the 
turntable  cases,  for  the  drowning  of  a  child  of  the  age  of  eight 
years.     (Id.) 

54.  Collision  With  Automobile  or  Exposition  CbiiPANY — Injuby  to 

Pedestrian  —  Negugence  or  Supebintbndent  or  Gbounds  —  Evi- 
dence— Use  on  Fbivate  Business. — An  exposition  company  can- 
not be  held  liable  for  damages  for  personal  injuries  received  by  a 
pedestrian  from  a  collision  with  an  automobile  owned  by  the  com- 
pany and  negligently  driven  by  its  superintendent  of  grounds, 
where  at  the  time  of  the  accident  the  superintendent  was  on  his 
way  home  from  work,  wl.crc  the  inachine  remained  until  taken  to 
the  grounds,  where  it  was  kept  nights.  (Mauchle  T.  P«  P.  Int. 
Exp.  Co.,  715.) 
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NEGLIGENCE  (Continued). 

66,  Motor  Vkhicli  Law — Keeping  to  Right — Construotiok  op  Stat- 
OTE. — The  proTislon  of  the  motor  vehicle  law  (Stats.  1913,  p.  648) 
that  tlie  person  in  control  of  any  vehicle  moving  slowly  along  and 
upon  any  public  highway  shall  keep  such  vehicle  as  closely  as  prac- 
ticable to  the  right-hand  boundary  of  the  highway,  allowing  more 
swiftly  moving  vehicles  reasonable  free  passage  to  the  left,  is  elas- 
tic, and  does  not  attempt  to  lay  down  a  definite  and  rigid  rule  as 
to  the  distance  which  the  slowly  moving  vehicle  must  keep  from 
the  curb.     (Id.) 

56.  Evidence — Distrust  op  Falsi  Witness — Instruction.— The  fail- 
ure  to  instruct  the  jury  that  a  witness  false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  others  is  not  error  where  the  instruc- 
tion is  not  requested.     (Id.) 
See  Accident  Insurance,  L 

NEGOTIABLE  INSTRUMENTS.    See  Promissory  Notes. 

NEW  TRIAL. 

1.  Ordeb  Granting  New  Trial — EtooNxous  Reason — Appeal — Scope 

OP  Review. — Where  a  motion  for  a  new  trial  is  based  upon  several 
grounds,  and  the  reason  for  granting  the  motion  is  erroneous,  the 
appellate  court  is  not  concluded  by  such  reason,  but  may  examine 
the  record  to  determine  if  the  new  trial  should  have  been  granted 
on  any  of  the  grounds  set  forth  in  the  notice  of  intention,  except 
as  to  tlie  sufficiency  of  the  evidence,  where  it  is  conflicting.  (Yaleur- 
tine  V.  Hayes,  42.) 

2.  Order  Granting  Neav  Trial  —  Reasons  not  Specipikd  —  Ruu  on 
Appeal. — Where  a  new  trial  is  granted  without  specifying  reasons, 
if  there  is  any  good  reason  contained  in  the  notice  of  motion,  the 
order  will  not  be  disturbed  on  appeaL     (Mora  ▼.  Favilla,  164.) 

3.  Newly  Discovered  Evidence  —  Denial  op  Motion  —  Appeal. — An 
adverse  ruling  on  a  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  disturbed  on  appeal,  in  the  absence 
of  a  plain  showing  of  abuse  of  the  power  of  the  court.  (Nave  v. 
Graham,  332.) 

See  Criminal  Law,  48;  Negligence,  2,  19. 

NONSUIT.    See  Attachment,  3,  4;  Condemnation  of  Land,  6. 

NOTICE.  See  Attorney  at  Law,  1;  Judgments,  16;  Leases,  13-15; 
Mechanics'  Liens,  4,  7;  Sales,  6,  8;  Street  Law,  18,  25,  26; 
Unlawful  Detainer,  10. 


NUISANCES.    See  Red-light  Abatement  Aet,  L 
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OFFICES  AND  OFFICERS.    See  Municipal  Corporations,  2-«;  Publia 

Officers. 

ORDER  TO  SHOW  CAUSE.    See  Judgments,  7. 

ORDINANCES. 

Municipal  Corporations — Oroinancs  Pbohibitino  Washing  of  Side- 
walks Between  Certain  Hours — Purpose. — An  ordinance  of  the 
city  and  countj  of  San  Francisco  making  it  unlawful  to  wash  a 
sidc\\-alk  between  the  hours  of  8  A.  M.  and  6  P.  M.  was  designed 
principally  to  protect  people  upon  the  streets  from  the  inconve- 
nience or  danger  of  wet  and  slippery  sidewalks,  rather  than  to  con- 
serve the  water  supply  of  the  city.  (Mora  v.  Favilla,  164.) 
See  Negligence,  18,  19,  26. 

pare:nt  and  child. 

1.  Award  or  Custody  to  Onb  Parent— 0thi!r  Patient  not  Liabt.r 

for  Support. — Where  by  a  decree  of  divorce  the  custody  of  the 
minor  children  of  the  parties  is  awarded  to  one  of  the  parents, 
without  charging  upon  the  other  parent  the  support  of  such  chil- 
dren, the  parent  to  whose  custody  the  children  are  so  awarded  is, 
under  the  terms  of  section  196  of  the  Civil  Code,  alone  liable  for 
their  support,  and  the  parent  not  entitled  to  the  custody  of  the 
minors  is  relieved  of  that  duty.     (In  re  Perry,  189.) 

2.  Omission  to  Provide  for  Minor  Child  —  Unwarranted  Commit- 

ment.— Where  in  an  action  for  divorce  the  custody  of  the  minor 
cbililrcn  of  the  parties  was  awarded  to  the  mother,  but  no  provision 
was  made  in  the  decree  for  their  support,  an  order  holding  the 
husband  to  answer  in  the  superior  court  for  the  alleged  violation 
of  section  270  of  the  Penal  Code,  and  tbe  conmiitment  thereupon 
issued,  are  void  and  of  no  legal  force.     (Id.) 

PARTIES. 

Pleading — Action  Against  Wife. — Under  the  provisions  of  section  370 
of  the  Code  of  Civil  Procedure,  it  is  not  sufficient  to  merely  name 
the  husband  as  a  party  defendant  in  an  action  against  his  wife,  but 
he  must  also  be  served  with  summons.     (Fassio  v.  Woolfrey,  754.) 
See  Deeds,  7;  Joinder;  Partition,  1;  Unlawful  Detainer,  6i. 

PARTITION. 

Personal  Monet  Judgment  —  Jurisdiction. — In  an  action  in  parti- 
tion, where  the  complaint  alleged  that  one  of  the  defendants  had 
acquired  an  undivided  two-thirds  interest  in  the  property  from  his 
codefendants  with  full  knowledge  that  plaintiff  had  a  claim  against 
said  codefendants  for  money  advanced  by  plaintiff  upon  their  part 
of  the  purchase  price,  such  codefendants  were  proper,  if  not  neces- 
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PAETITION  (Continued). 

BBTj,  parties  to  the  action,  and  their  disclaimer  filed  in  the  action 
did  not  prevent  the  court  from  rendering  a  personal  judgment 
against  them  in  favor  of  plaintiff  for  the  amount  of  such  advance- 
ment    (Donnellj  ▼.  Wetzel,  741.) 

PAUPERS.    See  Costs,  8. 

PATMENT.    See  Promissory  Notes,  8. 

PERMITa    See  Street  Law,  «• 

PHYSICIANS  AND  SURGEONS.    See  Negligence,  20,  21, 

PLEADING. 

!•  Omission  of  Prater— Relief. — In  view  of  the  provisions  of  section 
580  of  the  Code  of  C^vil  Procedure,  the  plaintiff  in  an  action  may 
have  some  relief  although  the  complaint  omits  the  prayer  therefor 
as  required  by  section  426  of  such  code,  where  issue  has  been  raised 
by  answer.     (Hoffman  ▼.  Pacific  Coast  Const.  Co.,  125.) 

2.  Amendment  of  Complaint  —  Supplying  of  Prayer.  —  The  prayer 
to  a  complaint,  when  omitted,  may  be  amended  or  supplied  to  eon- 
form  to  the  eause  of  action  stated  in  the  complaint     (Id.) 

8.  Attachment — Complaint  Omitting  Prayer. — ^A  complaint  in  an 
action  for  money,  although  containing  no  prayer  for  relief,  is  suffi* 
cient  as  a  basis  for  a  writ  of  attachment,  where  the  pleading  is 
accompanied  by  the  afiidavit  and  undertaking  required  by  the 
statute,  notwithstanding  in  its  then  form,  no  answer  having  been 
filed,  a  judgment  could  not  be  legally  entered.     (Id.) 

4.  Actions  for  Injuries  to  Person  and  Property — Joinder  in  Same 
Complaint. — In  view  of  section  427  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1915,  a  cause  of  action  for  damages  to  prop- 
erty and  a  cause  of  action  for  injury  to  healtli  may  be  joined  in  the 
same  complaint,  where  both  grow  out  of  and  are  the  direct  result 
of  the  same  tort.     (Weisshand  ▼.  CSty  of  Petaluma,  296.) 

5.  Action   for  Damages  and  Injunction — Joinder. — It  is  not   im- 

proper to  unite  a  cause  of  action  for  damages  with  a  cause  of  action 
for  injunctive  relief.     (Id.) 

6.  Action  for  Medical  Service — Single  Cause  of  AonoN. — A  com- 

plaint in  an  action  by  a  physician  for  services,  which  include  the 
claims  of  two  other  physicians  for  services  performed  with  the 
defendant's  consent,  states  but  a  single  cause  of  action  in  favor 
of  the  plaintiff,  where  it  is  alleged  that  the  charges  of  the  latter 
were  made  against  the  plaintiff  personally  and  formed  part  of  his 
account.     (Myers  v.  Canepa,  558.) 

7.  Sufficiency  of  Pleading. — If  a  com  pin  tnt  «tateR  a  canse  of  action 
sufficient  as  against  a  general  demurrer  tu  su^ttain  the  relief  actually 
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PLEADING  (Oontinued). 

given  in  the  judgment,  it  will  not  be  held  iomlld  beeante  It  also 
states  facts  authorizing  other  relief,     (Zueeo  t.  FaruUo,  562.) 
8.  Obdsb  Sustaining  Demurbeb — Silenoi  as  to  Amendment — Judg- 
ment.— An  omission  in  an  order  sustaining  a  demurrer  to  a  com- 
plaint to  saj  anything  about  leave  to  amend  does  not  prevent  judg- 
ment from  being  entered.     (Kjdd  v.  San  Francisco,  598.) 
See  Appeal,  19,  20;   Bonds,  2,  8;   Chattel  Mortgages,  1;   Oon- 
demnation  of  Land,  2;  C6n tracts,  4,  20;  Criminal  Law,  5-8; 
Easements  1-3;  Joinder;  Negligence,  17,  86-39,  47|  48;  Sales, 
9;  Slander,  1,  2;  Unlawful  Detainer,  2,  6,  9,  11. 

PLEDGE. 

Pbomissort  Note  —  Wrongful  Hetentioh  —  AonoN  foe  Value  —  En- 
DENCE. — In  an  action  to  recover  the  reasonable  value  of  a  eoUateral 
note  wrongfuUj  retained,  the  plaintiff  cannot  recover  where  the 
evidence  shows  an  agreement  that  the  defendant  was  to  hold  the 
note  until  plaintiff's  principal  note  was  paid,  and  that  the  payment 
had  not  been  made.  (Van  Hagen  t.  First  State  Bank  of  do  via, 
141.) 

POLICE  OFFICEBa    See  Municipal  CorporationB,  2-5. 

POSSESSION.    See  Chattel  Mortgages,  2;  Fraudulent  Conveyanees,  1« 

PBESCBIPTION.    See  Waters  and  Water  Bights,  1,  2. 

See  Appeal,  7,  17,  18,  23;  Brokers,  7;  Criminal  Law,  84;  Husband 
and  Wife,  1;  Negligence,  8,  9,  12;  Statutory  Construetiony  1,  2. 

PBIVILEGED  COMMUNICATIONS.    See  Evidence,  4. 

PBOBATION.    See  Criminal  Law,  11. 

PBOMISSOBY  NOTES. 

1.  ThBEAT  of   CftlMINAL   PROSECUTION— PUBLIO   POUOT— VoiD   TnSTEU- 

MENT. — A  promissory  note  obtained  bj  threats  of  criminal  prose- 
cution for  embezzlement  is  against  public  policy  and  void.  (Mer- 
chants' Coll.  Agency  t.  Boantree,  88.) 

2.  Action  on  Pbomissort  Note— Evidenc©— Manner  of  Payment— 

Letter  of  Third  Party  Inadmissible. — In  an  action  on  a  note 
indorsed  and  transferred  to  plaintiff  by  defendant  in  consideration 
of  the  transfer  to  the  latter  of  an  option  to  purchase  real  property 
owned  by  plaintiff  and  a  third  party,  a  letter  written  by  such  third 
party  to  defendant  stating  that  the  note  was  to  be  paid  from  the 
sale  of  stociL  of  a  corporation  to  be  organized  for  the  disposal  of  tht 
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PROMISSORY  NOTES  (Continaed). 

property  was  not  admissible  bs  against  plaintiff,  the  note  being 
plaintiff's  property.     (Vandelinder  v.  Roberts,  404.) 

8.  Time  or  Payment— Parol  Evidence. — Where  a  promissory  note  is 
by  its  terms  made  payable  on  a  certain  date,  parol  evidence  is  in* 
admissible  in  an  action  on  the  note  to  show  that  it  was  not  to  be 
paid  until  judgment  was  recovered  in  a  certain  pending  action* 
(Pringle  v.  Aston,  409.) 

4.  Nbqotiaole  Instruments — NonoE  of  Protest  by  Mailing — State- 

ment IN  CEBTiricATX  OF  PROTEST. — Where  a  notice  of  protest  of 
a  promissory  note  is  given  by  mail,  the  provisions  of  subdivision 
8  of  section  3144  of  the  Civil  Code  must  be  followed,  which  permits 
the  mailing  to  residence  alone,  and  a  protest  which  recites  that 
notice  was  mailed  to  the  office  of  the  indorser  is  not  prima  facie 
evidence  of  the  matters  stated  therein  as  declared  by  section  795 
of  the  Political  Code.     (Whitcomb  v.  Huse,  248.) 

5.  Action  on  Promissory  Note  —  Lack  of  Consideration  —  Fraud — 

Sufficiency  of  Evidence. — In  this  action  by  the  assignee  of  a 
promissory  note  executed  to  a  corporation  in  payment  for  stock, 
it  is  held  the  evidence  supports  the  finding  that  there  was  no  con* 
sideration  for  the  note,  and  that  it  was  obtained  by  the  corporation 
through  fraudulent  representations.     (Burns  v.  Bauer,  251.) 

d.  Note  Procured  by  Fraud  —  Action  by  Assignee  —  Innocent 
HOLDER^BURDEN  OF  PROOF. — In  an  action  by  the  assignee  of  a 
corporation  on  a  note  given  in  payment  for  its  stock,  and  procured 
from  the  maker  by  fraud  and  misrepresentations,  the  burden  is 
upon  the  assignee  to  prove  he  is  an  innocent  holder.     (Id.) 

J.  Action  on  Promissory  Note — Interest — Rate  in  Excess  of  I^mi- 
TATiON  OF  Personal  Property  Broker's  Act— When  Allowable. 
In  an  action  on  a  promissory  note  bearing  interest  at  the  rate  of 
five  per  cent  per  month,  interest  is  to  be  calculated  at  such  rate  in 
the  judgment,  where  the  note  is  unsecured  and  no  showing  made 
that  the  plaintiff  was  a  personal  property  broker.  (Davidson  t. 
Rafael,  258.) 

8.  Husband  and  Wife — ^Deed  to  Wife — Note  of  Wife  to  Husband's 
Creditor— Sufficiency  of  Considebation. — Where  a  husband,  upon 
being  told  that  he  was  about  to  die,  made  a  deed  of  all  his  prop- 
erty to  his  wifo,  and  the  wife  at  the  same  time  and  at  her  hus- 
band's request  signed  a  note  to  a  person  to  whom  the  husband  was 
indebted  for  money  loaned,  the  advantage  gained  by  the  wife  in  not 
having  to  probate  the  estate,  and  the  disadvantage  of  the  creditor 
in  not  being  able  to  collect  his  debt  out  of  the  estate,  constituted 
a  sufficient  consideration  for  the  note.     (Molloy  v.  Pierson,  486.) 

9.  Delivery  —  Presumption  from   Possession.  —  A   promissory   note 

found  in  the  possession  of  the  payee  will  be  presumed  to  have  been 
delivered  to  him  upon  its  date.     (Id.) 

See  Contracts,  85;  Pledge,  1. 

•TOsLAvp^— M 


Digiti 


zed  by  Google 


8S2  Public  Officers. 

PUBLIC  OFFICERS. 

1.  Copyists  in  Recorder's  Office — Compensation— Words  Actually 
Copied. — Copyists  in  the  office  of  the  countj  recorder  are  entitled 
to  be  paid  onlj  for  the  words  actually  copied  by  them  into  the  books 
of  record,  and  are  not  entitled  to  compensation  for  the  words  con- 
tained in  the  printed  forms  in  such  books.  (Frame  t.  Barnum, 
411.) 

2.  Warrant  for  Claim — Presentation  to  Supersedeas  for  Allow- 
ance— Condition  Precedent. — A  claim  for  compensation  for  ser- 
vices as  copyist  in  the  recorder's  office  must  be  presented  to  and 
allowed  by  the  board  of  supervisors  before  the  county  auditor  is 
authorized  to  draw  his  warrant  for  its  payment.     (Id.) 

8.  District  Attorney — Authority  to  Employ  Detectives. — ^Under 
section  4307,  subdivision  2,  of  the  Political  Code,  a  district  attor- 
ney is  authorized  to  employ  detectives  at  the  expense  of  the  county, 
when  necessary  for  the  detection  of  persons  guilty  of  crimes  or  to 
obtain  evidence  of  their  guilt.     (Thiel  D.  Co.  v.  Tuolumne  Co.,  423.) 

4.  Compensation  for  Detective  Services — Presentation  of  Claim — 
Procedure  upon  Rejection. — A  claim  for  detective  services  per- 
formed by  a  county  at  the  request  of  the  district  attorney  must  be 
presented  to  the  board  of  supervisors,  and  if  it  be  rejected,  the 
claimant  may  bring  his  action  as  provided  by  section  4078  of  the 
Political  Code.     (Id.) 

6.  Claims  Against  Counties — Action  by  Boards  of  Supervisors — 
When  not  Final. — Where  a  claim  has  been  allowed  in  full  by  the 
board  of  supervisors,  if  it  be  within  the  jurisdiction  of  such  tribunal, 
it  can  only  be  attacked  by  a  suit  in  equity  on  the  ground  of  fraud. 
If  it  be  apparent  that  the  board  has  exceeded  its  jurisdiction  in 
the  allowance  of  the  claim,  the  order  may  be  nullified  through  an 
action  brought  in  court,  or  such  order  may  be  disregarded  and 
treated  as  nugatory  by  any  officer  who  is  called  upon  to  give  effect 
to  the  invalid  determination  of  the  board.  If,  however,  a  claim 
within  the  power  of  the  board  to  allow  has  been  rejected,  or  allowed 
only  in  part,  the  decision  of  the  board  is  not  final,  but  by  virtue  of 
the  statute  the  claimant  may  bring  his  action  at  law  and  establish 
his  claim  against  the  county  as  fully  and  effectively  as  it  could  be 
by  a  favorable  order  of  the  board  in  the  first  instance.     (Id.) 

6.  Municipal  Corporations— San  Francisco  Board  of  Firb  Commis- 
sioners and  Secretary — Civil  Service. — ^Under  the  charter  of  the 
city  and  counfy  of  San  Francisco,  the  words  "fire  department"  as 
employed  in  the  civil  service  section  of  the  charter  are  not  intended 
to  embrace  the  board  of  fire  commissioners  nor  the  secretbry  thereof, 
and  therefore  such  secretary  does  not  come  under  the  protection  of 
section  12  of  article  XIII  providing  that  no  person  employed  in  the 
classified  civil  service  shall  be  removed  or  discharged,  except  for 
canse.  upon  written  chnrires  and  after  an  opportunity  to  be  heard 
in  his  own  defense.     (McCarthy  v.  Board  of  Fire  Commzs.,  405.) 
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PUBLIC  OPFICERS  (Continued). 

7.  Compensation  of  Sheriff  of  Los  Angeles  County — Deuverino 
Persons  to  State  Institutions—County  Money. — The  sheriflP  of 
the  county  of  Los  Angeles  is  not  entitled  to  retain  for  his  own  use 
moneys  received  by  him  from  the  state,  under  sections  4175  and 
4176  of  the  Political  Code,  for  delivering  prisoners  and  insane  per- 
sons to  state  institutions,  but  he  is  required  to  turn  the  same  into 
the  county  treasury,  since  the  ordinance  of  the  board  of  super- 
visors of  such  county  fixing  the  compensation  of  such  officer,  passed 
under  the  power  granted  by  the  freeholder's  charter  of  that  county, 
is  the  measure  of  the  right  to  compensation.  (County  of  Los 
Angeles  v.  Cline,  607.) 
See  Counties,  1. 

PUBLIC  USE.    See  Street  Law,  19-22. 

PUBLIC  UTILITIES  ACT.    See  Contracts,  2;  Street  Law,  8. 

QUIETING  TITLE.     See  Ejectment,  2,  4. 

RAILROADS.    See  Negligence,  29,  80. 

RECEIVERS. 

Appointment  upon  Ex  Parte  Application  •— Pailuri  to  Require 
Bond — Void  Order. — An  order  appointing  a  receiver  in  an  action 
for  the  foreclosure  of  a  mortgage  without  requiring  the  under- 
taking provided  by  section  566  of  the  Code  of  CSvil  Procedure 
is  void,  notwithstanding  the  default  of  the  defendants,  where  there 
were  no  allegations  in  the  complaint  upon  which  a  receiver  could 
have  been  appointed,  and  no  notice  given  the  defendants  of  the 
application  for  the  appointment.  (Van  Alen  t.  Superior  Court, 
696.) 

RECLAMATION  DISTRICTS. 

1.  Entry  op  Credit  on  Assessment — Mandamus — Essentials. — ^To 
entitle  land  owners  to  mandamus  to  compel  entry  of  a  credit  on  a 
reclamation  district  assessment  declared  invalid  after  payment  of 
the  assessment,  it  is  incumbent  upon  them  to  show  that  thry  are 
injured  by  failure  to  so  credit  their  land.  (Spurrier  t.  Neumiller, 
683.) 

2.  Advantage  Over  Other  Land  Owners  —  Mandamus. — Mandamua 

will  not  lie  at  the  instance  of  land  owners  to  compel  the  entry  of 
a  credit  on  an  invalid  assessment,  where  it  appears  that,  if  the  writ 
were  granted,  they  would  gain  an  advantage  over  other  land  owners 
who  hnve  already  been  charged  with  an  excess  amount  to  equalize 
the  burden.     (Id.) 
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RECLAMATION  DISTRICTS  (Continued). 

8.  Interest  on  Payments — Insufficient  Ground  foe  Wbtt. — ^Wber« 
land  owners  have  been  given  credit  on  an  invalid  reclamation  dis- 
trict assessment,  and  thej  did  not  demand  or  claim  interest,  thej 
are  not  entitled  to  the  writ  because  interest  was  disregarded.     (Id.) 

4.  Land  Owners,  When  not  Entitled  to  CHedit. — Section  3466H  ot 

the  Political  Code,  in  its  original  form,  does  not  entitle  land  ownera 
to  reimbursement  where  the  payments  were  made  by  former 
owners,  and  no  showing  is  made  that  they  expended  anything  there- 
for or  incurred  liability  in  consequence  thereof.     (Id«) 

5.  Change  of  Pouct  of  Reassessments — Code  Amendment — Con- 

stitutional Law. — ^Tbe  legislature  in  amending  section  3466  V^  of 
tbe  Political  Code  (Stats.  1911,  p.  647)  changed  the  policy  of 
levying  reassessments  in  reclamation  districts,  but  did  not  therebj 
deprive  any  land  owners  of  any  contractual  right,  and  the  applica- 
tion of  such  amended  section  is  not  violative  of  section  10,  article 
I,  of  the  federal  constitution,  or  of  section  16,  article  I,  of  the  state 
constitution.     (Id.) 

6.  Payments  Under  Void  Assessment  —  Right  to  Credit — Manda- 

mus.— Judgment  affirmed  on  the  authority  of  Spurrier  et  aL  v. 
NewmiUer,  ete.,  ante,  p.  683.     (Krohn  v.  Reclamation  District,  818.) 

RErD-LIGHT  ABATEMENT  ACT. 

1.  Nuisance— Abatement  Under  Red-ught  Act — Dismissal  of  Pro- 
ceeding.— In  an  action  to  enjoin  the  use  of  property  for  immoral 
purposes  under  the  Red-light  Abatement  Act,  where  it  is  shown  that 
the  nuisance  had  been  abated  before  the  action  was  commenced,  the 
proceeding  will  be  dismissed.     (People  v.  DiUman,  415.) 

2.  Evidence— Explanation  of  YisiToa— Testimony  of  Poucb  Offi> 
CERS — Hearsay. — In  such  an  action,  testimony  of  police  officers,  who 
raided  the  premises,  that  a  man  found  in  the  room  of  an  inmate 
of  the  house  had  told  them  that  he  was  there  for  an  immoral  pur- 
pose was  hearsay  and  inadmissible.     (Id.) 

8.  IMPEOPEB  Corroboration. — In  such  an  action,  St  is  not  proper  to 
corroborate  the  testimony  of  a  police  officer,  by  permitting  another 
officer  to  testify  that  he  had  heard  the  testimony  and  that  it  was 
true  in  all  particulars.     (Id.) 

4.  Decree  Enjoining  Use  of  Property  fob  Immoral  Pubposbs — 
Title  N'^it  Clouded. — A  decree  under  the  Red-light  Abatement  Act 
enjoin'ng  defendants  from  using  certain  real  property  for  immoral 
purpcses,  but  not  closing  the  premises  or  ordering  the  sale  of  fumi- 
ture  or  taxing  costs,  is  not  prejudicial,  as  clouding  the  title  to  the 
property.     (Id.) 

REFORMATION  OF  INSTRUMENTS.    See  Judgments,  18. 

BEMEDIEa    8ee  Public  Offieeriy  & 


Digiti 


zed  by  Google 


Sales.  885 


BE8CISSI0N.    See  Leases,  5;  Vendor  and  Yendeei  h 
BES  JUDICATA.     See  Bonds,  4. 
BIGHT  OF  WAY.    See  Contracts,  1. 

SALES. 

1.  Breach  of  Wakkantt  —  Procreattvb  Powers  of  Stallion — Bb- 

covERT  OF  Price — Burden  of  Proof. — In  an  action  to  recover  upon 
promissory  notes  given  for  the  payment  of  a  stallion,  which  was 
0old  under  a  written  guaranty  that  he  was  a  sixty  per  cent  foal- 
getter,  and  that  if  not,  the  sellers  would  furnish  another  stallion 
upon  his  redelivery,  it  was  incumbent  upon  the  defendant,  in  order 
to  defeat  the  action  upon  the  theory  that  the  guaranty  contained 
the  real  agreement  of  the  parties,  to  show  that  the  horse  failed  to 
meet  the  procreative  requirement,  that  he  was  properly  cared  for, 
and  that  the  defendant  delivered  or  was  legally  excused  from  deliv- 
ering him  to  the  sellers  in  as  good  condition  as  when  sold.  (Edson 
T.  Mancebo,  22.) 

2.  Beturn  of  Staluon — Offer  of  Buyer — Sufficiency  of, — ^Under 

such  a  warranty,  where  the  buyer,  upon  discovery  of  the  lack  of 
potency  of  the  stallion,  offered  to  return  the  animal,  but  the  sellers 
refused  to  furnish  him  with  another  horse,  such  refusal  relieved 
the  buyer  of  an  obligation  to  do  more  than  to  offer  to  make  the 
return.  (Id.) 
8.  Timely  Offer  to  Beturn. — ^Where  such  warranty  was  not  limited 
to  one  season  and  the  buyer,  upon  discovery  of  the  lack  of  potency 
of  the  horse,  did  not  make  offer  to  return  him  until  the  early  part 
of  the  next  season,  the  offer  was  timely,  it  not  being  unreasonable 
to  try  him  another  season.     (Id.) 

4.  Action  for  Price  of  ENoinb  —  Breach  of  Warranty  —  Suffi- 
ciency OF  Evidence. — ^In  this  action  on  a  note  for  the  balance  of 
the  price  of  a  tractor  engine,  it  is  held  that  the  evidence  supports 
the  findings  that  the  engine  never  at  any  time  measured  up  to  the 
warranted  test,  that  the  defendant  never  at  any  time  uncondition- 
ally accepted  it,  and  that  the  whole  transaction  was  subject  of  con- 
troversy founded  on  repeated  complaints.  (Ventura  Mfg.  ete.  Co. 
V.  Warfield,  147.) 

5.  Breach  of  Warranty — Question  for  Jury. — In  an  r.ction  on  a 
note  for  the  balance  of  the  price  of  a  tractor  engine,  the  question 
of  breach  of  warranty,  where  the  findings  are  confiicting,  is  for  the 
jury.     (Id.) 

6.  Notice  of  Defects — ^Waiver. — The  requirement  in  a  contract  for 
the  sale  of  a  tractor  engine  that  notice  of  the  failure  of  the  engine 
to  work  properly  must  be  given  within  a  specified  time  is  waived 
by  the  cuuliiiucd  and  persistent  efforts  of  the  agents  of  the  seller, 
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SALES  (Continued). 

including  the  one  who  made  the  sale,  to  make  the  machine  work, 
after  the  expiration  of  the  time  limited.     (Id.) 

7.  Authority  of  Sale's  Agent. — Authority  of  an  agent  who  makes 

a  sale  of  a  tractor  engine  extends  to  all  such  acts  as  are  properlj 
connected  with  the  sale  and  delivery  of  the  machine,  and  does  not 
stop  when  the  proposed  vendee  first  takes  the  machine  on  trial,  but 
continues  until  the  sale  is  completed  or  the  machine  returned. 
(Td.) 

8.  Knowledgb  of  Defects — Waivee  of  Notice. — ^The  provision  in  a 

contract  of  sale  of  a  tractor  engine  that  the  purchaser  shall  give 
written  notice  to  the  seller  of  any  defects,  and  that  failure  so  to 
do  shall  constitute  a  waiver  of  breach  of  warranty,  is  waived 
where  the  agent  who  made  the  sale  is  present  at  the  trial  of  the 
machine,  and  thus  has  knowledge  of  failure  of  performance.     (Id.) 

9.  Action   for  Price  of  Engine  —  Omission  to  Plead  —  Waiver — 

Trial. — In  an  action  on  a  note  for  the  balance  of  the  price  of  a 
tractor  engine,  although  the  defendant  did  not  specially  plead  waiver 
of  condition  in  the  warranty  as  to  the  time  for  trying  out  the 
machine,  the  ease  was  not  tried  erroneously  on  the  theory  of  such 
waiver  where  the  answer  and  cross-complaint  set  out  aU  the  facts 
of  the  transaction.     (Id.) 

10.  Default  of  Vendee  —  Retaking  of  Possession  and  Resale  by 
Vendor  —  Nonliability  fob  Conversion. — A  vendor  of  personal 
property  which  had  been  delivered  to  the  vendee  under  a  conditional 
sale  contract,  which  authorized  the  vendor  to  demand  and  have  pos- 
session of  the  property  "at  any  time  before  said  sale  and  transfcrr,** 
cannot  be  held  guilty  of  conversion  in  taking  possession  of  the  prop- 
erty under  a  claim  and  delivery  action  and  thereafter  making  a 
resale  thereof,  where  the  vendee  was  in  default  and  made  no  rea- 
sonably prompt  tender  of  performance.     (Magee  ▼.  Burt,  737.) 

11.  OwNERsniP  OF  Cattle  —  Conflict  of  Evidence  —  Finding  —  Ap- 
peal.— In  an  action  to  recover  the  price  of  certain  cattle,  wherein 
the  defense  on  the  merits  was  that  the  cattle  were  purchased  by 
defendant  from  the  father  of  plaintiffs,  and  hence  defendant  was 
not  indebted  to  plaintiffs  in  any  sum,  the  finding  of  the  jury  on 
such  issue  on  conflicting  evidence  is  conclusive  on  appeaL  (Wahl 
V.  Yori,  773.) 

12.  Evidence — Contradictory  Statements  Concerning  Ownership. — 

In  such  an  action,  it  was  permissihle  to  ask  the  defendant  on  direct 
examination  to  state  conversations  he  had  with  the  father  of  tho 
plaintiffs  concerning  the  ownership  of  the  cattle  for  the  purpose 
of  showing  that  the  father  had  made  statements  contradictory  to 
those  to  which  he  had  testified.  (Id.) 
IS.  OwNFRSHip  OF  Cattle  —  Statements  Inapmi^stblb. — In  such  an 
action,   statements    made   by  the    father    not   in    the   presence   and 
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hearing  of  the  plaintiffs,  or  either   of  them,  are  not  admissible  for 
the  poTpose  of  showing  title  in  the  father.     (Id.) 
See  Contracts,  29-34,  41;  Fraudulent  Conveyances,  1-3 ;  Trust*, 
1;  Vendor  and  Vendee,  1. 

SCHOOL  LAW. 
!•  DiscHASGs  OF  Teacher — Citt  of  Oakland — Power  of  Board  of 
Education. — The  board  of  education  of  the  city  of  Oakland  had 
unrestricted  and  absolute  power  to  discharge  a  teacher  in  its  school 
department  for  the  ensuing  fiscal  year  by  giving  the  notice  required 
by  section  1617,  subdivision  7b  (now  section  1609),  of  the  Political 
Code,  and  mandamus  will  not  lie  to  compel  such  board  to  reinstate 
a  teacher  dismissed  for  violating  a  rule  of  the  board  which  pro- 
vided that  when  a  woman  employee  married,  her  position  should 
become  vacant.     (Catania  v.  Board  of  Education,  593.) 

2.  Superintendent  of  Schools  of  City  of  Marysville  —  Charter 
Provision  not  Repealed  by  COde.— Section  1617  of  the  Political 
Code,  relating  to  the  establishment  and  maintenance  of  schools  in 
cities  as  part  of  the  common  school  system  of  the  state  and  which 
provides  that  boards  of  education  in  city  school  districts  shall  have 
power  to  employ  a  city  superintendent  of  schools  and  fix  and  order 
paid  his  compensation,  has  not  repealed  by  implication  the  pro- 
vision of  the  charter  of  the  city  of  Marysville  which  provides  that 
the  county  superintendent  of  schools  of  Yuba  County  shall  be  ex- 
officio  superintendent  of  public  schools  for  the  city  of  Marysville, 
and  which  fixes  his  compensation.  (Malaley  ▼.  City  of  Marysville, 
638.) 

3.  School  District  and  Municipality — Exercise  of  Same  Powers. — 

A  municipality  and  a  school  district,  the  territorial  boundaries  of 
which  are  the  same  as  those  of  the  city,  notwithstanding  they  are 
different  and  separate  or  distinct  corporate  entities,  may,  if  the 
legislature  elects  to  give  them  the  right  so  to  do,  exercise  precisely 
the  same  identical  power  with  respect  to  matters  connected  with  and 
calculated  to  further  the  interests  of  the  public  school  system,  in  so 
far  as  such  city  and  school  districts  are  concerned,  and  merely  be- 
cause the  Political  Code  in  its  provisions  establishing  a  system  of 
common  schools,  confers  upon  the  board  of  education  of  a  city  the 
power  to  employ  a  superintendent  of  city  public  schools,  it  does 
not  follow  that  the  provision  of  a  city  charter  authorizing  the 
county  superintendent  to  perform  the  duties  of  city  superintendent 
thereby  becomes  a  dead  letter.     (Id.) 

SENTENCE.    See  Criminal  Law,  23,  32,  39, 

SERVICES. 

Action  for  Sphivices  —  Kkasonabt.e  Valuf  — Patmiint— Tnsxtffictfnct 
or  FisDisaa, — In  an  action  to  recover  for  services  rendered,  wliere 
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8EBVTCES  (Continued). 

bj  the  pleadings  tlie  reasonable  value  of  the  serriees  and  the  ques- 
tion of  payment  are  made  the  ehief  issues,  and  no  finding  is  made 
as  to  the  reasonable  value  of  the  serviees  other  than  that  plaintiff 
worked  "at  the  rate  of  thirtj-flve  dollars  a  week,"  and  no  finding 
at  all  is  made  on  the  issue  of  payment,  the  judgment  in  plaintiff's 
favor  is  not  supported  bj  the  findings.  (Mueller  v.  Mouren,  768.) 
Bee  Architecture,  1;  Pleading,  6. 

SIDEWALKS.    See  Ordinances,  L 

SLANDEHl. 

L  Plkadino — Denial  on  Information  and  Belixf  Insttiticibnt.— > 
In  an  action  for  slander,  the  defendant  cannot  denj  the  use  of  the 
words  alleged  to  have  been  used,  upon  information  and  belief,  as 
under  section  437  of  the  Code  of  Civil  Procedure  positive  knowl- 
edge  is  presumed.     (Nave  v.  Qraham,  332.) 

2.  Denials  Ufon  Lack  of  Information  Insufficient. — In  an  action 
for  slander,  an  answer  containing  denials  of  the  allegations  of  the 
complnint  based  upon  lack  of  information  sufficient  to  form  a  belief 
is  insuflicicmt.     (Id.) 

SPECIFIC  PERFORMANCE.    See  Contracto,  8,  9,  48. 

STATUTE  OF  FRAUDS.    See  Contracts,  32;   Trusts,  15. 

STATUTE  OP  LIMITATIONS.  See  Banks,  2;  Contempt,  4-6;  Criml- 
nal  Law,  5;  Street  Law,  4;  Trusts,  6;  Workmen'^  Compensa- 
tion Act,  1. 

STATUTORY  CONSTRUCTION. 

1.  Different  Language  —  Peesumption. — When  different  language  is 

used  in  the  same  connection  in  different  parts  of  a  statute,  it  is 
presumed  the  legislature  intended  a  different  meaning  and  effect. 
(McCarthy  v.  Board  of  Fire  Commrs.,  495.) 

2.  Repeated  Use  of  Phrase — Presumption. — A  word  or  phrase  re- 

peatedly used  in  a  statute  will  be  presumed  to  bear  the  same  meaning 
throughout  the  statute,  unless  there  is  something  to  show  that 
another  meaning  is  intended.     (Id.) 

3.  Applicability  of  Rule  or  Statutory  Construction. — ^The  rule  that 

all  parts  of  a  statute  must  be  construed  so  as  to  be  effective  applies 
to  the  construction  of  municipal  charters.     (Uhte  r.  Bosenihal,  520.) 
See  Street  Law,  28. 

STOCK  AND  STOCKHOLDERS.     See  Corporations,  1,  E, 
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8TBEET  LAW. 

L  PBO0EIDIN08  TJNDEB  ImPBOVEMKNT  ACT  OT  1911— DOINO  OF  WOBK 
BY   PROPBBTT    OWNERS  —  DUTT    AS    TO    AWARDING    OF    OONTBAOT. — 

Under  the  part  of  section  12  of  the  Street  Improvement  Aet  of 
1911  (Stats.  1911,  p.  730),  providing  that  the  owners  of  three- 
fourths  of  the  lots  liable  to  be  assessed  maj  within  ten  days  after 
the  first  pnblieation  of  the  notice  of  award  of  contract  elect  to  take 
said  work  and  enter  into  a  contract  for  the  doing  of  the  same,  and 
that  if  they  fail  to  so  elect  the  superintendent  of  streets  shall  enter 
into  a  contract  with  the  person  to  whom  the  contract  was  awarded, 
when  the  board  of  trustees  makes  its  award,  its  powers  and  duties 
In  respect  to  the  letting  of  the  contract  cease,  and  it  then  becomes 
the  dntj  of  the  superintendent  of  streets  to  enter  into  the  contract, 
and  a  notice  given  bj  the  property  owners  to  the  trustees  within 
the  ten  days  confers  no  rights  upon  the  property  owners  nor  imposes 
any  duty  upon  the  trustees.  (Wentland  t.  Clark  &  Henery  Const 
Co.,  34.) 

2.  Tims  of  Completion  of  Contract — Mistakx  in  Recoboino  Con- 
tract— Validitt  of  Lien  Unaffected. — A  Uen  for  street  work 
done  under  the  Improvement  Act  of  1911  is  not  inralid  because  of 
an  error  in  copying  into  the  record  kept  by  the  superintendent  of 
streets  that  the  contract  was  to  be  completed  within  80  days,  the 
original  contract  on  file  calling  for  180  days,  since  the  lien  existed 
before  the  making  of  the  record.     (Id.) 

8.  Plans  fob  Work — Erroneous  Statement  of  Fbontaob—Yalidity 
OF  Assessment  Unaffected — Requirements  of  Specifications. — 
An  assessment  for  work  done  under  the  Improvement  Act  of  1911 
is  not  invalid  for  tlie  reason  that  the  plans  which  accompanied  the 
specifications  indicated  an  erroneous  frontage  as  to  some  of  the 
property  owners,  where  the  specifications  and  resolution  of  inten- 
tion did  not  call  for  the  improvement  of  a  certain  number  of  feet 
in  front  of  each  lot,  but  for  the  improvement  of  the  street  between 
certain  stated  points.     (Id.) 

4.  Municipal  Corporations — Street  Work  Undsb  Private  Contract 
IN  San  Francisco — Running  of  Statute  of  Limitations — ^Reso- 
lution OF  Acceptance. — Under  article  VI,  chapter  I,  section  22, 
and  chapter  II,  section  9,  subdivisions  9  and  10,  of  the  charter  of 
the  city  and  county  of  San  Francisco,  providing  that  private  con- 
tracts for  street  work  shall  be  done  under  the  direction  and  to  the 
satisfaction  of  the  board  of  public  works,  and  that  such  satisfaction 
shall  be  declared  by  resolution,  the  statute  of  limitations  does  not 
start  to  run  against  the  contractor  until  the  adoption  of  such 
resolution,  regardless  of  the  time  of  the  actual  completion  of 
the  work.     (Flinn  v.  Zion,  110.) 

6.  Applicability  op  Charter  PRonsioN  to  Contracts. — The  require- 
oicnt  of  article  VI,  chapter  I,  bocLion  22,  of  the  charter  of  the  city 
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STREET  LAW  (Continued). 

and  countj  of  San  Francisco  that  private  contracts  for  street  work 
must  contain  a  "provision''  that  all  materials  used  must  be  to  the 
satisfaction  of  the  board  of  public  works,  applies  to  all  contracts 
for  street  woik,  public  as  well  as  pri\^te,  in  so  far  as  the  statute 
of  limitations  is  concerned.     (Id.) 

6.  Permit  poe  Street  Work. — The  charter  of  the  city  and  countj 
of  San  Francisco  nowhere  provides  that  the  person  actually  per- 
forming street  work  under  a  private  contract  must  himself  obtain 
the  permit,  the  only  requirement  being  that  such  permit  be  obtained. 
(Id.) 

7.  Installation  of  Electrio  Lighting  System  —  Improvement  Act 
OF  1911. — The  installation  of  an  electric  street  lighting  system  in 
&  municipality  is  authorized  by  the  Improvement  Act  of  1911 
(Stats.  1911,  p.  730),  notwithstanding  the  title  of  the  act  pro- 
vides for  "work"  in  and  upon  streets,  as  subdivision  2  of  section 
79  in  defining  the  word  "work"  was  intended  to  include  street* 
lighting  systems.     (Park  t.  Pacific  Fire  Extinguisher  Co.,  112.) 

8.  Enactment  or  Public  Utiuties  Act  of  1913 — Improvement  Act 
OF  1911  NOT  Repealed  by  Impucation. — The  Improvement  Act  of 
1911  covering  street  improvement  alone  was  not  repealed  by  im- 
plication by  the  Public  Utilities  Act  of  1913  covering  the  acquisition 
of  public  utilities.     (Id.) 

9.  Creation  of  Street-lighting  System — Procedure  Under  Improve- 

ment  Act  of  1911 — Rioht  of  Municipauty. — While  street  light- 
ing is  a  municipal  affair,  where  the  municipality  has  not  provided 
a  complete  procedure  for  the  creation  of  a  street-lighting  system 
as  empowered  to  do  by  its  charter,  it  may  follow  the  provisions  of 
the  Improvement  Act  of  1911.     (Id.) 

10.  Connection  of  Wires  With  Electric  Distributing  System  of 

Public  Utility — Constitutional  Amendment  not  Violated. — 
The  improvement  of  streets  by  the  construction  and  installation  of 
electroliers  and  a  conduit  system  for  the  purpose  of  lighting  such 
streets,  cost  of  the  improvement  to  be  made  a  charge  upon  the 
property  within  the  district,  does  not  violate  section  1  of  article 
XIV  of  the  amendments  to  the  constitution  of  the  United  States, 
in  providing  that  the  electroliers  be  wired  and  connected  by  the 
underground  system  of  conduits  with  a  public  utility  company's 
lines,  since  the  improvement  does  not  become  the  property  of  the 
utility  company,  but  the  property  of  the  city.     (Id.) 

11.  Reference  to  Streets  to  be  Improved— Insufficiency  of  Resolu- 

tion of  Intention. — A  resolution  of  intention  for  improving  streets 
in  installing  an  electric  lighting  system,  not  naming  the  streets, 
and  providing  that  the  work  was  to  be  done  according  to  certain 
specifications  which  did  not  name  the  streets,  but  referred  to  plans 
attached  which  contained  a  legend  designating  colors  by  which 
the  proposed  improvements  could  be  located,  does  not  comply  with 
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the  requirements  of  section  8  of  the  Improvement  Act  of  1911, 
providing  that  the  resolution  of  intention  shall  refer  to  the  street 
to  be  improved  bj  its  lawful  or  official  name  or  bj  the  name  hj 
which  it  is  commonly  known.     (Id.) 

12.  Municipal  Oorpobations — Improper  Improvement  of  City  Street 
— Damagi  to  Property  Owner — PliEADiNO — Improvement  Under 
Municipal  Authority — Supficiency  of  Complaint. — In  an  action 
against  a  municipal  corporation  for  injuries  to  person  and  to  prop- 
erty from  the  improper  grading,  filling,  and  improvement  of  a  city 
street,  the  complaint  is  not  subject  to  the  objection  that  it  fails  to 
show  that  the  work  was  done  under  the  authority  of  the  dofendanti 
where  it  is  alleged  that  the  defendant  caused  the  work  to  be  done. 
(Weisshand  v.  City  of  Petaluma,  296.) 

13.  Damage  to  Property  Owner — Liability  of  Municipality  for  Im- 
PROPEB  Street  Improvement. — A  municipal  corporation  is  liable  to 
a  property  owner  for  the  flooding  of  his  property  from  the  improve- 
ment of  a  street  on  which  his  property  abuts,  where  the  work  was 
done  strictly  in  accordance  with  plans  and  specifications  adopted 
for  the  work,  and  such  plans  and  specifications  did  not  provide  for 
adequate  means  for  taking  care  of  the  surface  waters  which  would 
accumulate  on  the  property.     (Id.) 

14.  Flooding  of  Dwelling — Raising  to  Proper  Height — Proper  ELb- 

MENT  OF  Damage. — In  an  action  against  a  municipal  corporation  for 
damages  caused  by  the  alleged  flooding  of  plaintiff's  dwelling  from 
the  improvement  and  grading  of  a  street,  the  expense  necessarily 
incident  to  the  raising  of  the  structure  to  a  height  preventing  the 
water  from  entering  the  dwelling  is  an  element  of  damages,  notwith- 
standing the  raising  increased  the  value  of  the  premises.     (Id.) 

15.  City  of  Petaluma — Improvement  Under  State  Law — Prelimi- 
nary Ordinance  Adopting  Procedure  Unnecessary — Charter. — 
In  the  doing  of  street  work  in  the  city  of  Petaluma  under  the 
provisions  of  the  act  of  March  6,  1889  (Stats.  1889,  p.  70),  it 
is  not  necessary  that  the  city,  prior  to  entering  upon  the  work, 
should  adopt  an  ordinance  electing  to  proceed  under  the  state  law 
and  adopting  its  procedure  as  the  one  to  be  followed  in  making  the 
improvement,  as  section  21  of  article  III  of  the  charter,  requiring 
that  such  work  should  be  done  by  ordinance  not  in  conflict  with  state 
laws,  must  be  read  in  connection  with  section  68  of  the  same  article, 
which  provides  that  in  the  absence  of  any  procedure  for  carrying 
out  or  effectuating  any  granted  or  implied  power  or  authority,  the 
general  law  of  the  state  shall  be  followed.  (City  of  Petaluma  r, 
Hughes,  473.) 

16.  Improvements  Under  Act  of  1911  —  Resolution  of  Intention — 
Names  of  Streets. — In  street  improvement  proceedings  under  the 
Improvement  Act  of  1911  (Stats.  1911,  p.  730),  the  streets  to  bo 
improved  need  not  be  mentioned  by  their  offieiftl  names  in  the  reso- 
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lution  of  intention,  but  may  be  referred  to  hj  the  names  by  which 
thej  are  commonly  known.  (Federal  Construction  Co.  ▼.  Kneeset 
659.) 

17.  Uncertainty  as  to  Location  of  Lines  —  Defect  in  BssoLUTioif 
OF  Intention  Cubed  by  Plans  and  SPEaFiOATiONS. — ^Uncertainty  as 
to  the  location  of  certain  lines  in  the  resolution  of  intention  is 
cured  by  the  plans  accompanying  the  resolution  and  the  specifications 
referred  to  therein,  wherein  the  location  of  such  lines  is  made  eer- 
toin.     (Id.) 

18.  Changs  of  Geadb— Pboobedinos  Undeb  Aor  of  1909 — Hkabino  of 
Protests — Pebsons  Entitled  to  Notice. — In  a  proceeding  for  the 
change  of  the  grade  of  a  street  under  the  Change  of  Grade  Act  of 
1909  (Stats.  1909,  p.  lOlS),  the  proceeding  is  valid,  notwithstanding 
upon  the  hearing  of  protests  notice  was  only  given  of  the  hear- 
ing of  such  protestlB  to  the  persons  protesting,  since  under  such  act 
no  notice  is  required  to  be  given  of  such  hearing  to  nonprotesting 
owners.     (Id.) 

19.  Assessment — State  Uniyebsitt  Land. — Before  land,  a  portion  of 
which  is  acttially  in  use  by  a  state  university  for  educational  pur- 
poses, may  be  subjected  to  the  lien  of  a  street  assessment,  it  must 
be  separable  from  the  remainder  of  the  property  for  the  public  use 
of  which  it  is  a  part  without  impairing  the  value  of  the  property 
for  the  public  use  to  which  the  occupied  portions  of  it  are  already 
put.     (Raisch  v.  Regents  of  U.  C,  697.) 

20.  Stbip  of  Land  Fobming  Pabt  of  University  Block — Nonliabiutt 
FOB  Stbeet  Assessment. — A  strip  of  land  fronting  on  a  street 
and  forming  about  one-seventh  of  a  block  owned  by  the  state  uni- 
versity, six-sevenths  of  which  is  occupied  by  college  buildings,  is  bo€ 
separable  from  the  remainder  without  impairing  its  use,  and  there- 
fore cannot  be  subjected  to  the  lien  of  a  street  assessment.     (Id.) 

21.  Assessment  Wholly  Void. — An  assessment  of  a  block  of  land  be- 
longing to  the  state  university  for  street  improvement  is  wholly  void 
where  six-sevenths  of  the  block  is  occupied  by  college  buildings. 
(Id.) 

22.  Assessment  of  Nonassessable  Land — Waiver  and  ETnfobcshbnt 
OF  Lien  Against  Other  Land  not  Pebmissiblb. — ^Where  an  assess- 
ment  of  a  block  of  land  for  street  improvement  was  void,  because 
six-sevenths  of  the  land  was  occupied  by  college  buildings  of  a  state 
university  devoted  to  public  use,  and  therefore  not  subject  to  assess- 
ment, the  contractor  cannot  waive  his  lien  as  to  the  six-sevenths 
and  enforce  it  against  the  one-seventh.     (Id.) 

23.  Invalidity  of  Assessment  —  Failure  to  Pbotebt  to  Council — 

Propebty  Owneb  not  Estopped. — A  property  owner  is  not  es- 
topped from  asserting  the  invalidity  of  a  street  assessment  because 
he  failed  to  protest  to  the  city  council  or  because  he  remained 
silent  while  the  work  was  being  done.     (Id.) 
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24.  BsouukBiTT  or  Proceedings — Issuance  or  Bonds — Oonclusiti  Evi- 

dence.— In  street  improvement  proceedings,  where  there  is  an  evi- 
dent attempt  in  good  faith  to  eomply  with  the  statute,  and  such 
•ubstantial  compliance  therewith  that  no  one  has  suffered  from  lack 
of  strict  compliance,  the  issuance  of  bonds  is  conclusive  evidence 
of  the  regularity  of  the  jurisdictional  proceedings.  (Gordon  ▼• 
Bansome-Crummey  Oo.,  755.) 

25.  Posting  of  Notices — Issuance  or  Bonds — Cure  or  Tripling  De- 
rEOT. — In  view  of  section  66  of  the  Improvement  Act  of  1911 
(Stats.  1911,  p.  730),  a  defect  in  the  posting  of  two  notices  of  the 
passage  of  the  resolution  of  intention,  in  that  they  were  posted  309 
feet  4  inches  apart  instead  of  three  hundred  feet,  as  required  by 
section  5  of  the  act,  is  cured  by  the  issuance  of  bonds.     (Id.) 

26.  Notices  or  Improvement— Posting — SurricxENcr  or  ArrroAvrr. — 
An  affidavit  as  to  completion  of  posting  of  the  notice  of  improve- 
ment stating  that  the  affiant  had  actually  posted  the  notice  on  the 
•treet  to  be  improved  to  a  certain  line,  which  line  did  not,  however, 
mark  the  termination  of  the  improvement,  is  sufficient  where  it  was 
also  stated  in  the  affidavit  that  affiant  "posted  said  notices  con- 
spicuously along  the  line  of  said  contemplated  work  or  improve- 
ment at  not  more  than  three  hundred  feet  in  distance  apart  and  not 
less  than  three  in  all,  and  when  the  work  was  to  be  done  upon  an 
entire  crossing  or  any  part  thereof,  in  front  of  each  quarter  block 
Uable  to  be  assessed."     (Id.) 

27.  Completion  or  Posting  or  Notices — SumciENcr  or  AmoAviT.— 
An  affidavit  stating  "that  affiant  posted  said  notices  as  herein  speci- 
fied on  the  25th  day  of  May,  A.  D.  1911,"  is  a  sufficient  statement 
that  the  posting  was  "completed"  on  such  date,  as  required  by  see- 
tion  5  of  the  act.     (Id.) 

28.  Liberal  Construction  or  Act  or   1911. — The  Improvement  Act 

of  1911  by  its  own  provisions  is  to  be  liberally  construed  to  the  end 
that  itft  purposes  may  be  effected  (Stats.  1911,  p.  768,  sec  82), 
and  the  provisions  regarding  the  posting  of  notices  and  the  like 
are  to  be  read  in  the  light  of  the  purpose  to  be  accomplished. 
(Id.) 

29.  Election  or  Property  Owners  to  Do  Work — CoNsntucTioN  or 
Improvement  Act  or  1911. — Judgment  affirmed  upon  the  authority 
of  Wentland  ei  al  v,  Clark  f  Eenery  Construction  Co.f  ante,  p.  34. 
(Lillie  V.  Clark  ft  Henery  Const.  Co.,  815.) 


STREETS.    See  Street  Law,  16. 
SUMMONS.    See  Judgments,  13;  Parties,  1* 
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BUPEBSKDEAa 

1.  Nature  or  Remedy. — ^The  remedj  of  supersedeas  in  nsnallj  regarded 
aa  injonetive  or  prohibitive  in  character  and  not  corrective.  (Craig 
T.  Stansburj,  668.) 

2.  Execution  Sale  Atteb  Appeal  —  Vacation  —  Inherent  Power  or 

Appellate  Court. — The  appellate  court,  however,  haa  inherent 
power  by  writ  of  supersedeas  to  vacate  an  execution  sale  made 
after  the  perfecting  of  an  appeal  and  the  giving  of  a  staj  bond. 
(Id.) 
8.  Sale  Before  Appeal — ^Remedy. — ^Where  an  execution  sale  has  been 
completed  before  the  appellate  court  acquires  jurisdiction  of  the 
appeal,  the  court,  in  view  of  section  946  of  the  Code  of  Civil  Pro- 
cedure, haa  no  power  by  writ  of  supersedeas  to  set  aside  the  sale, 
but  any  right  of  the  judgment  debtor  to  set  aside  the  aale  must  be 
enforced  in  the  trial  court.     (Id.) 

TAXATION.    See  Unlawful  Detainer,  8. 

TELEGRAPHS  AND  TELEPHONES.    See  Contracts,  1,  8. 

TENDER.    See  Sales,  8. 

TIME.    See  Appeal,  5;  Costs,  1;  Mechanics'  Liens,  4,  5. 

TITLE.    See  Adverse  Possession,  1;  Contracts,  11;  Husband  and  Wife, 
1,  2;  Trusts,  11. 

TRANSFER. 
1.  Action  to  Set  Aside  Transfer  or  Interest  in  Estate — ^Mentai. 
Incapacity  and  Undue  Influence — Judgment  Supported  by  Evi- 
dence.— In  this  action  by  the  widow  and  minor  child  of  a  deceased 
person  against  the  mother,  brothers  and  sister  of  deceased,  and 
certain  corporation  defendants  to  set  aside,  upon  the  ground  of 
decedent's  mental  incapacity  and  the  undue  influence  of  his  relatives, 
a  certain  transaction  whereby  deceased  transferred  his  one-eighth 
interest  in  his  father's  estate  to  the  defendant  corporation,  and 
took  one-eighth  of  the  stock  in  return  therefor,  it  is  held  that  the 
evidence  is  suflicient  to  support  the  judgment  for  defcndanta.  (Dow 
V.  Qeorge  B.  Dow  Estate  Co.,  20.) 
€.  Consideration  of  Testimony  —  Discretion  not  Abused. — ^In  such 
an  action,  it  is  not  an  abuse  of  discretion  to  accept  the  testimony  of 
defendant's  witnesses,  although  they  only  saw  the  deceased  occa- 
sionally, in  preference  to  that  of  plaintiff's  witnesses,  who  saw  him 
every  day  during  his  last  illness,  which  began  some  time  prior  to 
the  transfer.     (Id.) 
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TRANSFER  (Continued). 

3-  iNTiMATi  Acquaintances  —  Infrequent  Visits  —  Insuffictent 
Ground  fob  Disqualificaton. — In  such  an  action,  the  mother, 
brothers,  and  sister  of  deceased  are  not  disqualified  to  testify  as 
intimate  acquaintances  because  their  visits  to  the  deceased  during  the 
last  few  years  of  his  life  were  rather  infrequent.  (Id.) 
See  Life  Estate,  1. 

TRESPASS.    See  Negligence,  49. 

TRUSTS. 

1,  Settlement  of  Account — Bbokebs'  Commission — Saijb  of  Teust 

Peopebty — Proper  Item. — A  trustee  under  a  trust  which  bound 
him  to  sell  the  real  property  of  the  trust  estate  and  to  distribute 
the  proceeds  is  entitled  to  have  allowed  him  in  hia  account  the 
usual  and  reasonable  commission  paid  by  him  to  certain  real  estate 
brokers  through  whose  efforts  the  sale  was  made,  where  the  trus- 
tee made  repeated  efforts  to  make  the  sale  himself  and  was  unable 
to  do  so.     (Rutherford  v.  Ott,  47.) 

2.  Care  of  Cemetery  Plot  of  Trustor  —  Payment  to  Rector  of 

Church — Proper  Item. — A  trustee  is  entitled  to  have  allowed  him 
in  the  settlement  of  his  account  an  amount  paid,  in  accordance  with 
the  provisions  of  the  trust,  to  the  rector  of  a  church  to  insure  ap- 
propriate care  of  the  cemetery  plot  of  the  author  of  the  trust,  since 
such  payment  did  not  involve  a  perpetuity.  (Id.) 
8.  Gifts  for  Masses — Valid  Provision  of  Trust. — ^A  provision  in 
a  trust  for  the  payment  of  specified  sums  of  money  to  certain 
churches  for  masses  is  not  void  on  the  ground  that  the  churches 
had  not  the  legal  capacity  to  take  the  donations,  since  the  same 
are  gifts  to  the  persons  to  whom  the  revenues  of  the  churches  are 
payable  or  by  whom  they  are  controlled  and  disbursed.     (Id.) 

4.  Gifts  in  Excess  of  One-third  of  Estate— Valid  Provisions. — 

Gifts  to  charity  under  a  trust  created  in  the  lifetime  of  the  trustor 
which  exceed  one-third  of  the  trust  estate,  are  not  void,  since  sec- 
tion 1313  of  the  Civil  Code  applies  only  to  wills.     (Id.) 

5.  Action  to  Enforce  Trust — Statute  of  Limitations. — An  action 
by  the  administrator  of  the  estate  of  a  deceased  person  to  recover  a 
sum  of  money  from  the  defendants  upon  allegations  that  they  re- 
ceived the  money  in  trust  for  the  heirs  of  the  deceased  upon  a  fire 
insurance  policy  is  barred  by  the  provisions  of  section  843  of  the 
Code  of  Civil  Procedure,  requiring  actions  for  relief  not  otherwise 
provided  for  to  be  commenced  within  four  years,  where  the  action 
was  not  commenced  within  four  years  of  tbe  time  when  the  defend- 
ants filed  their  answer  in  another  action  to  have  it  declared  that 
they  held  the  insured  property  in  trust,  in  which  latter  action  they 
set  up  adverse  possession.     (Croce  v.  Bazzura,  167.) 
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6.  Distribution  of  Trust  Estate  to  Heirs  of  Trustd— BuHNina 
or  Statute  of  Limitations.— Where  property  held  in  trust  is  dis- 
tributed to  the  heirs  of  the  trustee,  the  heirs  take  as  involuiitary 
trustees,  the  statute  of  limitations  to  recover  the  property  begins 
to  run  at  the  time  of  distribution,  and  no  repudiation  of  the  trust 
is  necessary  to  set  the  statute  in  motion.     (Id.) 

7.  Parol  Trust  in  Rral  Property — Evidence. — ^In  an  action  to  estab- 
lish a  parol  trust  in  real  property,  the  testimony  of  the  plaintiffs 
without  corroboration  is  sufficient  to  warrant  a  judgment  in  their 
favor.     (Id.) 

8.  Character  of  Evidence. — In  order  to  prove  a  trust  in  real  prop- 
erty by  parol  under  a  deed  absolute  in  its  terms,  the  evideneo 
must  be  clear,  satisfactory,  and  convincing.  (Turman  ▼.  Ellison, 
205.) 

9.  Question  for  Trial  Court— Appeal. — The   dctcrminatioo  of  the 

sufficiency  of  evidence  to  establish  a  trust  in  real  property  is  for 
the  trial  court,  and  the  same  will  be  accepted  as  conclusive  by  the 
appellate  court.     (Id.) 

10.  Findings  Supported  bt  Evidence.— In  this  action  to  have  it  de- 

clared that  defendants  were  holding  certain  real  property  in  trust 
for  the  plaintiffs  under  a  conveyance  absolute  in  its  terms,  it  is 
held  that  the  findings  against  the  existence  of  the  trust  are  sup- 
ported by  the  evidence.     (Id.) 

11.  Gift  of  Money  for  Benefit  of  Third  Party. — ^Where  a  person 

during  his  last  illness,  upon  discovering  that  he  had  unintentionally 
omitted  to  remember  a  servant  in  his  will,  directed  his  son,  who 
had  a  power  of  attorney  authorizing  him  to  sign  checks  in  the  name 
of  his  father,  to  draw  one  thousand  dollars  from  the  bank  and 
give  it  to  his  wife  for  such  servant,  and  the  son  on  the  same  day 
drew  a  check  in  the  name  of  his  father  on  the  bank  and  mailed 
it  to  another  bank  together  with  a  letter  containing  instructions 
to  place  the  same  to  the  account  of  the  wife,  and  the  wife  was 
thereafter  informed  of  what  had  been  done,  a  transfer  of  a  present, 
immediate,  and  indefeasible  title  to  the  money  in  favor  of  the 
servant  was  thereby  created.     (Heitman  ▼•  Cutting,  236.) 

12.  Implied  Acceptance  of  Trust. — ^Under  such  circumstances,  a  tacit 
acceptance  of  the  trust  by  the  wife  is  implied  from  silence.     (Id.) 

13.  Necessity  for  Trustee — Eqihty. — Equity  will  never  allow  a  trust 
to  fail  for  want  of  a  trustee.     (Id.) 

14.  Constructive  Trust — Purchase  of  Mining  Property — Taking  of 

Deed  in  Name  of  Option-holder. — Where  a  party  has  an  option 
to  purchase  mining  property  for  a  certain  sum,  although  it  is  ap- 
parently for  a  greater  sum,  and  for  a  valuable  consideration  such 
party  ttansfers  the  option  to  a  third  party  and  the  latter  pays 
to  the  owner  the  full  consideration  for  the  property,  but  the  deed 
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is  taken  in  the  name  of  the  original  holder  of  the  option,  a  eon* 
Btructive  trust  is  thereby  created  in  favor  of  the  purchaser.  (Hope 
Mining  Co.  v.  Burger,  239.) 

15.  DsED  Absoluti  on  Facs — Pabol  Evidence — Statxtte  or  Frauds. — 
Under  the  statute  of  frauds  it  is  the  general  rule  that  parol  evi- 
dence cannot  be  received  to  prove  that  a  deed  absolute  on  its  face 
was  given  in  trust  for  the  benefit  of  the  grantor.  (Bradley  Co.  v. 
Bradley,  263.) 

16.  Fbaud — Exception  to  Rule. — Where,  however,  by  means  of  an  oral 
promise  made  without  any  intention  of  performing  it,  one  obtains 
an  absolute  deed  without  giving  any  consideration  therefor,  it  is 
a  case  of  actual  fraud,  and  the  statute  of  frauds  is  not  a  bar  to 
reUef.     (Id.) 

17.  Constructive  I^ud  —  Violation  of  PttOMisE  to  Rsconvsy. — If 

a  grantee  by  means  of  a  parol  promise  to  reeonvey  obtains  an  abso- 
lute deed  without  consideration  from  one  to  whom  he  stands  in  a 
confidential  relation,  the  breach  of  the  promise  is  constructive  fraud, 
although  at  the  time  it  was  made  there  was  no  intention  not  to 
perform.     (Id.) 

18.  Action  to  Declabs  Trusts  —  Sufficienct  of  Evidence. — In  this 

action  to  declare  defendant  an  involuntary  trustee  of  certain  real 
property,  it  is  held  that  the  evidence  sustains  the  finding  that  the 
conveyance  was  made  upon  the  understanding  that  the  property 
was  to  be  held  in  trust  and  to  be  reeonvey ed  upon  demand.     (Id.) 

19.  Existence  of  Confidential  Relationship  —  Sufficiency  of  Evi- 

DENCE. — In  this  action,  it  is  also  held  that  the  evidence  supports 
the  finding  that  a  confidential  relationship  existed  between  the 
parties  at  the  time  of  the  delivery  of  the  deed.     (Id.) 

20.  Confidential  Relationships  —  Inference  from  Proven  Facts. — 

There  are  certain  relationships  from  the  existence  of  which  the  law 
infers  special  confidence,  such  as  those  of  husband  and  wife,  parent 
and  child,  guardian  and  ward,  counsel  and  client,  eto.»  but  it  also 
exists  in  numerous  cases  where  the  facte  proven  will  warrant  the 
inference.     (Id.) 

21.  Repudiation — Use  or  Occupation  of  Property  Without  Charge 
— Trustee  not  Entitled. — A  trustee  who  fraudulently  refuses  to 
reeonvey  property  to  its  legal  owner,  and  who  repudiates  the  trust, 
is  not  entitled  to  use  or  occupy  any  part  of  the  trust  property  free 
of  charge.     (Bradley  Co.  v.  Bradley,  268.) 

22.  Banking  Law  —  Deposits  for  Collection. — The  deposit  of  mort- 
gages and  other  specific  instruments  for  collection  or  the  draw- 
ing of  a  draft  on  a  debtor  and  giving  it  with  specific  instnictions  to 
collect  and  remit  is  a  trust  transaction,  and  the  money,  if  collected, 
is  affected  with  the  trust.     (Hing  v.  Lee,  313.) 

87  Cal.  App.- 
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TRUSTS  (Continued). 

23.  Changs  from  Teust  to  Debtob  Bbiation. — ^Wbile  the  trnst  rela^ 

tion  might  be  changed  bj  custom  or  agreement  into  that  of  debtor 
and  creditor  after  the  collection  of  the  proceeds,  the  bank  cannot 
divest  itself  of  the  trust  relation  and  assume  the  other  at  its  own 
conTenience.     (Id.) 

24.  Collection  of  Insurancb  Pouoy — Payment  to  Sheriff  on  Ga»- 

NISHMBNT   PbOCEEDINQS     AGAINST   INSUBEB  —  BREACH    OF  TRUST. — 

Where  a  bank  collects  an  insurance  policj  and  is  instructed  bj  the 
insurer  to  pay  the  claim  of  the  bank  and  hold  the  balance  for  the 
insurer  until  called  for,  the  balance  constitutes  a  trust  fund,  and  it 
it  a  clear  Tiolation  of  such  trust  for  the  bank  to  pay  over  the  same 
to  the  sheriff  on  garnishment  proceedings  without  giving  the  insured 
any  notice  in  order  that  he  might  make  a  claim  of  exemption. 
(Id.) 
See  Ejectment,  1,  2. 

UNDERTAKING.    See  Appeal,  5. 

UNDUE  INFLUENCE.    See  Transfer,  1, 

UNLAWFUL  DETAINER. 

1.  Landlord  and  Tenant — Existenob  of  Rblatiom  Essbnttai*. — The 

relation  of  landlord  and  tenant  is  a  necessary  prerequisite  to  an 
action  for  unlawful  detainer  under  section  1159  of  the  Code  of 
Civil  Procedure.     (Bekins  v.  Smith,  222.) 

2.  Special  Nature  of  Proceeding.  —  The  summary  proceeding  for 
obtaining  possession  of  real  property  is  special  and  must  be  re- 
stricted to  the  particular  purposes  expressed  in  the  eode  provisions. 
(Chase  v.  Peters,  358.) 

3.  Pleading  —  Cross-complaint  not  Allowable.  —  In  the  summary 

proceeding  for  obtaining  possession  of  real  property,  a  counterclaim 
or  cross-complaint  is  not  allowed.     (Id.) 

4.  Damages. — In  unlawful  detainer,  only  those  damages  accruing  dur- 
ing the  actual  period  of  the  unlawful  detention  are  recoverable. 
(Id.) 

5.  Extent  of  Recovery. — In  unlawful  detainer,  no  recovery  is  au- 
thorized of  any  money,  the  right  to  which  accrued  before  the  unlaw- 
ful detention  began,  except  arrears  of  rents.     (Id.) 

6.  Assignment  of  Lease — Pleading — Parties. — In  an  action  in  un- 
lawful detainer,  where  it  appears  that  the  lease  did  not  prohibit  an 
assignment,  but  provided  that  the  contract  should  bind  the  lessee 
and  his  assigns,  and  the  lessee  prior  to  the  accrual  of  any  rents  as- 
signed the  lease  to  a  third  person,  the  original  lessee  was  not  a 
proper  party  defendant,     (Id.) 
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UNLAWFUL  DETAINER   (Continued). 

7.  Tax  Charges  not  Recoverable. — In  unlawful  detainer,  tax  charges 
paid  by  the  lessor  cannot  be  recovered.     (Id.) 

8.  Recovery  of  Tax  Charges — Prejudicial  Error. — In  unlawful  de- 

tainer, error  in  allowing  recovery  of  taxes  paid  by  the  lessor  and 
arrears  of  rent  from  the  original  lessee  are  more  than  mere  errors 
of  pleading  or  procedure  under  section  4%  of  article  VI  of  the  con- 
stitution.    (Id.) 

9.  Pleading. — In  an  action  in  unlawful  detainer,  the  complaint  need 

not  set  out  in  full  the  notice  to  quit,  it  being  sufficient  to  allege 
its  legal  effect.     (Zucco  v.  Farullo,  562.) 

10.  Service  or  Notice. — In  an  action  in  unlawful  detainer,  plaintiff 

need  only  allege  that  he  served  notice  in  writing,  on  defendant,  or 
that  notice  in  writing  was  served.     (Id.) 

11.  Recovery  of  Taxes  and  Rents — Misjoinder  of  Causes  of  Action. 
Judgment  reversed  and  trial  court  directed  to  enter  judgment  for 
appellant  on  the  authority  of  Chase  ▼.  Peters  et  al,,  ante,  p.  358. 
(Chase  v.  Peters,  815.) 

See  Appeal,  20;  Life  Estate,  3. 

VEHICLE  ACT.    See  Criminal  Law,  26;  Negligence,  55. 

VENDOR  AND  VENDEE. 

Oral  Contract  for  Sale  of  Land — DESTRUcnoN  of  Property— Rk- 
OOVERY  of  Money  Paid. — Where  a  purchaser  of  land  under  an  oral 
contract  goes  into  possession  and  makes  a  part  payment  and  agrees 
to  pay  the  balance  at  a  future  date,  when  the  property  is  to  be 
conveyed  to  him  and  before  the  time  for  payment  the  building  on 
the  land  is  destroyed  by  fire,  the  purchaser  may  rescind  and  re- 
cover the  money  paid,  since  the  contract  is  not  an  executed  one 
under  section  1661  of  the  Civil  Code.  (Wong  Ah  Sure  v.  Ty  Fook, 
465.) 
See  Sales,  10;  Vendors'  Liens,  !• 

VENDORS'  LIENS. 

1.  Sale  of  Property — Consideration — Corporation  Stock. — In  this 

action  to  enforce  a  vendor's  lien  upon  certain  real  estate,  it  is  held 
that  there  is  nothing  in  the  language  of  the  instruments  involved, 
nor  in  the  circumstances  surrounding  the  transaction,  nor  in  the 
conduct  of  the  parties,  to  warrant  the  conclusion  that  a  cash  pay- 
ment for  the  property  was  contemplated,  the  sole  consideration  for 
the  conveyance  being  the  transfer  to  the  vendor  of  corporation  stock* 
(Doty  V.  California  Rice  Milling  Co.,  449.) 

2.  Vendor's  Lien — Payment  op  Price  in  Stock— Code  Section  In- 
applicable.— Section  3046  of  the  Civil  Code,  giving  one  who  sells 
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real  property  a  vendor's  lien  independent  of  potMssion  for  go  mneh  of 
the  price  as  remains  unpaid  and  unsecured  otherwise  than  hj  the 
personal  obligation  of  the  buyer,  does  not  apply  where  the  price  ia 
paid  by  the  issuance  of  shares  of  corporation  stock.  (Id.) 
8.  Sale  op  Pbopxktt  for  Stock— Escrow— Dblivbbt  upon  Payment 
OF  Existing  Mo&toage — Bight  or  Ybndoe. — ^Where  an  agreement 
for  the  sale  of  real  property  subject  to  a  mortgage  provided  that 
corporation  stock  was  to  be  issued  in  payment  for  the  property  and 
placed  in  escrow  as  security  for  the  performance  of  the  vendor's 
agreement  to  convey  the  property  free  from  liens,  the  vendor  cannot, 
in  an  action  to  enforce  his  alleged  lien,  claim  that  he  had  not  re- 
ceived the  stock,  since  he  could  at  any  moment  demand  the  same 
upon  performance  of  the  condition.     (Id.) 

4.  Action  to  Enfobce  Vendor's  Lien — EVmskcE — ^Notice  of  Las — 

Testimony  Erroneously  Excluded. — In  an  action  to  enforce  a 
vendor's  lien  upon  certain  real  estate,  where  the  pleadings  raised  the 
issue  as  to  whether  the  vendee  or  its  transferee  was  a  purchaser  for 
value  without  notice  of  the  vendor's  rights,  objections  to  testimony 
of  officers  of  the  corporations  defendant  that  they  had  no  notice  of 
knowledge  of  plaintiff's  claim  of  lien  were  erroneously  sustained. 
(Id.) 

5.  Vendor's  Lien — Payment  in  Corporate  Stock.— Judgment  reversed 

on  the  authority  of  Doty  v.  Calif amia  Biee  MiUing  Co.  €t  dL,  ante, 
p.  449.     (Doty  ▼.  Matson,  817.) 

VENUE.    See  Negligence,  18. 

VERDICT.    See  Ejectment,  8;  Negligence,  88. 

WAGES. 

1.  Wage  Act  —  Immediate  Payment  upon  Discharge  —  Penalty  fob 
Failure  Recoverable  by  Employes — Constitutional  Law — Uni- 
form Operation  of  General  Laws  Provision  not  Violated. — The 
act  approved  May  1,  1911  (Stats.  1911,  p.  1268),  and  the  amend- 
ment thereof  approved  April  28,  1915  (Stats.  1915,  p.  299),  pro- 
viding that  whenever  an  employer  discharges  an  employee,  wages 
due  and  unpaid  shall  become  payable  immediately,  and  imposing  a 
penalty  for  nonpayment  recoverable  by  the  employee,  is  not  violative 
of  article  I,  section  11,  of  the  constitution,  providing  all  general 
laws  shall  have  uniform  operation.  (Moore  ▼.  Indian  Spring  etc 
Min.  Co.,  370.) 

2,  Passage  of  Local  Law  Provision  not  Violated. — Such  act  is  not 

violative  of  article  IV,  section  25,  subdivision  33,  of  the  constitution, 
providing  the  legislature  shall  not  pass  local  or  special  laws  where  a 
general  law  can  be  made  applicable.     (Id.) 
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WAGES  (OontiDued). 

8.  Due  Pbocbss  of  Law  Provision  not  Violated.— ^ueb  aet  is  not 
Tiolative  of  the  fourteenth  amendment  to  the  federal  conBtitution, 
providing  no  state  shall  deprive  anj  person  of  life,  libertj,  or  prop- 
ertj  without  due  process  of  law.     (Id.) 

WAIYBB.    See  Appeal,  1;  Gosts,  1;  Criminal  Law,  27;  Evidence,  4; 
Execution,  2;  Jur/  Trials,  1,  2;  Sales,  6,  8,  9;  Street  Laws,  28. 

WARRANTY.    See  Sales,  2-6,  8. 

WATERS  AND  WATER  RIGHTa 

L  Prescbiptivb  Title  —  Bubdbn  of  Proof.  —  In  an  action  between 
riparian  owners  for  the  admeasurement  of  the  waters  of  a  creek, 
the  burden  of  establishing  all  the  elements  of  a  prescriptive  right 
rests  upon  the  defendants  claiming  such  rights.  (Skelly  v.  Oowell, 
215.) 

2.  Evidence  —  Presgbiftivx  Right  not  Established.  —  Use  bj  a 
riparian  owner  of  the  waters  of  a  creek  is  not  such  as  to  establish 
a  prescriptive  right  where  he  used  the  water,  or  a  large  part  of  it, 
when  he  needed  it,  but  not  regularly,  sometimes  letting  it  go  down 
the  creek,  and  never  using  it  in  such  a  way  as  to  deprive  his  neigh- 
bors lower  on  the  stream  of  the  use  of  it  according  to  their  rights. 
(Id.) 

8.  Necessity  fob  Ierioation — Pleadings — Speofio  Finding,  When 
NOT  Required. — In  an  action  involving  conflicting  claims  to  the 
waters  of  a  certain  creek,  a  specific  finding  that  irrigation  is 
necessary  on  the  lands  of  the  defendant  is  not  required  where  it 
appears  by  the  allegations  and  admissions  of  the  pleadings  that 
the  lands  involved  are  situated  in  an  arid  climate,  and  there  is  no 
denial  of  the  allegation  of  the  cross-complaint  that  the  character 
of  all  the  lands,  the  soil  thereof,  and  the  climatic  conditions  of  the 
neighborhoood  are  such  that  artificial  irrigation  is  necessary* 
(Campbell  v.  Ingram,  728.) 

4.  Quantity    of    Water    Necessary    for    Irrigation  —  Finding  — 

Specific  Finding,  When  not  Required. — ^In  such  an  action,  the 
failure  to  make  a  specific  finding  that  a  certain  number  of  inches 
of  water  are  necessary  for  the  irrigation  of  defendant's  land  does 
not  constitute  reversible  error  where  there  is  a  finding  that  the 
amount  has  been  used  for  years,  without  objection,  for  the  irrigation 
of  hay  and  grain  and  for  garden  purposes.     (Id.) 

5.  Judgment  —  Failure  to  Award  Specific  Amount  of  Water — 
When  not  Void  for  Uncertainty — Impossibility  of  Determina- 
tion IN  Advance. — A  judgment  which  does  not  award  a  specific 
amount  of  water  to  the  plaintiff,  but  requires  the  defendant  to 
permit  plaintiff  to  use  whatever  water  is  necessary  for  the  use  of  his 
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WATERS  AND  WATER  RIGHTS  (Continued). 

stock  in  the  corral  below  defendant's  dam,  is  not  void  for  uncer- 
tainty where  it  is  impossible  to  determine  in  advance  the  amount 
that  maj  be  required  for  this  purpose.     (Id.) 
See  Contempt,  5,  7. 

WILLS.    See  Trusts,  4. 

WORKMEN'S  COMPENSATION  ACT. 

1.  Pbockedings  foe  Compensation  fob  "Further  Disability**— Tim» 
Limitation. — Under  section  16,  subdivision  c,  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act,  relating  to  the  right  to 
institute  proceedings  for  the  collection  of  compensation  for  "further 
disability,"  the  additional  disability  may  reasonably  be  defined  as 
referring  to  any  disability  in  addition  to  that  for  which  proceed- 
ings  were  commenced  within  six  months  from  the  date  of  the  injury, 
or  that  for  which  disability  indemnity  has  been  paid  or  agreed  to 
be  paid,  and  if  there  have  been  no  proceedings  commenced  within 
six  months  from  the  date  of  the  injury,  and  if  there  has  been  no 
payment  of  disability  indemnity  or  agreement  therefor,  the  em- 
ployee is  not  entitled  to  institute  proceedings  grounded  upon 
"further  disability"  after  the  expiration  of  six  months  from  the 
date  ef  the  injury.     (Kauifman  v.  Industrial  Ace.  Com.,  500.) 

2.  Death  of  Driver  of  Transfer  Truck  —  Accident  Arising  m 
Course  of  Employment. — Under  the  Workmen's  Compensation 
Act,  the  death  of  the  driver  of  an  automobile  truck  for  a  transfer 
company  was  occasioned  by  an  accident  that  happened  in  the 
eourse  of  his  employment,  where  it  was  shown  that  he  had  loaded 
his  truck  and  left  it,  as  customary,  in  the  street  adjacent  to  the 
office  during  the  noon  hour,  while  waiting  for  the  freight  depot  to 
open,  and  who  in  obeying  instructions  to  get  the  truck  and  go  to  the 
depot,  was  struck  and  killed  by  a  passing  automobile  while  cross- 
ing the  street.     (Transfer  Co.  v.  Industrial  Ace.  Com.,  657.) 

8.  Removal  of  Concrete  Foundations — Status  of  Injured  Person 
Employee  and  not  Independent  Contractor. — A  person  engage«l 
by  a  cemetery  corporation  to  remove  from  its  property,  by  the  use 
of  explosives  and  blasting,  some  concrete  foundations,  is  an  em- 
ployee and  not  an  independent  contractor,  and  therefore  entitled 
to  compensation  for  injuries  received  in  the  course  of  the  work, 
where  he  was  paid  by  the  day  and  thern  were  no  restrictions  placed 
npon  the  power  of  the  corporation  to  direct  and  control  his  opera- 
tions at  wilL     (Cemetery  Assn.  v.  Industrial  Ace.  Com,,  706.) 

4.  Employment  in  Usual  Course  of  Business.  —  The  employment 
by  a  cemetery  corporation  of  a  person  skilled  in  the  work  of 
blasting  and  in  the  handling  of  explosives  used  in  the  conduct  of 
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WORKMEN'S  COMPENSATION  ACT  (Continued). 

blasting  operations,  to  remove  bj  the  use  of  explosives  and  blasting 
certain  concrete  foundations,  while  casual,  is  in  the  usual  course 
of  the  corporation's  business.  (Id.) 
5.  Violation  of  Blasting  Permit  —  Excessivk  Charges  of  Dyna- 
mite— Misconduct  When  not  Willful. — The  violation  of  the 
terms  of  a  permit  granted  by  a  municipal  corporation  in  the  use 
of  dynamite  for  blasting  purposes  is  not  willful  misconduct,  in  the 
absence  of  evidence  that  such  violation  proximately  or  remotely 
caused  the  injury.     (Id.) 

WRIT  OP  REVIEW.    See  Contempt,  1,  t. 
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